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PREFACE 

TO  THE  SEVENTH  EDITION. 


In  preparing  this  Edition,  the  law  has  been  brought  down 
so  as  to  oover  all  Statutes  passed  and  all  cases  reported  up 
to  September  SOth,  1897.  Such  of  the  Statutes  passed 
and  oases  reported  between  that  date  and  the  date  of  the 
last  Edition  upon  subjects  dealt  with  herein  as  axe  of 
sufficient  importance  have  been  incorporated  into  this 
Edition,  although  we  have  adhered  to  the  principle  of 
giving,  as  a  general  rule,  only  one  authority  for  any 
proposition  which  requires  authority. 

The  Table  of  Gases  contains  over  160  cases  which  are 
not  to  be  found  in  the  Table  of  Cases  in  the  last  Edition ; 
while  very  few  cases  cited  in  the  last  Edition  are  omitted 
in  the  present  Edition.  An  alteration  in  this  Edition  is 
that  only  one  reference  to  Beports  is  given  in  respect  of 
each  case  in  the  body  of  the  book ;  for  other  references 
the  Table  of  Cases  must  be  resorted  to. 

JOHN  CUTLER. 

C.  CAGNET. 
Lincoln's  Inn, 

January ,  1898. 
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Parti. 


CHAPTEE  I. 
GENERAL  FBIKCIPLES  OF  EVIDEITCE. 

Evidence  plays  such  an  important  part  in  the  practical  ad- 
ministration of  jnstioey  that  a  knowledge  of  the  law  of  eyidenoe 
is  obviouslj  of  the  greatest  importance.  As  preliminary  to 
treating  of  the  roles  of  law  applicable  to  evidence,  the  ques- 
tion must  be  propounded,  and,  as  far  as  possible,  answered — 
What  is  evidence  ? 

Since  mathematical  or  demonstrative  certainty  is  unat- 
tainable in  any  of  the  affairs  of  daily  life,  courts  of  justice, 
like  individuals,  are  compelled  to  be  satisfied  with  that 
inferior  kind  of  certainty  which  is  called  moral.  All  moral 
science,  of  which  law  is  the  practical  expression,  consists 
intrinsically  of  inquiry  and  investigation,  which  are  infinite 
by  nature,  but  finite  by  necessity ;  and,  in  the  administration 
of  justice,  the  exigencies  of  public  and  private  business 
require  that  this  limit  should  be  neither  recondite  nor 
fanciful,  but  well  defined  and  according  with  the  maxims 
and  experience  of  oonmion  sense.  Therefore  moral  proba- 
bility, or,  as  it  is   somewhat   erroneously  termed,  moral 
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oertamtji  is  the  utmost  to  which  the  soience  of  legal  eTidence 
aspires.  In  this  respect,  the  analogy  between  ethioSi  or 
moral  philosophyi  and  the  English  Law  of  Evidenoei  is 
complete.  As  in.  ethics,  and  in  all  purely  transcendental 
inquiries  which  seek  for  knowledge  beyond  the  limits  of  the 
senses,  the  logical  result  is  seldom  more  than  a  slight  eleva- 
tion or  depression  of  one  of  two  or  more  sets  of  competitiye 
probabilities  (a) :  so  moral  philosophy,  when  applied  to  the 
daily  business  of  life,  and  made  a  standard  and  a  test  of  the 
existence  or  non-existence  of  uncertain  and  disputable  facts, 
gives,  as  the  result,  only  a  greater  or  less  amount  of  verisi- 
militude, or  probability.  The  region  of  evidence  lies,  there- 
fore, exclusively  between  moral  certainty  on  the  one  hand, 
as  its  most  perfect  extreme,  and  moral  possibility  on  the 
other,  as  its  most  imperfect  extreme.  It  does  not  look  for 
more  than  the  first,  and  it  will  not  act  on  less  than  the  last. 
Its  whole  object  is  to  produce  those  convictions  which  spring 
spontaneously  from  the  suggestions  of  the  intuition,  as 
embodied  in  the  conclusions  of  the  reasoning  or  comparative 
faculty  of  the  mind :  and  in  every  case  the  last  conclusion 
of  the  speculative  intellect  rightly  suggests  and  governs  the 
first  outward  operation  of  the  practical  mind  (b).  From 
such  a  speculative  conclusion  there  may  spring  also  ulterior 
inferences,  connected  strictly  in  a  chain  of  cause  and  effect : 
for  ^'  if  a  strong  probability  be  raised  by  express  evidence, 
unless  the  probable  consequence  may  be  inferred,  the  business 
of  life  could  not  be  conducted,  and  justice  could  not  be 
administered"  (c).  But  the  fundamental  maxims  of  the 
Law  of  Evidence  are  not  by  any  means  founded  on  the  most 
approved  principles  of  modem  metaphysics;  for,  bounded 
and  fallible  as  the  human  senses  are  in  their  demonstration, 

(a)  Oieero  de  OffioiiB :  Bailer's  Analogy  of  Religion. 
~    AristoUe,  Eih.  Nio.  lib.  6. 
Per  Lord  Campbell,  Whteltm  t.  Hardiity,  S  £.  &  B.  279. 
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yet  tlie  soienoe  of  evidenoe  recognbeB  in  them  its  best  and 
highest  exposition. 

Evidence  of  Eye-witnewes.  It  is  often  stated  that  the 
English  Law  of  Evidence  may  be  regarded  as  primarily 
always  striving  after  the  depositions  of  eye-witnesses.  Tet 
the  statements  of  eye-witnesses,  although  always  valuable, 
are  so  far  from  being,  as  is  sometimes  supposed,  of  a  demon- 
strative character,  that  they  are  often  intrinsically  less  satis- 
factory than  many  other  grades  of  presumptive  evidence, 
which  are  nominally  inferior.  Ignorance,  passion,  prejudice, 
and  other  constitutional  infirmities  of  the  witness,  which  are 
far  beyond  the  sight  or  conjecture  of  either  a  judge  or  a  jury, 
may,  and  constantly  do,  without  the  consciousness  of  the 
deponent,  distort  his  evidence  so  far  as  to  render  it  absolutely 
worthless ;  although  it  may  be  delivered  with  perfect  calm- 
ness and  consistency,  and  even  remain  unshaken  by  the  most 
searching  cross-examination.  As  a  general  rule,  however, 
a  rigid  cross-examination,  coupled  with  a  careful  observation 
of  the  demeanour  of  the  witness,  will  throw  considerable 
light  upon  his  credibility.  Simplicity,  minuteness,  and  ease 
are  the  characteristics  of  truth ;  evasion,  exaggeration,  over- 
zeal  for  either  party,  too  great  readiness  in  answering,  are 
indications  of  insincerity,  if  not  of  falsehood.  A  still  more 
alarming  ground  for  distrust  lies  in  the  possibility  that  a 
witness  may  be  committing  perjury ;  and  the  experience  of 
the  profession  adds  weight  to  this  deplorable  hypothesis. 

Beliance  placed  upon  statements  of  others.  The  reliance 
placed  upon  the  statements  of  others  arises  from  an  in- 
stinctive tendency  to  confide  in  their  veracity,  and  from 
our  faith  in  human  testimony  being  on  the  whole  sanc- 
tioned by  experience.  This  reliance  is  increased  by  corro- 
boration. In  spite  of  the  maxim  testimonia  ponderanda  sunt 
non  numerandaj  the  evidence  of  three  witnesses  carries  more 
weight  than  that  of  two,  t.e.,  where  the  three  witnesses 
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are  independent^  and  the  weight  of  their  evidenoe  has  not 
been  lessened  by  oross-examination  or  otherwise.  It  should 
also  be  noted,  that  in  estimating  the  value  of  evidence  more 
weight  should  be  given  in  matters  of  observation  to  the 
testimony  of  an  educated  than  to  that  of  an  uneducated  man; 
and  that  the  testimony  of  a  man  who  swears  positively  that  a 
certain  conversation  took  place  is  of  more  value  than  that  of 
one  who  says  that  it  did  not,  because  the  evidence  of  the 
latter  may  be  explained  by  supposing  that  his  attention  was 
not  drawn  to  the  latter  at  the  time  (d).  Another  ground  for 
reliance  on  human  testimony  is  its  probability,  t>.,  its  accord- 
ance with  facts  previously  known  and  believed.  But  although 
probability  is  useful  as  an  aid  to  considering  the  true  value 
of  direct  evidence,  it  can  seldom  with  safety  be  had  recourse 
to  alone  for  the  purpose  of  entirely  invalidating  direct 
evidence.  As  connected  with  this  subject  the  remarks  of 
Lord  Wensleydale  may  be  quoted,  that  "  There  is  no  better 
criterion  of  the  truth,  no  safer  rule  for  investigating  cases  of 
conflicting  evidence,  where  perjury  and  fraud  must  exist  on  the 
one  side  or  the  other,  than  to  consider  what  facts  are  beyond 
dispute,  and  to  examine  which  of  the  two  cases  best  accords 
with  those  facts,  according  to  the  ordinary  course  of  human 
a£Fairs  and  the  usual  habits  of  life  "  (e).  Another  valuable 
maxim  is  that  when  emy  inconsistency  is, apparent  between 
the  testimony  of  a  witness  and  his  previous  conduct,  the 
court  should  look  rather  to  the  acts  of  the  witness  than  to  his 
statements  when  called  as  a  witness  (/). 

Best  evidence  required  by  courts.  It  is  universally  the 
object  of  courts  to  obtain  the  best  evidence.  Hence  second- 
hand or  hearsay  evidence  is  generally  inadmissible;  and  it 
is  an  inflexible   rule,  that   secondary  evidence   is  always 

{d)  Chowdry  Debi  Fertad  v.  Dowlut  Sittff,  8  Moo.  I.  A.  367. 
(/)  Mir  Ataduhh  v.  Bibi  Imaman,  6  Cal.  W.  B.,  P.  G.  26. 
(/)  See  Se  Barr'i  Tnutt,  4  E.  &  J.  286. 
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inadmissible  until  tlie  absence  of  primary  evidence  has 
been  explained  to  the  satifi&otion  of  the  oonrt.  Thns,  in 
a  dispute  on  a  oontraot  under  seal,  the  deed  is  primary 
evidence,  and  should  be  produced  to  show  the  terms  of  the 
contract.  As  long  as  it  exists,  and  can  be  obtained  by 
reasonable  diligence,  no  other  written  or  oral  evidence  of  its 
contents  will  be  received;  but  if  it  be  destroyed,  or  if  it 
cannot  be  found  after  proper  search,  or  if  an  adverse  party, 
holding  it,  refuse  to  produce  it,  after  due  notice,  then  either 
written  or  oral  evidence  may  be  given  by  anyone  who  is 
acquainted  with  the  contents  of  the  deed.  The  rule  is  the 
same  in  the  case  of  written  contracts,  not  under  seal.  Ab 
long  as  the  writing  exists,  it  must  be  produced,  if  possible ; 
but  if  it  be  impossible  to  produce  it,  the  court  may,  in  its 
discretion,  allow  the  contract  to  be  proved  by  secondary 
evidence. 

Indirect  evidence.  Where  direct  evidence  is  not  obtainable, 
and  in  many  cases  where  it  is,  the  law  permits  facts  to  be 
proved  by  indirect  evidence,  which  is  usually  called  presimip- 
tive  or  circumstantial,  but  is  better  described  as  inferential. 
Even  direct  evidence,  when  analysed,  is  found  to  be  to  a 
certain  extent  presumptive,  as  it  depends  for  its  weight  on  a 
number  of  circumstantial  peculiarities  which  affect  the  credi-^ 
bility  of  the  witness  or  other  proof :  while  it  has  been  asserted 
that  what  is  termed  circumstantial  evidence  is  of  a  nature 
identical  with  direct  evidence  {g).  It  is,  however,  desirable 
to  treat  it  as  differing.  Presumptive  or  circumstantial 
evidence,  as  distinct  from  direct  evidence,  consists  of  inferences 
drawn  from  established  facts,  ue.,  certain  collateral  facts  being 
established  or  assumed,  the  court  either  presumes  or  is  asked 
to  presume  from  these  the  factum  probandum.  To  give  two 
simple  illustrations :   If  a  man  be  stabbed  in  a  house,  and 

(ff)  V^iUfl  on  Cironmstantial  Evidence,  p.  23. 
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another  man  be  seen  running  from  the  house  immediatelj 
after,  with  a  bloody  sword  in  his  hand,  the  flight,  the  weapon, 
and  the  blood  raise,  in  legal  language,  a  violent  presumption 
that  the  second  man  murdered  the  flrst  (A).  Similarly,  in 
larceny,  where  goods  have  been  stolen  by  a  person  unknown, 
and  they  have  been  found  shortly  after  in  the  possession  of 
the  prisoner,  juries  are  always  told  by  judges  that  on  this 
evidence  alone  they  are  bound  to  convict,  tmless  they  are 
satisfied  with  the  prisoner's  explanation  of  the  manner  in 
which  he  obtained  the  goods.  In  dealing  with  this  class  of 
evidence  it  is  necessary  to  consider  the  weight  which  is  to  be 
given  to  the  united  force  of  all  the  circumstances  put  together  (i) , 
or,  as  has  been  remarked  by  a  learned  writer  {k)  (and  the 
remark  is  universally  applicable  to  all  presimiptive  evidence), 
it  must  be  admitted  that,  like  every  other  rule  of  human 
institution,  it  will  sometimes  fail  to  guide  rightly.  Lord 
Hale  mentions  a  case,  which  he  says  was  tried  before  a  veiy 
learned  and  wary  judge,  where  a  man  was  condemned  and 
executed  for  horse-stealing,  upon  proof  of  his  having  been 
apprehended  with  the  horse  shortly  after  it  was  stolen ;  and 
afterwards  it  came  out  that  the  real  thief,  being  closely 
pursued,  had  overtaken  the  man  upon  the  road,  and  asked 
him  to  hold  the  horse  for  him  for  a  few  minutes.  The  thief 
escaped,  and  the  innocent  man  was  apprehended  with  the 
horse  (/).  In  such  cases,  and  generally,  it  is  well  to  bear  in 
mind,  that  ^^  where  it  is  sought  to  establish  a  theory  by 
circumstantial  evidence,  all  the  facts  proved  must  be  consistent 
with  the  theory ;  but  there  must  also  be  some  one  substantial, 
credible  fact  inconsistent  with  the  contrary  "  (m).  Hence  it 
has  been  decided,  that  since  there  can  be  no  larceny  of  goods 


(A)  Co.  Litt.  6,  b. 

i)  Per  Lord  Caims,  BeUKaven  Peerage  Case,  1  App.  Cas.  279. 
k)  BuBseU  on  Crimes,  hj  Greavee ;  note  hy  editor. 
/)  2  Hale,  P.  C.  289. 
m)  Per  Willes,  J.,  Great  Western  Bailway  Co.  y.  £immeU,  18  C.  B.  575. 
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Tinless  there  be  a  felonious  intention  in  the  taker's  mind  at 
the  time  of  the  taldng,  a  mere  fraudulent  oonversion  of  goods 
hj  the  taker  after  the  taking  is  no  evidence  that  he  had  a 
felonious  intention  at  the  time  of  taking,  because  such  a  mis- 
appropriation is  consistent  with  the  theory  that  he  had  no 
felonious  intention  at  the  time  of  the  taking,  but  that  he 
conceived  the  intention  subsequently  (n). 

What,  then,  is  meant  by  the  term  evidence?  In  the 
first  place  it  must  be  borne  in  mind  that  there  is  a  wide 
distinction  between  evidence  and  proof,  which  is  the  effect 
of  evidence.  "  When  the  result  of  evidence  is  undoubt- 
ing  assent  to  the  certainty  of  the  event  or  proposition 
which  is  the  subject-matter  of  the  inquiry,  such  event  or 
proposition  is  said  to  be  proved"  (o).  Evidence,  then, 
^'  includes  all  legal  means,  exclusive  of  mere  argument, 
which  tend  to  prove  or  disprove  any  matter  of  fact,  the 
truth  of  which  is  submitted  to  judicial  investigation"  (j>). 
There  are  several  divisions  of  evidence,  of  which  the  most 
important  are  the  divisions  into  (1)  primary  and  secondary, 
(2)  sufficient  and  satisfactory,  (3)  direct  and  inferential, 
(4)  original  and  second-hand,  or  hearsay,  (5)  oral,  docu- 
mentary and  real.  The  first  four  divisions  will  be  discussed 
elsewhere.  The  fifth,  which  is  a  threefold  division,  explains 
itself;  but  an  illustration  may  convey  a  clearer  notion  of 
real  evidence  to  the  student :  When  a  knife,  covered  with 
blood,  is  found  close  to  the  body  of  a  murdered  man,  the 
production  of  the  knife  in  court  is  offering  real  evidence. 

The  law  of  evidence  applicable  in  every  case  is  that  of  the 
lex  fori.  To  quote  the  words  of  Lord  Brougham :  '^  The 
law  of  evidence  is  the  lex  fori  which  governs  the  courts 
whether  a  witness  is  competent  or  not,  whether  a  certain 

(m)  H.  t.  Chrittophdr,  Bell,  27.        (o)  WhatelT's  Logic,  Book  iy.  oh.  iii.  s.  i. 

{p)  Taylor  on  Evidenoe,  8.  1. 
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matter  requires  to  be  proved  by  writiiig  or  not,  whether 
oertain  evidenoe  proves  a  oertain  fact  or  not ;  these  and  the 
like  questions  must  be  determined,  not  lege  loci  contractus^ 
but  by  the  law  of  the  oountry  where  the  question  arises, 
where  the  remedy  is  sought  to  be  enforced,  and  where  the 
court  sits  to  enforce  it "  (q). 

(q)  Bain  T.  WhiUhavm  Raikcay  Co,,  10  H.  L.  Gas.  1. 
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CHAPTER  n. 

THE  FinrcTioirs  of  judge  An)  jvbt. 

Ad  qtuBsiianem  juris  nan  respondent  juratores ;  ad 
quaes tionem  facU  non  responden  t  judices.  Whether 
there  is  any  reasonable  evidence  is  a  question 
for  the  judge;  but  whether  the  evidence  is 
satisfactory  is  a  question  for  the  jury  {a). 

The  meaning  of  this  rule,  which  maj  be  regarded  as  funda- 
mental, IB,  that  it  is  for  the  judge  to  decide  on  the  character 
of  all  evidence  that  may  be  tendered,  and  to  admit  or  reject 
it  according  to  its  consistency  or  inconsistency  with  the 
established  rules  of  courts.  The  ancient  rule  is,  however, 
exploded,  by  which  a  judge  was  boimd  to  leave  a  case  to 
a  jury  if  there  was  any  evidence  for  their  consideration. 
Where  there  is  merely  a  acintiUa  of  evidence  a  judge  ought 
not  to  leave  it  to  a  jury  (6) ;  and  the  test  whether  any 
evidence  only  amounts  to  a  scintilla  is  to  assume  that  there 
is  no  evidence  to  contradict  such  evidence,  and  then  to 
inquire  whether  there  would  he  evidence  which  would  justify 
a  jury  in  finding  a  verdict  (c).  It  is  of  course  a  very  delicate 
function  for  a  judge  to  withdraw  a  case  from  a  jury  on  the 
ground  either  that  there  is  no  evidence,  or  merely  a  scintilla ; 
and  it  seems  that  when  there  is  any  sort  of  primA  fade 
presumption  in  a  case  (^),  or  a  condition  of  facts  which  does 

(a)  Avery  y.  BtMdm,  6  E.  &  B.  953  ;   JFheeUon  ▼.  Sardiaty^  8  B.  &  B.  232. 

\b)  Per  our.  Avery  y.  Bowden^  sap. 

(e)  Per  MeUish,  L.  J.,  Ex  parte  Morgan^  2  Gh.  B.  90. 

(/O  Dare  y.  Heathcote,  25  L.  J.,  Ex.  246. 
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not  olearlj  negative  the  supposition  that  there  is  sonie  evi- 
denoe,  the  decision  is  for  the  jury,  and  not  for  the  judge  {e)j 
and  the  evidence  has  never  been  held  to  amount  to  a  scintilla 
only  in  a  case  where  a  witness  has  positively  sworn  to  some- 
thing having  taken  place  within  his  own  knowledge,  by 
which,  if  it  did  take  place,  the  case  was  proved  (/).  A 
judge  at  a  trial  cannot  nonsuit  a  plaintiff  upon  the  opening 
of  his  counsel  without  that  counsel's  consent  when  he  desires 
to  call  his  witnesses  (g). 

Hegligence.  It  was  laid  down  by  the  House  of  Lords  in 
Metropolitan  Railway  Co.  v.  Jackson  (A)  that  in  actions  for 
negligence  it  is  for  the  judge  to  say  whether  from  any  given 
state  of  facts  negligence  can  legitimately  be  inferred,  and  it 
is  for  the  jury  to  say  whether  it  ought  to  he  inferred.  In 
such  actions  it  has  been  held  by  the  Court  of  Exchequer 
Chamber  that  there  are  some  accidents  which  imply  negli- 
gence from  the  very  nature  of  the  circumstances,  as  where 
the  plaintiff  was  struck  by  a  brick  which  unexpectedly  fell 
from  a  railway  viaduct  immediately  after  a  train  had 
passed  {%) ;  though  when  there  is  no  such  presumption,  the 
plaintiff  must  of  course  give  affirmative  evidence  of  negli- 
gence (y ) ;  and  where  the  evidence  for  the  plaintiff  is  equally 
consistent  with  the  existence  or  absence  of  negligence,  the 
case  must  be  withdrawn  from  the  jury  {k). 

Fanctions  of  judge  and  jury  in  matters  of  la«7.  It  is  for 
the  judge  to  explain  the  law  to  a  jury;  and  the  jury  is 
bound  to  take  the  law  to  be  that  which  the  judge  tells 


(e)  Jewsbury  t.  Newhold,  26  L.  J.,  Ex.  247. 
[/)  Per  MeUiah,  L.  r     -  -- 

\0)  Fletcher  y.  Z.  ^  2 
(A)  3  App.  Gas.  193. 


if)  Per  Hellish,  L.  J., ^x  parte  Morgan^  2  Gh^D.  90. 

f 

^  South  Coast  Railway  Co,,  L.  B.,  6  Q.  B.  759. 

ij)  Sammaek  y.    White,  11  0.  B.,  N.  S.  588;  followed  in  Mangmi  y, 
Douglae,  6  Q.  B.  B.  Ub. 

(k)  Cotton  Y.  Wood,  8  G.  B.,  K.  S.  568. 


)  Fletcher  y.  X.  #  iV.  W.  £.  Co.,  (1892)  1  Q,  B.  122. 
(h)  3  App.  Gas.  193. 

h)  Seott  Y.  London  Doelt  Co.,  3  H.  &  G.  596 ;  Kearney  y.  London,  Brighton 
$0    -  ■ 
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them  that  it  is.    It  is  for  the  judge  to  tell  them  how  the 
law  is  applicable  to  the  issues  of  fact,  and  to  distinguish  for 
ihem  questions  of  law  from  those  of  fact ;  and  to  decide  on 
the  competency  of  witnesses.    So  also  it  is  the  function  of 
the  judge  to  determine  whether  a  witness  be  sane  or  insane ; 
whether  dying  declarations,  in  cases  of  homicide,  are  admis- 
sible evidence  as  having  been  made  by  the  deceased  in  the 
expectation  of  immediate  death ;  whether  secondary  evidence 
may  be  substituted  for  primary  evidence  (/) ;  whether  a  docu- 
ment comes  from  proper  custody,  or  is  properly  stamped; 
and  generally  on  all  conditions  precedent  to  the  reception  of 
evidence.     But  he  cannot  decide  the  question  of  the  existence 
of  an  original  document  if  denied  by  the  pleadings  {m). 
When  the  judge  has  once  admitted  evidence,  his  function  is 
complete  (n) :  though  if,  after  admitting  a  witness  to  give 
evidence,  he  is  convinced  by  proof  of  subsequent  facts,  and 
by  observation  of  the  witness's  demeanour,  that  the  latter  is 
not  competent,  he  may  withdraw  such  evidence  from  the 
jury  (o).     He  has  nothing  whatever  to  do  with  the  credibility 
of  evidence,  which  is  a  consideration  solely  for  the  jury.     Of 
course  where  the  judge  discharges  at  once  his  own  peculiar 
fimctions  and  also  those  of  the  jury,  then  it  is  his  duty  to 
estimate  the  credibility  as  well  as  the  admissibility  of  evi- 
dence :   and  in  such  cases  where  the  testimony  being  con- 
flicting, a  judge  of  first  instance  has  based  his  decision  on 
the  credibility  of  the  witnesses,  a  Court  of  Appeal  will  not, 
except  in  cases  of  extreme  pressure,  reverse  his  decision. 
When,  however,  the  decision  does  not  depend  on  the  credi- 
bility of  the  witnesses,  but  is  based  on  inferences  drawn  from 
the  evidence,  it  may,  even  without  such  pressure,  be  reversed 
by  the    Court    of  Appeal  (^).    This  has  been  sometimes 

(T)  Boyle  v.  JFiseman,  10  Ex.  647.        («)  Stowe  v.  Quemer,  L.  R.,  6  Ex.  165. 
In)  ffe$iop  T.  Chapman,  12  Q.  B.  928.  [p)  The  Glannibanta,  1  P.  D.  283. 

(o)  M.  Y.  Whitehead,  1  C.  C.  B.  33.    See  also  H.  v.  Hill,  2  Den.  254. 
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pressed  so  far  as  to  say  that  a  Court  of  Appeal  cannot,  or 
perhaps  rather  ought  not  to,  interfere  ^nth  the  finding  of  a 
judge  of  first  instance  on  a  question  of  iscty  but  the  rule  on 
this  point  has  recently  been  laid  down  by  Lord  Halsbury  in 
the  House  of  Lords  as  follows : — "  The  hearing  upon  appeal 
is  a  rehearing,  and  I  do  not  think  there  is  any  presumption 
that  the  judgment  in  the  court  below  is  right.  That  one's 
mind  may  be,  and  ought  to  be,  affected  so  as  to  lead  one  to 
distrust  one's  own  judgment,  if  the  appeal  is  from  a  very 
able  or  learned  judge,  for  whose  judgment  one  may  have 
great  respect,  is  true;  and,  again,  if  the  judge  of  first 
instance  has  had  an  opportunity  of  hearing  the  witnesses, 
and  testing  their  credit  by  their  demeanour  under  examina- 
tion and  the  like,  which  the  appellate  tribunal  does  not 
possess,  I  can  quite  understand  that,  under  those  circum- 
stances, great  weight  should  be  attached  to  the  finding  of 
fact  at  which  the  learned  judge  of  first  instance  has  arrived. 
And  it  may  also  be  that  where  a  jury  has  found  a  fact,  it  is 
not  a  rehearing  of  such  a  fact,  because  the  constitution  has 
placed  in  the  hands  of  the  jury,  and  not  in  the  hands  of  the 
court,  the  jurisdiction  to  find  the  fact,  and  in  such  a  case  the 
court  can  only  disturb  the  verdict  where,  in  their  judgment, 
the  jury  have  not  done  their  duty ;  short  of  that,  the  court  is 
bound  to  accept  the  finding  of  the  jury,  though  they  may 
think  they  would  have  found  a  different  verdict.  But  upon 
appeal  from  a  judge,  where  both  fact  and  law  are  open  to 
appeal,  it  seems  to  me  that  the  appellate  tribunal  is  bound  to 
pronounce  such  judgment  as  in  their  view  ought  to  have 
been  pronounced  in  the  court  from  which  the  appeal  pro- 
ceeds, and  that  it  is  not  within  their  competence  to  say  that 
they  would  have  given  a  different  judgment  if  they  had  been 
the  judge  of  first  instance,  but  that  because  he  has  pro- 
nounced a  different  judgment  they  will  adhere  to  his 
decision.     The  judgment  to  be  pronounced  by  the  Court  of 
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Appeal  is  the  judgment  that  ought  to  have  been  pronounced 
by  the  judge  of  first  instance  "  (q). 

It  is  also  the  duty  of  the  judge  to  instruct  the  jury  in  the 
rules  of  law,  by  which  evidence  in  particular  cases  has  to  be 
weighed ;  but  in  summing  up  a  case  to  a  jury  the  judge  will, 
in  his  discretion,  oonmient,  or  decline  to  comment,  on  the 
weight  of  eyidence.  It  would  appear  that  the  latter  course 
is  his  strict  duty ;  and  that  he  may  be  regarded  as  functus 
officio  when  he  has  laid  the  real  issues,  with  the  eyidence 
that  bears  on  them,  before  the  jury,  and  stated  the  rules  of 
law  applicable  to  the  evidence,  and  the  general  principles 
applicable  to  the  case.  Practically,  however,  this  rule  is 
not  observed  inflexibly ;  and  in  many  cases,  which  consist 
in  equal  and  inseparable  parts  of  law  and  fact,  it  is  found 
to  be  impossible  to  declare  the  former  without  revealing 
opinions  as  to  the  latter. 

It  is,  of  course,  often  an  important  and  difficult  question 
whether  a  point  is  properly  matter  for  the  decision  of  the 
judge  or  for  that  of  the  jury.  The  general  rule  is  more 
indisputable  in  theory  than  it  is  easy  in  application.  In 
jB.  v.  The  Dean  of  St  Asaph  (r).  Lord  Mansfield  said : — 
*'  Where  a  question  can  be  severed  by  the  form  of  pleading, 
the  distinction  is  preserved  upon  the  face  of  the  record,  and 
the  jury  cannot  encroach  upon  the  jurisdiction  of  the  court : 
where,  by  the  form  of  pleading,  the  two  questions  are  blended 
together  and  cannot  be  separated  upon  the  face  of  the  record, 
there  the  distinction  is  preserved  by  the  honesty  of  the  jury. 
The  constitution  trusts  that,  under  the  direction  of  a  judge, 
they  will  not  usurp  a  jurisdiction  which  is  not  in  their 
province.  They  do  not  know,  and  are  not  presumed  to  know, 
the  law ;  they  are  not  sworn  to  decide  the  law ;  they  are  not 
required  to  decide  the  law.     ...    It  is  the  duty  of  the 

{q)  Itiekman  t.  TMerr^,  14  B.  P.  0.  116.        (r)  21  How.  St.  Tr.  1039,  1040. 
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judge  in  all  oases  of  general  justioe  to  tell  the  jmy  how  to  do 
right,  though  they  have  it  in  their  power  to  do  wrong,  which 
is  a  matter  entirely  between  G-od  and  their  oonsoienoes."  The 
leading  heads  of  the  doctrine  are  the  following  :~- 

The  question  of  reasonable  and  probable  cause  is 
generally  for  the  jury,  although  in  actions  for 
malicious  prosecution  and  false  imprisonment 
the  question  is  one  for  the  judge.  But  in  all 
these  cases  the  jury  find  the  facts,  and  the 
inferences  from  facts,  on  which  the  theory  of 
reasonableness  or  probability  is  founded. 

Thus  in  an  action  for  false  imprisonment  the  judge  is  to 
say  whether  the  facts,  as  found  by  the  jury,  disclose  reason- 
able and  probable  cause  for  arresting  («),  and  in  an  action  for 
malicious  prosecution,  what  circumstances  show  that  the 
defendant  was  actuated  by  malice  or  not  {t).  So  in  an  action 
for  false  imprisonment,  where  the  defendant  relied  on  the 
Pawnbrokers  Act,  1872,  it  was  held  that  the  question  whether 
the  defendant  reasonably  suspected  that  a  certain  article  had 
been  stolen  was  for  the  judge  (u) .  Malice  is  always  a  question 
for  the  jury,  and  it  is  noticeable  that  the  absence  of  reason- 
able and  probable  cause  is  evidence  from  which  malice  may  be 
inferred  (r). 

Questions  as  to  what  is  or  is  not  a  reasonable  time 
for  the  performance  of  an  act  are  generally  for 
the  decision  of  the  judge. 

Thus  the  judges  have  exercised  the  right  to  decide  whether 
notice  of  the  dishonour  of  a  bill  has  been  given  within  a 

(«)  Lister  ▼.  Ferryman,  4  E.  &  I.  621  ;  cf.  TFest  v.  Baxenddle,  9  0.  B.  141. 
(0  Hetlop  T.  Chapman,  12  Q.  B.  928. 
(u)  Hotoard  v.  Clarke,  20  Q.  B.  D.  568. 
\v)  See  Brown  t.  Sawkes,  (1891)  2  Q.  B.  718. 
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reasonable  time  aooording  to  the  circiiinstanoes  of  the  case  (x) ; 
what  are  reasonable  hours  for  presenting  a  bill  for  payment 
at  a  banker's  (y) ;  for  tendering  rent  (2) ;  for  delivering 
goods  (2). 

On  the  other  hand  :— 

Beasonable  skill,  due  diligence,  and  gross  negli- 
gence, are  questions  for  a  jury. 

Whether  a  surgeon  has  treated  his  patient  negligently; 
whether  an  agent  is  fitted  to  perform  his  duties  {a) ;  whether 
a  gratuitous  bailee  has  lost  his  deposit  by  gross  negligence, 
are  examples  of  this  rule.  In  Doorman  y.  Jenkim  ((),  which 
was  an  action  to  recover  money  belonging  to  the  plaintiffs 
which  had  been  lost  by  the  defendant  while  in  his  custody  as 
a  gratuitous  bailee,  it  was  held  that  it  was  rightly  left  by  the 
judge  to  the  jury  to  say,  on  the  facts,  whether  the  defendant 
had  been  guilty  of  gross  negligence ;  and  Taunton,  J.,  said : — 
"  A  great  deal  has  been  said  on  the  question  whether  gross 
negligence  is  a  question  of  law  or  fact.  Such  a  question  will 
always  depend  on  circumstances.  There  may  be  cases  where 
the  question  of  gross  negligence  is  matter  of  law  more  than  of 
fact,  and  others  where  it  is  matter  of  fact  more  than  of  law. 
An  action  brought  against  an  attorney  for  negligence  turns 
upon  matter  of  law  rather  than  fact.  It  charges  the  attorney 
with  having  imdertaken  to  perform  the  business  properly ;  and 
alleges,  that  from  his  failure  to  do  so,  such  and  such  injuries 
resulted  to  the  plaintiff.  Now,  in  nineteen  cases  out  of 
twenty,  unless  the  court  told  the  jury  that  the  injurious 
consequences  did,  in  point  of  law^  follow  from  the  misconduct 
of  the  defendant,  they  would  be  utterly  unable  to  form  a 

(«)  Stwiktn  V.  Collin^  7  M.  &  W.  616. 

i^)  Parker  v.  Gord<m,  7  East,  386  ;  Elfwrd  t.  Teed^  1  M.  &  S.  28. 

(t)  Startup  y.  Maedonald,  6  M.  &  G.  693.  (b)  2  Ad.  &  E.  261. 

(a)  M*CaH  T.  Atistralian  Meat  Co,,  19  W.  B.  189. 
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judgment  on  the  matter.  Yet  even  there  the  jury  have  to 
determine  whether  in  point  of  fact  the  defendant  has  been 
guilty  of  that  particular  misoonduct.  On  the  other  hand, 
take  the  case  of  an  action  against  a  surgeon  for  negligence  in 
the  treatment  of  his  patient.  What  law  can  there  possibly 
be  in  the  question  whether  such  and  such  conduct  amounts  to 
negligence  ?  That  must  be  determined  entirely  by  the  jury." 

Bona  Jides,  actual  knowledge,  express  malice,  and 
real  intention,  are  questions  for  a  jury. 

In  Harratt  v.  Wise  (c),  the  action  was  on  a  policy  of 
insurance  of  goods  which  had  been  shipped  to  a  blockaded 
port  and  there  seized.  It  was  found  by  the  jury  that 
notification  of  the  blockade  had  been  published  in  the  London 
Gazette,  and  that  information  of  it  might  have  reached  the 
captain  of  the  vessel  before  he  arrived  at  the  port ;  but  it  was 
also  found  that  it  had  not  reached  him  when  he  arrived 
there.  A  verdict  was  found  for  the  plaintiff,  and  a  rule  for  a 
new  trial  applied  for,  on  the  ground  that  notice  in  the  Gazette 
was  notice  to  all  the  King's  subjects :  and  that  it  must  be 
presumed  that  the  captain  knew  of  it.  A  new  trial  was 
refused ;  and  Lord  Tenterden  in  his  judgment  observed : — 
^'  Knowledge,  like  other  matters,  must  become  a  question  of 
fact  for  the  decision  of  a  jury."  So  in  indictments  for  libel 
and  all  felonies  it  is  for  the  jury  to  pronounce  on  the  animus 
or  malice  of  the  act. 

In  actions  for  defamation  it  is  matter  of  law  for  the 
judges  to  determine  whether  the  occasion  of  writing  or 
speaking  defamatory  language,  which  would  be  otherwise 
actionable,  repels  the  inference  of  malice,  and  constitutes 
what  is  called  a  privileged  communication.  If,  however, 
there  is  any  evidence  of  malice  it  should  be  left  to  the 

{e)  9  B.  &  0.  712. 
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jiiTy(rf);  although,  if  there  is  no  evidence  of  malice,  the 
judge  most  direct  a  yerdiot  for  the  defendant.  As  to  a 
statement  in  the  nature  of  a  criticism  on  any  public  matter 
(whether  it  be  the  conduct  of  public  men  or  the  proceedings 
in  oourts  of  justice  or  in  Parliament,  or  the  publication  of  a 
scheme  or  a  Uterarj  work),  it  is  for  the  jury  to  decide  whether 
the  statement  goes  beyond  the  limits  of  fair  comment  {e). 

The  question,  libel  or  no  libel,  is,  since  Fox's  Act 
(32  Gteo.  in.  c.  60),  for  the  jury,  subject  to  the  direction  of 
the  judge  in  criminal  cases :  and  it  was  formerly  held  that 
the  practice  in  civil  cases  should  be  the  same  as  in  criminal 
cases  (/).  A  judge,  however,  can  and  ought  to  withdraw  the 
case  from  the  jury  when  the  words  are  in  his  opinion  not 
reasonably  capable  of  de&matoiy  meaning  (^),  although  it  is 
only  when  the  judge  is  satisfied  that  the  publication  cannot 
be  a  libel,  and  that,  if  it  is  found  by  the  jury  to  be  such,  their 
verdict  will  be  set  aside,  that  he  is  justified  in  withdrawing 
the  question  from  their  cognizance  (A).  But  where  the 
plaintiffs  complained  of  a  circular  published  by  the  defen- 
dants, to  which  the  plaintiffs,  by  innuendo,  attached  a  particu- 
lar meaning,  namely,  that  it  imputed  to  them  insolvency  in 
their  business,  but  at  the  trial  gave  no  evidence  in  support  of 
such  innuendo,  it  was  held  by  the  House  of  Lords  that  the 
case  might  be  dealt  with  as  if  there  was  no  innuendo,  and 
that  there  was  no  case  to  go  to  a  jury  (t).  In  Thomas  v. 
Williams  (ft),  where  the  plaintiS  sought  an  injunction  from  a 

{dS  ffarriton  y.  Bush,  6  E.  &  B.  344  ;  Beatton  ^  Skene,  5  E.  &  B.  838.  As 
to  the  way  in  which  Buoh  cases  should  be  left  to  the  jury,  see  Hart  y. 
Oumpaeh,  X.  R.,  4  P.  O.  439 ;  Clark  y.  Molyneux,  3  Q.  B.  D.  237 ;  and 
Jenom-e  y.  Belmege,  (1891)  A.  0.  73.  All  classes  of  priyileged  communication 
are  in  this  respect  on  tiie  same  footing.     {Jenoure  y.  Delmege.) 

{e)  See  Merivale  y.  Caraon,  20  Q.  B.  D.  at  p.  280. 

(/)  Bof/lU  y.  Lawrence,  11  A.  &  E.  920. 

{ff)  Hunt  y.  Goodlake,  43  L.  J.,  G.  P.  64. 

Ih)  Per  KeUy,  0.  B.,  Cox  y.  Lee,  L.  R.,  4  Ex.  288. 
•  (i)  Capital  and  Countiei  Bank  y.  Hentff,  7  App.  Gas.  741. 

\k)  14  Gh.  Diy.  864. 

P.  0 
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judge  of  the  Chancery  Division  to  restrain  the  publication  of 
a  libel  injurious  to  his  trade,  it  was  objected  by  the  defen- 
dants that,  since  Fox's  Act,  no  relief  could  be  given  by  any 
court  upon  a  libel  unless  the  libel  had  been  in  the  first  place 
submitted  to  the  decision  of  a  jury.  But  the  judge,  Fry,  J., 
granted  the  injunction,  and  said  that  the  objection  was  unten- 
able, that  Fox's  Act  has  nothing  to  do  with  civil  actions 
based  on  libel,  and  that  under  the  Judicature  Act  an  action 
for  libel  can  be  tried  in  the  same  way  as  any  other  action. 

It  is  for  the  judge  to  say  whether  words  in  ordinary  use 
have  a  defamatory  meaning ;  but  for  the  jury  to  say  whether 
words  of  a  cant  or  slang  character  have  acquired  such  a 
meaning  (/),  or  what  meaning  and  construction  would  render 
the  publication  of  the  words  complained  of  libellous  per  se  (tn) ; 
and  the  substantial  truth  of  an  alleged  libel  will  also  be  for 
the  jury  (n) ;  as  well  as  the  questions  whether  the  alleged 
libel  goes  beyond  the  limits  of  fair  criticism  (o),  and  whether 
a  report  of  legal  proceedings  is  a  fair  one  {p). 

It  may  be  stated  broadly,  but  subject  to  limitations,  that — 

In  all  cases  where  the  character  of  a  fact  depends 
on  an  inference  from  circumstances,  the  jury 
must  pronounce  on  the  character  and  the  fact ; 
but  where  the  character  of  a  fact  depends  on  a 
latent  intention,  there  it  is  the  duty  of  the  jury- 
to  find  the  fact,  and  of  the  judge  to  declare  its 
character  and  meaning. 

Thus  in  an  action  for  goods  sold  and  delivered,  where  the 
plea  is  infancy,  and  the  replication  that  the  goods  are  neces- 
saries, the  jury  will  pronounce  them  to  be  necessaries  or  not 

(Q  JBameit  y.  Alien,  8  H.  &  N.  876. 

\m)  Stannua  y.  Finlayj  Ir.  B.,  8  0.  L.  264. 

(m)  Alexanthr  y.  North  EaaUm  Bailway  Co,^  6  B.  &  S.  340. 

io)  Jmnerr.  A^BeekHt,  L.  B.,  7  Q.  B.  11. 

{p)  Strut  y.  Zicensea  Vietualkr^- Society^  22  W.  B.  553. 
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necessaries  according  to  the  condition  of  the  infant.  Bat  it 
was  decided  by  the  Exchequer  Chamber,  that  before  they  do 
so  the  judge  must  decide,  first,  whether  the  case  is  such  as  to 
throw  on  the  plaintifE  the  amis  of  proving  that  the  artides 
are  necessaries,  and,  secondly,  whether  there  is  any  evidence 
to  go  to  the  jury  to  satisfy  that  onus  (q).  This  case  was 
followed  by  the  Judicial  Committee  of  the  Privy  Council, 
who  have  laid  down  that  in  every  case  before  evidence  is  left 
to  the  jury  there  is  the  preliminary  question  for  the  judge, 
not  whether  there  is  literally  any  evidence,  but  whether  there 
is  any  evidence  upon  which  a  jury  can  properly  find  a  verdict 
for  the  party  producing  it,  upon  whom  the  onus  of  proof  is 
imposed  (r).  So  the  suppression  of  evidence,  such  as  a  will, 
by  an  adverse  holder  will  warrant  the  jury  in  inferring  that 
it  is  consistent  with  the  case  of  the  other  party  («). 

An  illustration  of  the  second  branch  of  the  general  rule  is 
found  in  the  maxim,  that — 

The  construction  of  written  documents  is  for  the 
judge;  but  the  construction  of  peculiar  or 
technical  phrases  is  for  the  jury. 

Thus  the  judge  will  instruct  the  jury  as  to  the  meaning  of 
Acts  of  Parliament,  records,  deeds,  wills,  and  written  contracts 
generally,  even  where  the  evidence  is  secondary  {t) ;  and  the 
jury  is  bound  to  foUow  his  construction.  But  it  seems  that 
the  question,  whether  an  article  is  of  a  certain  description 
mentioned  in  an  Act  of  Parliament,  is  for  the  jury  (n).  In 
Hutchinson  v.  Bowker  («),  Parke,  B.,  said : — "  The  law  I  take 
to  be  this :  that  it  is  the  duty  of  the  court  to  construe  all 

(9)  Ryder  v.  WomhweU,  L.  B.,  4  Ex.  42.  {x)  5  H.  &  W.  642. 

(r)  QiHin  v.  Maemullm,  L.  B.,  2  P.  0.  317. 
(«)  Sutton  T.  Devimpart,  27  L.  J.,  O.  P.  54. 
It)  Bmoick  ▼.  mrtfall,  4  O.  B.,  N.  S.  450. 

(11)  Brunt  T.  Midland  Railway  Co.,  2  H.  &  G.  889 ;   Woodward  v.  London 
and  North  Western  Railway  Co.,  26  W.  B.  354. 
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written  instruments ;  if  there  are  peculiar  expressions  used  in 
it  which  have,  in  particular  places  6t  trades,  a  known  meaning 
attached  to  them,  it  is  for  the  jury  to  say  what  the  meaning  of 
those  expressions  was,  but  for  the  court  to  decide  what  the 
meaning  of  the  contract  was."  In  that  case,  it  was  attempted 
to  prove  a  contract  for  the  sale  of  barley,  by  letters,  one  of 
which  offered  good  barley,  and  the  other  accepted  the  offer, 
"  expecting  you  will  give  us  fine  barley  and  good  weight  '* ; 
and  the  court  held  that,  though  the  jury  might  be  asked  as  to 
the  mercantile  meaning  of  the  words  "  good'^  and  ^^finey^  yet, 
after  having  found  a  distinction  between  them,  they  could 
not  further  decide  that  the  parties  did  not  misunderstand 
each  other,  but  were  bound  to  take  the  interpretation  of  the 
contract  as  a  matter  of  law  from  the  judge. 

Foreign  contraots.  The  rules  by  which  an  English  court 
ought  to  be  governed  in  construing  a  foreign  contract 
were  thus  laid  down  by  Lord  Cranworth  (y) : — "  When  a 
written  contract  is  made  in  a  foreign  country  and  in  a  foreign 
language,  the  court,  in  order  to  interpret  it,  must  first  obtain 
a  translation  of  the  instrument ;  secondly,  an  explanation  of 
the  terms  of  art  (if  it  contains  any) ;  thirdly,  evidence  of  any 
foreign  law  applicable  to  the  case ;  and  fourthly,  evidence  of 
any  peculiar  rules  of  construction  (if  any  such  rules  exist)  by 
the  foreign  law.  With  this  assistance  the  court  must 
interpret  the  contract  itself  on  ordinary  principles  of  con- 
struction." 

The  question  whether  a  writing  constitutes  a  sufficient  ac- 
knowledgment within  the  meaning  of  the  Statutes  of  Limita- 
tion is  for  the  judge,  unless  there  is  extrinsic  evidence  affecting 
the  construction,  when  it  is  a  question  for  the  jury  {z). 

In  patent  cases  it  is  for  the  judge  to  construe  the 
specification  after  the  juiy  have  ascertained  the  meaning  of 

{y)  Be  Sora  v.  Phillipt,  10  H.  L.  Gas.  633. 
(z)  SoutUdge  y.  Mamtay^  6  A.  ft  £.  281. 
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the  technical  terms  (if  any)  {a) .  Novelty  and  infringement, 
when  they  depend  merely  on  the  construction  of  the  specifica- 
tion, are,  of  course,  questions  for  the  judge,  but  they  are 
generally  mixed  questions  of  law  and  fact  (6). 

Meaning  of  words  (c).  The  court  has  also  directed  juries 
that  the  words  ^^  as  soon  as  possible,"  in  a  contract,  mean  with- 
out unreasonable  delay  according  to  the  circumstances  {d) ; 
that  "  forthwith  "  has  a  similar  meaning  {e) ;  but  the  signifi- 
cation of  words,  accordiDg  to  the  custom  of  particular 
trades,  such  as  "  bales,"  is  for  a  jury  (/) ;  and  where  on  a 
sale  of  goods  the  invoice  provided  that  they  should  be  paid 
for  "in  from  six  to  eight  weeks,"  this  was  held  to  be  a 
phrase  for  the  jury  to  interpret  {g). 

Under  this  rule  also  is  contained  the  general  principle 
that,  whenever  facts  have  to  be  proved  by  oral  evidence  or 
extrinsic  circumstances,  the  jury  pronounce  the  inference : 
but  when  the  evidence  assumes  a  written  form  this  function 
belongs  to  the  judge.  Thus  when  the  question  is  whether  a 
contract  has  been  executed  as  an  escrow,  or  not,  if  the 
question  depend  on  facts  the  jury  decides :  if  on  the  con- 
struction of  writings  it  belongs  to  the  judge  (A).  But  when 
secondary  oral  evidence  of  writings  is  admitted  it  has  been 
decided  that  the  judge  and  not  the  jury  construes  the 
evidence,  because  the  issue  is  substantially  one  on  the  con- 
struction of  a  writing  (t).  The  court,  however,  will  not 
consider  the  question  of  improper  rejection  of  a  document  by 

(a)  Neihon  v.  Earford,  1  Web.  Pat.  Gas.  370. 

\h)  Delarue  y.  Dickenson,  7  E.  &  B.  738 ;  Seed  v.  Higgins,  8  H.  L. 

Gas.  650.  (e)  See,  too,  ante,  p.  18. 

{d)  Attxvood  T.  Emery f  1  G.  B.,  N.  S.  110  ;  Mydraulic  JBngmeering 

Co.  V.  MeHaffie,  4  Q.  B.  D.  670. 
U)  RoberU  v.  Brett,  6  G.  B.,  N.  S.  611. 
(/)  GorrUaen  v.  Pm-tn,  2  G.  B.,  N.  S.  631. 
{a)  Athworth  v.  lUtford,  L.  B.,  9  G.  P.  20. 
(A)  Fumeee  y.  Meek^  27  L.  J.,  Ex.  84. 
(«)  Berwick  v.  HorsfaU,  4  G.  B.,  N.  S.  450. 
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a  judge,  unless  it  clearly  appears    that  it  was  formally 
tendered  in  evidence  at  the  trial  (k). 

In  cases  of  indictable  tort,  where  guilt  or  innocence  is  to 
be  inferred  from  the  contents  and  meaning  of  a  writing,  the 
construction  is  for  the  jury.  Thus,  on  an  indictment  for 
writing  a  menacing  letter,  the  jury  will  say  whether  the 
language  amounts  to  a  menace  (/) . 

Foreign  law.  It  is  for  the  jury  to  determine  the  mean- 
ing of  foreign  law  on  the  testimony  of  skilled  witnesses; 
but  for  the  judge  to  decide  on  the  competency  of  such 
witnesses,  and  the  applicability  of  the  foreign  law  to  the 
matter  in  issue  (m). 

(k)  Campbell  y.  ZoadeTf  3  H.  ft  0.  520. 

(I)  £,  y.  Oirdwood,  2  East,  P.  0.  1120. 

(m)  It.  y.  Pkjfw,  30  How.  St.  Tr.  636—640,  864—870. 
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CHAPTER  ni. 
THE  COHPETEJICT  OF  WITHESSES. 

THE  COMPETENCY  OF  PARTIES  TO  CIVIL  PROCEEDINGS — 
THE  INCOMPETENCY  OP  PARTIES  TO  CRIMINAL  PROCEEDINGS 

^MATTERS  NOT  PROVEABLE  BY  A  SINGLE  WITNESS — ^THE 

TESTIMONY  OP  ACCOMPLICES. 

It  has  already  been  stated  (a)  that  all  objeotioiis  to  the 
oompetency  of  witnesses  are  for  the  deoision  of  the  jndge, 
who  will,  if  there  appear  to  be  any  doubt  on  the  subject, 
examine  into  the  oompetency  or  incompetency  of  the  pro- 
posed witness  before  aUowing  him  to  be  sworn.  This 
preliminary  examination  is  called  the  examination  on  the 
toir  dire,  i.  e.,  vrai  dire,  and  witnesses  may  be  called  for  the 
purposes  thereof,  to  establish  the  competency  or  incompetency 
of  the  person  tendered  as  a  witness.  Under  this  head  it  may 
be  considered  to  be  the  general  and  established  principle  of 
evidence  that — 

All  persons  of  sound  and  adult  mind,  provided 
they  take  an  oath,  or  make  a  solemn  affirma- 
tion to  speak  the  truth  (including  the  parties  to 
civil  proceedings,  but  not,  as  a  general  rule,  a 
prisoner  or  defendant  on  a  criminal  charge), 
are  competent,  and,  in  general,  compellable^ 
witnesses  in  every  court  of  justice  concerning 
the  matters  in  issue. 

(a)  Supia,  p.  11. 
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Under  this  rule  the  first  oonsideratioii  will  be — 

Sect.  1.  The  Incompetency  from  Defect  of  Und^ntanding  in 

Witnesses. 

Persons  who  have  not  the  use  of  reason  are,  from 
their  infirmity,  utterly  incapable  of  giving 
evidence,  and  are  therefore  excluded  as  incom- 
petent witnesses. 

This  description  of  inoompetenoy  may  be  either  constitu- 
tional or  accidental :  and  in  the  latter  case  it  may  be  either 
temporary  or  permanent.  It  may  also  arise  from  imperfect 
development.  Hence  we  have  three  classes  of  persons  as  to 
whom  it  may  (subject  to  the  quaUfications  hereinafter  men- 
tioned) be  said  that  they  are  incompetent  witnesses : — 

1.  Idiots, 

2.  Lunatics. 

3.  Children  of  immature  intelligence, 

1.  An  idiot  is  one  that  hath  had  no  understanding  from 
his  nativity,  and  therefore  is  by  law  presumed  never  likely  to 
attain  any ;  and  such  a  person  is  incapable  of  giving  evidence. 
Deaf  and  dumb  persons  were  formerly  regarded  as  idiots,  and 
therefore  incompetent  to  testify,  but  the  modem  doctrine  is 
that  if  they  are  of  sufficient  understanding,  and  know  the 
nature  of  an  oath,  they  may  give  evidence  {b)  either  by  signs, 
or  through  an  interpreter,  or  in  writing  {c).  It  has  been  laid 
'  down  that ''  the  presumption  is  always  in  favour  of  sanity,  and 
there  is  no  exception  to  this  rule  in  the  case  of  a  deaf  and 
dumb  person,  but  the  onm  of  proving  the  unsoundness  of  mind 
of  such  a  person  must  rest  on  those  who  dispute  the  sanity  "  {d) , 

[h)  1  Hale,  P.  C.  34 ;  Buthton't  ease,  1  Leaoh,  C.  C.  408 ;  Morrmn  v. 
Zetmard,  3  Gar.  &  P.  127. 

(e)  As  to  the  prooedore  when  a  deaf  and  dumb  person  swears  an  affidayit, 
see  Daniell's  Oh.  Forms,  3id  ed.  394. 

(d)  Per  Lord  Hatiierley,  Earrod  y.  Sarrody  4  K.  &  J.  9. 
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When  a  deaf  and  dumb  witness  has  been  pronounced  com- 
petent to  testify,  but  it  appears  in  the  course  of  taking  his 
evidenoe  that  he  ia  incompetent,  his  evidence  may  be  with- 
drawn from  the  jury  {e), 

2.  A  lunatic,  or  non  compos  mentisy  is  one  who  hath  had 
understanding,  but  by  disease,  grief,  or  other  accident,  hath 
lost  the  use  of  his  reason  (/). 

As  long  as  the  suspension  of  the  intelligence  continues, 
the  lunatic  is  an  incompetent  witness :  but  his  competency  is 
restored  during  a  lucid  interval  (g).  Nor  will  the  disability 
extend  to  cases  of  mere  monomania,  nor  where  the  hallucina- 
tion permits  the  witness  to  understand  the  nature  of  the  duty 
which  is  expected  from  him  (A).  But  where  a  person  is 
tendered  as  a  witness  who  is  believed  to  be  suffering  from 
monomania,  he  must  first  be  examined  as  to  his  capacity  to 
give  evidence  (»). 

3.  InCants.  There  is  no  period  of  legal  discretion  under 
which  an  infant  is  an  incompetent  witness.  The  rule  by 
which  an  infant  under  seven  years  of  age  cannot  commit  a 
felony,  because  the  law  presumes  him  conclusively  not  to 
have  sufficient  intelligence  for  the  act,  has  no  analogy  in  the 
law  of  evidence  {/).  Age  is  immaterial ;  and  the  question  is 
entirely  one  of  intelligence,  which,  whenever  a  doubt  arises, 
the  court  will  ascertain  to  its  own  satisfaction,  by  examining 
the  infant  on  his  knowledge  of  the  obligation  of  an  oath, 
and,  if  necessary,  of  the  obligation  of  a  solemn  affirmation 
under  the  Oaths  Act,  1888  {k).  Although  tender  age  is  no 
objection  to  the  infant's  competency,  he  cannot,  when  wholly 
destitute  of  religious  education,  be  made  competent  by  being 
superficially  instructed  just  before  a  trial,  with  a  view  to 

(e)  S.  V.  Whitehead,  1  0.  C.  B.  33.  (t)  Spittle v,  JFaUonAdW.ICiOS. 

If)  1  Bl.  Com.  304.  {j)  Per  Patteeon,  J.,  B,  v.  Wil- 

(q)  Com.  Dig.  Testim.  (A.  1).  Uam»,  7  C.  &  P.  320. 

(A)  B.  y.  mU,  2  Den.  254.  (k)  61  &  62  Viot.  c.  46. 
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qualify  him  (/)•  A  judge  may,  however^  in  his  disoretioni 
postpone  a  trials  in  order  that  the  witness  may  be  instructed 
in  the  nature  of  an  oath,  but  the  inclination  of  judges  is 
against  this  practice. 

Under  the  Criminal  Law  Amendment  Act,  1885  {ni)y  the 
evidence  of  a  child  of  tender  years  is  admissible  though  not 
given  on  oath,  if  the  court  is  of  opinion  that  the  child  is 
possessed  of  sufficient  intelligence  and  understands  the  duty 
of  speaking  the  truth ;  but  corroboration  of  such  evidence 
is  necessary  for  a  conviction.  Similar  provisions  are  con- 
tained in  the  Prevention  of  Cruelty  to  Children  Act, 
1894  (n). 

Sect.  2.  On  Incompetency  from  Defect  of  JReligioua  Princtpk. 

The  principle  on  this  head  formerly  was  as  follows: — 
^^  No  person  is  a  competent  witness  unless  he  believes  in  a 
Supreme  Being  who  wiU  punish  him,  either  in  the  present  or 
a  future  life,  for  perjury." 

So,  too,  it  was  formerly  the  established  principle  of  English 
law,  that  no  witnesses  were  to  be  believed  unless  they  delivered 
their  evidence  on  oath.  The  only  exceptions  to  this  rule 
were  statutory  ones  granted  by  the  Legislature  to  satisfy  the 
conscientious  scruples  of  Quakers,  Moravians,  and  Separatists ; 
members  of  which  sects  were  accordingly  allowed  to  give 
evidence  on  affirmation  instead  of  oath.  This  principle  was 
further  encroached  upon  from  time  to  time  by  various  Acts 
of  Parliament.  Li  1869  it  was  enacted  by  the  4th  section  of 
the  Evidence  Further  Amendment  Act,  1869  (o),  that — "  If 
any  person  called  to  give  evidence  in  any  court  of  justice, 
whether  in  a  civil  or  criminal  proceeding,  shall  object  to  take 
an  oath,  or  shall  be  objected  to  as  incompetent  to  take  an 

(0  1  Leach,  430,  n. ;  S.  ▼.  Nieholat,  2  G.  ft  K.  246. 
(m)  48  &  49  Viot.  o.  69,  b.  4.  (n)  57  &  68  Yiot.  o.  4,  s.  15. 

(o)  32  &  33  Viot.  0.  68. 
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oath,  such  person  shall,  if  the  presiding  judge  is  satisfied  that 
the  taking  of  an  oath  would  have  no  binding  effect  on  his 
oonsdenoe,  make  the  following  promise  and  declaration :  '  I 
solemnly  promise  and  declare  that  the  eyidenoe  given  by  me 
to  the  court  shall  be  the  truth,  the  whole  truth,  and  nothing 
but  the  truth.'  And  any  person  who,  haying  made  such 
promise  and  declaration,  shall  wilfully  and  corruptly  give 
false  evidence,  shall  be  liable  to  be  indicted,  tried,  and  con- 
victed for  perjury  as  if  he  had  taken  an  oath." 

Ultimately  in  1888  was  passed  the  Oaths  Act,  1888  (j^), 
which  repealed  all  previoxiB  statutory  provisions  on  the  subject, 
and  enacted — 

"  1.  Every  person  upon  objecting  to  being  sworn,  and 
stating,  as  the  ground  of  such  objection,  either  that  he  has 
no  religious  belief,  or  that  the  taking  of  an  oath  is  contrary 
to  his  religious  belief,  shall  be  permitted  to  make  his  solemn 
a£5rmation  instead  of  taking  an  oath  in  all  places  and  for  all 
purposes  where  an  oath  is  or  shall  be  required  by  law,  which 
affirmation  shall  be  of  the  same  force  and  effect  as  if  he  had 
taken  the  oath ;  and  if  any  person  making  such  affirmation 
shall  wilfully,  falsely,  and  corruptly  affirm  any  matter  or 
thing  which,  if  deposed  on  oath,  would  have  amounted  to 
wilful  and  corrupt  perjury,  he  shall  be  liable  to  prosecution, 
indictment,  sentence,  and  punishment  in  all  respects  as  if  he 
had  committed  wilful  and  corrupt  perjury. 

**  2.  Every  such  affirmation  shall  be  as  follows :  '  I,  A.  B., 
do  solemnly,  sincerely,  and  truly  declare  and  affirm,'  and 
then  proceed  with  the  words  of  the  oath  prescribed  by  law, 
omitting  any  words  of  imprecation  or  calling  to  witness. 

^^  3.  Where  an  oath  has  been  duly  administered  and  taken, 
the  fact  that  the  person  to  whom  the  same  was  administered 
had,  at  the  time  of  taking  such  oath,  no  religious  belief, 
shall  not  for  any  purpose  affect  the  validity  of  such  oath. 

{p)  61  &  62  Vict.  0.  46. 
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"  4.  Every  affirmation  in  writing  shall  oommenoe,  *  I, 
,  of  ,  do  solemnly  and  sincerely  affirm/  and  the 

form  in  lieu  of  jurat  shall  be '  Affirmed  at  ,  this 

day  of  ,  18     .    Before  me.'" 

This  Act  applies  to  all  cases  in  which  oaths  are  admin- 
istered in  or  out  of  court  in  any  part  of  the  United  Kingdom. 

It  is  noticeable  that  it  is  only  an  objection  to  take  the 
oath  emanating  from  the  deponent  that  enables  an  affijrma- 
tion  to  be  substituted  for  an  oath.  A  deponent  cannot  now, 
as  he  could  under  the  Act  of  1869,  be  objected  to  as  incom- 
petent to  take  an  oath.  It  is  also  noticeable  that  the  ground 
of  the  objection  must  be  stated,  and  such  ground  must  be 
one  of  the  two  mentioned  in  the  Act,  viz.,  absence  of  religious 
belief,  or  that  the  taking  of  an  oath  is  contrary  to  deponent's 
religious  belief.  An  objection  based  on  any  other  ground, 
or  an  objecticm  based  on  no  stated  ground,  will  be  insuffi- 
cient. The  judge  on  a  trial  in  court  must  satisfy  himself 
that  a  witness  is  entitled  to  affirm  before  he  can  be  allowed 
to  give  evidence  on  affirmation;  and  an  objection  to  evi- 
dence as  inadmissible  under  this  statute  can  be  taken  after 
verdict  (q). 

An  oath,  or  a  solemn  affirmation,  when  allowed,  is  an 
indispensable  condition  precedent  to  the  admissibility  of  the 
evidence  of  a  witness,  on  the  common  law  doctrine,  that  a 
mere  statement  of  a  fact  is  entitled  to  no  credit ;  since  even 
the  admissibility  of  evidence  on  affirmation,  by  the  existing 
law,  rests  on  principles  which  are  widely  difiPerent  from  those 
of  a  simple  narrative.  In  this  respect  the  present  law  is 
much  the  same  as  the  old,  and  the  present  law  especially 
resembles  the  old  in  imposing  temporal  penalties  as  safeguards 
of  competency  and  credibility. 

The  common  law  doctrine  on  this  head  is  contained  in  the 

{q)  Sec  B.  V.  Jifoorcy  17  Cox,  C.  C.  453. 
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well-known  case  of  Omichund  v.  Barker  (r).  The  question 
there  arose  on  the  admissibilitj  in  evidence  of  certain  de- 
positions which  had  been  made  on  oath  by  some  Ghentoos 
before  a  Chancery  Commission  in  the  East  Indies.  It  had 
been  thought,  up  to  that  time,  on  the  authority  of  Coke  («), 
that  none  but  Christians  were  competent  witnesses.  He  had 
laid  it  down  that  ^'  an  infidel  cannot  be  a  witness ; "  and  it 
was  clear  that,  under  the  designation  of  infidel,  he  classified 
all  who  were  not  Christians.  Omichund  v.  Barker  exploded 
the  previous  doctrine.  WiUes,  C.  J.,  undertook  to  show  that 
Lord  Coke's  proposition  was  "  without  foundation,  either  in 
Scripture,  reason,  or  law ;  "  and  gave  it  as  his  opinion,  which 
was  then  regarded  as  settling  the  law,  that — '^  Such  infidels 
who  believe  in  God,  and  that  He  will  punish  them  if  they 
swear  falsely  [in  some  cases  and  under  some  circumstances], 
may  and  ought  to  be  admitted  as  witnesses  in  this,  though 
a  Christian  country."  ....'*  Such  infidels,  if  any  such 
there  be,  who  either  do  not  believe  in  God,  or,  if  they  do,  do 
not  think  that  He  will  either  reward  or  punish  them  in  this 
world  or  in  the  next,  cannot  be  witnesses  under  any  case  or 
under  any  circumstances,  for  the  plain  reason,  because  an 
oath  cannot  possibly  be  any  tie  or  obligation  upon  them  "  (f). 
Under  the  present  law  the  evidence  of  atheists  is,  of  course, 
admissible,  subject  to  any  observations  as  to  its  credibility. 

The  mode  of  admimstering  an  oath  is  regulated  by  the 
1  &  2  Vict.  c.  105,  which  enacts — 

**  That  in  all  cases  in  which  an  oath  may  lawfully  be  and 
shall  have  been  administered  to  any  person,  either  as  a  jury- 
man or  a  witness,  or  a  deponent  in  any  proceeding,  civil  or 
criminal,  in  any  court  of  law  or  equity  in  the  United 
Kingdom,  or  on  appointment  to  any  office  or  employment,  or 
on  any  occasion  whatever,  such  person  is  bound  by  the  oath 

(r)  Willefl,  588.  («)  Co.  Litt.  6  b. 

(0  See  MaUhn  v.  Cfatanaeh,  7  H.  &  N.  360. 
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administered,  provided  the  same  shall  have  been  administered 
in  such  form  and  with  such  ceremonies  as  such  person  may 
declare  to  be  binding ;  and  every  such  person,  in  case  of 
wilful  false  swearing,  may  be  convicted  of  the  crime  of 
perjury,  in  the  same  manner  as  if  the  oath  had  been  ad- 
ministered in  the  form  and  with  the  ceremonies  most 
commonly  adopted."  If  there  is  any  doubt  as  to  the  proper 
form  to  be  adopted  in  administering  the  oath  to  any  par- 
ticular vritness,  such  witness  should  be  asked  what  form  he 
considers  binding  on  his  conscience.  If  a  vritness  is  sworn  in 
the  usual  way  as  a  Christian,  the  objection  may  be  sub- 
sequently taken  that  he  has  been  informally  sworn ;  but  if 
he  states  that  the  oath  as  administered  is  binding  on  his 
conscience,  his  answer  is  conclusive  (u). 

The  5th  section  of  the  Oaths  Act,  1888  (e?),  provided  that 
^'  if  any  person  to  whom  an  oath  is  administered  desires  to 
swear  vrith  uplifted  hand  in  the  form  and  manner  in  which 
an  oath  is  usually  administered  in  Scotland,  he  shall  be 
permitted  so  to  do,  and  the  oath  shall  be  administered  to  him 
in  such  form  and  manner  without  further  question."  As  a 
witness  can  claim  to  be  sworn  in  this  manner  as  a  matter  of 
right,  '^  kissing  the  Book  "  is  optional. 

Sect.  3.  The  Campetency  of  Parties  to  Civil  Proceedings. 

It  is  no  objection  to  the  competency  of  a  witness 
that  he  is  of  infamous  character ;  or  that  he  is 
a  party  to  the  record,  or  otherwise  interested 
in  the  result  of  the  issue. 

Formerly,  following  the  principle  of  the  Roman  law  (ir),  a 
witness  might  be  objected  to  as  being  of  infamous  character, 
or  a  party  to  the  record,  or  otherwise  interested  in  the  result 

(m)  The  Quern's  ease,  2  B.  &  B.  284.  (v)  61  ft  52  Viot.  c.  46. 

(tr)  Battigan's  Boman  Law  of  Persons,  p.  83. 
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of  the  issue.  The  first  important  inroad  on  this  principle 
was  made  by  the  6  &  7  Vict.  c.  85  (usually  called  Lord 
Denman's  Act).  This  statute  enacted  by  sect.  1,  that — "  No 
person  offered  as  a  witness  shall  hereafter  be  excluded  by 
reason  of  incapacity,  from  crime  or  interest,  from  giving 
evidence,  either  in  person  or  by  deposition,  according  to  the 
practice  of  the  court,  on  the  trial  of  any  issue  joined,  or  of 
any  matter  or  question,  or  on  any  inquiry  arising  in  any 
suit,  action,  or  proceeding,  civil  or  criminal,  in  any  court,  or 
before  any  judge,  jury,  sheriff,  coroner,  magistrate,  officer,  or 
person  having,  by  law  or  consent  of  parties,  authority  to  hear, 
receive,  and  examine  evidence;  but  that  every  person  so 
offered  may  and  shall  be  admitted  to  give  evidence  on  oath 
or  Boleimi  aflSrmation,  in  those  oases  where  affirmation  is  by 
law  receivable,  notwithstanding  that  such  party  may  or  shall 
have  an  interest  in  the  matter  in  question,  or  in  the  event  of 
the  trial  of  any  issue,  matter,  question,  or  inquiry,  or  of  the 
suit,  action,  or  proceeding  in  which  he  is  offered  as  a  witness, 
and  notwithstanding  that  such  person  offered  as  a  witness 
may  have  been  previously  convicted  of  any  crime  or  offence." 

This  Act  included  certain  exceptions  to  the  new  law,  which 
have  ceased  to  operate. 

Lord  Denman's  Act  left  actual  parties  to  the  record 
incompetent  witnesses.  This  disability  was  removed  by  the 
2nd  section  of  the  Law  of  Evidence  Amendment  Act, 
1851  {x)y  which  enacted  that — "  On  the  trial  of  any  issue 
joined,  or  of  any  matter  or  question,  or  on  any  inquiry 
arising  in  any  suit,  action,  or  other  proceeding  in  any  court 
of  justice,  or  before  any  person  having  by  law,  or  by  consent 
of  parties,  authority  to  hear,  receive,  and  examine  evidence, 
ike  parties  thereto,  and  the  person  in  whose  behalf  any  such 
suit,  action,  or  other  proceeding  may  be  brought  or  defended, 

(w)  14  &  16  Vict.  c.  99. 
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shall,  except  as  hereinafter  excepted,  be  competent  and 
compellable  {y)  to  give  evidence,  either  vivA  voce  or  by  deposi- 
tion, according  to  the  practice  of  the  court,  on  behalf  of  either 
or  any  of  the  parties  to  the  said  suit,  action,  or  other  pro- 
ceeding." 

But  it  was  by  the  4th  section  of  this  Act  provided,  that 
nothing  therein  contained  should  apply  to  proceedings  insti- 
tuted in  consequence  of  adultery,  or  to  actions  for  breach  of 
promise  of  marriage.  The  43rd  section  of  the  Divorce 
Act  (2),  however,  enacted  that,  on  a  petition  for  a  divorce, 
the  petitioner  may  be  examined  by  order  of  the  court,  but  is 
not  compellable  to  answer  questions  which  tend  to  show  that 
he  or  she  has  committed  adultery,  nor,  as  was  held  (a),  open 
to  cross-examination  by  the  respondent.  Eespondenis  and 
co-respondents  were  not  compellable  or  competent  witnesses 
under  this  Act  (J). 

The  Law  of  Evidence  Further  Amendment  Act,  1869 
{c)  abolished  the  two  exceptions  retained  by  the  Law  of 
Evidence  Amendment  Act,  1851.  After  repealing  the  4th 
section  of  the  last-mentioned  Act,  the  Act  of  1869  renders 
(sect.  2)  the  parties  to  actions  for  breach  of  promise  of 
marriage  competent  witnesses.  The  uncorroborated  testimony 
of  the  plainti£E  is,  however,  not  to  be  sufficient  proof  of  a 
promise  to  marry  to  entitle  the  jury  to  give  a  verdict  for  the 
plaintiff ;  his  or  her  testimony  must  be  corroborated  by  some 
material  evidence  in  support  of  the  alleged  promise.  The 
3rd  section  of  this  Act  renders  the  parties  to  proceedings 
instituted  in  consequence  of  adultery,  and  the  husbands  and 
wives  of  such  parties,  competent  witnesses ;  with  the  proviso 
that  no  witness  in  any  proceeding,  whether  a  party  or  not, 
is  to  be  liable  to  be  askeid  or  bound  to  answer  any  question 

iy)  "  Ck)mT>ellable  "  means  "  compellable  by  prooofls  of  law  " :  Kopt  y.  The 
Queen,  (1894)  A.  C.  p.  662. 

(z)  20  k  21  Yiot.  0.  85.         (a)  Oile$  y.  Giles,  32  L.  J.,  P.  M.  &  A.  209. 
(b)  Bobifmn  y.  Lane,  1  S.  &  T.  362.  {e)  82  ft  83  Vict.  c.  68. 
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tending  to  show  that  he  or  she  has  been  guilty  of  adultery, 
unless  such  witness  has  already  given  evidence  in  the  same 
proceeding  in  disproof  of  such  adultery.  The  great  aim  of 
the  legislature  would  seem  to  have  been  to  enable  persons 
charged  with  adultery  in  the  Divorce  Court  to  deny  the 
charge  on  oath.  This  is  effected  by  making  such  persons 
competent  witnesses.  In  the  measure,  as  originally  brought 
into  the  House  of  Commons,  the  parties  were  to  be  com- 
pellable as  well  as  competent.  To  this  two  objections  we^ 
raised, — 1st,  that  it  would  induce  parties  to  introduce  pro- 
ceedings on  very  slender  grounds  in*  the  expectation  of  being 
able  to  elicit  something  in  cross-examination  of  the  respondent 
or  co-respondent  to  establish  their  case;  2nd,  that  an  adulteress 
or  adulterer  would  be  very  much  tempted  to  commit  perjury 
to  screen  the  partner  in  guilt.  In  deference  to  these  objec- 
tions the  above-mentioned  proviso  was  added  to  the  3rd 
section. 

One  question  presents  itself  upon  these  two  sections — ^are 
the  parties  to  an  action  for  breach  of  promise  of  marriage 
and  to  proceedings  instituted  in  consequence  of  adultery, 
compellable  as  well  as  competent  witnesses  P  Pntnd  facie 
every  witness  who  is  competent  is  also  compellable  unless 
som;  privilege  intervenes,  L  therefore  the  p^per  oonBtruo- 
tion  to  be  placed  upon  these  sections  is,  that  the  parties  men- 
tioned are  compellable  as  well  as  competent  except  so  far  as 
they  can  claim  the  protection  of  the  proviso  to  sect.  3.  No 
doubt  would  present  itself  but  for  the  language  of  sect.  2 
of  14  &  16  Vict.  c.  99,  which  enacts,  that  the  parties  to  any 
action  (except  as  thereinafter  excepted)  shall  '^  be  competent 
and  compellable  to  give  evidence." 

The  proviso  above  referred  to  (which  has  been  held 
only  to  be  operative  in  suits  instituted  in  consequence  of 
adultery  (d) )  does  not  protect  a  person,  coming  forward  as  a 

(d)  M,  V.  D.,  10  P.  D.  175. 
P.  D 


84  LAW  OP  EVIDENCE. 

witness  to  disprove  an  act  of  adultery,  from  being  cross- 
examined  as  to  other  acts  of  adultery,  provided  they  are 
charged  in  the  pleadings  either  specifically  or  generally  {e). 
The  protection  of  the  proviso  is  the  protection  of  the  witness, 
and  can  be  claimed  by  the  witness  only  (/),  and  if  not 
claimed  the  evidence  is  admissible.  In  short,  subject  to  the 
proviso,  the  competency  of  parties  to  proceedings  instituted 
in  consequence  of  adultery  is  absolute,  and  in  respect  of 
examination  and  cross-examination  they  are  on  the  same 
footing  as  other  witnesses.  This  the  Court  of  Appeal  were 
disposed  to  hold,  but  did  not  hold,  in  a  recent  case  which 
involved  the  question  whether,  in  a  divorce  case,  the  judge  was 
right  in  refusing  to  allow  the  co-respondent  to  cross-examine 
the  respondent,  and  yet  in  his  summing-up  contrasting  the 
evidence  given  by  the  one  with  the  evidence  given  by  the 
other.  As  they  held  the  judge  wrong  in  the  latter  matter, 
they  thought  it  unnecessary  to  "  express  a  concluded  opinion  " 
on  the  former,  which  is  to  be  regretted  (g). 

It  was  held  by  two  judges  of  the  Common  Pleas  Division, 
in  Guardians  of  Nottingham  v.  Tomkinson  (/?),  that  in  jproceed- 
ings  by  the  guardians  of  the  union  against  a  husband  to 
compel  him  to  maintain  a  child  of  his  wife  bom  in  wedlock, 
which  he  refused  to  maintain  on  the  ground  that  he  was  not 
its  father,  the  evidence  of  the  husband  was  inadmissible  to 
prove  non-access  to  his  wife,  as  the  proceedings  were  not 
"  proceedings  instituted  in  consequence  of  adultery  "  within 
the  meaning  of  the  3rd  section  of  the  Act.  In  Ee  Hideoufs 
Trusts  (»),  which  was  a  petition  for  the  payment  out  of  a  fund 
in  court  to  a  father  and  five  children,  the  evidence  of  the 
father  was  tendered  before  James,  V.-C,  to  prove  non-access 
to  his  wife  so  as  to  bastardize  the  respondent,  a  child  of  hers, 

(e)  Brotcn  v.  Broum,  L.  R.,  3  P.  &  D.  198.       (^)  Allen  v.  Allcn^  (1894)  P.  248. 
(/)  Sebblethwaitey.Sebbkthwaite^Jj.'R,,      (h)  4  0.  P.  D.  343. 
2  P.  &  D.  29.  (t)  L.  B.,  10  Eq.  41. 
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on  the  grotmd  that  the  proceedings  were  "  instituted  in  eon- 
sequence  of  adultery  "  within  the  meaning  of  the  Act.  The 
Yice-Chancellor  said  that  he  must  have  other  evidence.  But 
it  is  not  clear  from  the  Beports  whether  he  intended  to  exclude 
the  evidence  of  the  father  or  not.  Hall,  Y.-C,  in  the  similar 
case  of  lie  YearwoocCa  Trusts  (k),  considered  that  the  Vice- 
Ghancellor  intended  not  to  exclude  the  evidence,  and  there- 
fore he  (Hall,  V.-C.)  admitted  the  evidence  of  the  father  in 
the  case  before  him.  The  judges  of  the  Common  Pleas 
Division,  however,  were  of  opinion  that  James,  V.-C,  in- 
tended to  exclude  the  evidence,  and  that  the  case  of  Be 
Rideoufs  Trusts  wajs  therefore  in  favour  of  the  decision  which 
thej  came  to,  and  that  the  decision  in  Re  YearwoocCs  Trusts 
was  founded  upon  a  mistaien  view  of  Re  Rideoufs  Trusts, 
In  Re  Walker  (/),  which  was  an  application  by  an  infant  for 
maintenance,  resisted  on  the  ground  that  the  infant  was  ille- 
gitimate, Kay,  J.,  and  in  Burnahy  v.  Baillie  (w),  which  was  an 
action  by  a  husband  who  had  been  divorced  from  his  wife, 
for  a  declaration  that  there  was  no  legitimate  child  of  the 
marriage.  North,  J.,  followed  The  Ouardiam  of  Nottingham  v. 
Tomkinson;  the  ratio  decidendi  in  both  the  last-cited  cases 
being  that  the  proceedings  were  not  "instituted  in  conse- 
quence of  adultery ''  within  the  meaning  of  the  Act  of  1869. 
Any  discussion  as  to  the  testimony  of  interested  witnesses 
cannot  be  more  appropriately  closed  than  by  quoting  the 
remarks  of  Lord  Justice  James  when  Vice-Chancellor  (w)  : — 
"  It  has  been  pressed  on  me  that  I  cannot  decide  against  the 
positive  oath  of  the  respondent  without  convicting  him  of 
wilful  and  corrupt  perjury.  I  have  had  occasion  more  than 
once  to  say  that  this  is  not  a  criminal  court,  that  I  am  trying 
no  one  for  any  crime.  I  am  here  bound  by  my  own  judicial 
oath  to  well  and  truly  try  the  issue  joined  between  the  parties, 

ik\  5  Ch.  D.  545.  (/)  34  W.  R.  95.  (w)  42  Ch.  Diy.  282. 

^  '  («)  nke  V.  Nicholas,  17  W.  R.  845. 

d2 
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and  a  trae  verdict  give  acoording  to  the  evidence,  that  is  to 
say,  according  as  I,  weighing  all  the  evidence,  by  all  the 
lights  I  can  get,  and  as  best  I  may,  find  the  testimony 
credible  or  incredible,  trustworthy  or  the  reverse.  The  law 
which  admitted  the  testimony  of  the  parties  and  of  interested 
persons  was  passed  in  full  reliance  on  the  judges  and  on  juries 
that  they  would  carefully  scrutinize  such  testimony  and  give 
it  such  weight  as  it  deserved,  and  no  more,  or  no  weight 
at  aU." 

Sect.  4.  As  to  the  Competency/  of  Parties  to  Criminal 

Proceedings, 

It  has  long  been  held  that  a  prosecutor,  in  a  criminal 
proceeding,  is  a  competent  witness  against  a  prisoner ;  and, 
although  there  were  formerly  exceptions  to  the  rule,  they 
have  all  been  removed  by  Lord  Denman's  Act  and  other 
statutes  (o). 

Lord  Denman's  Act(^),  by  rendering  all  persons  com- 
petent as  witnesses  notwithstanding  they  may  have  an  interest 
in  the  matter  in  question,  or  the  event  of  the  trial,  removed 
all  doubt  as  to  the  admissibility  of  informers  and  accomplices 
as  witnesses.  All  such  persons  are  competent  witnesses ;  but 
the  objections  to  their  credibility  remain  as  before  {q). 

At  Common  Law,  a  defendant  in  a  criminal  charge,  so  far 
from  being  bound  or  competent  to  give  evidence  against 
himself,  was  never  bound  even  to  answer  the  questions  put  to 
him  upon  his  examination  before  a  magistrate.  The  3rd 
section  of  the  Evidence  Amendment  Act,  1851,  confirms  this 
state  of  the  law ;  and  enacts  that — 

"  Nothing  herein  contained  shall  render  any  person  who  in 
any  criminal  proceeding  is  charged  with  the  commission  of 
any  indictable  offence,  or  any  offence  punishable  on  summary 
conviction,  competent  or  compellable  to  give  evidence  for  or 

(o)  n.  ▼.  Boston,  4  East,  581.        (p)  6  &  7  Vict.  o.  85.        (q)  Vide,  p.  48. 
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against  himself  or  herself ;  or  shall  render  any  person  oom- 
pellable  to  answer  any  question  tending  to  oriminate  himself 
or  herself ;  or  shall  in  any  criminal  proceeding  render  any 
husband  competent  or  compellable  to  give  evidence  for  or 
against  his  wife,  or  any  wife  competent  or  compellable  to  give 
evidence  for  or  against  her  husband." 

These  provisions  must  be  understood  with  some  limitations. 
It  will  be  observed  that  they  are,  that — "Nothing  herein 
contained  shall  render  any  person  who  in  any  criminal  pro- 
ceeding is  charged,  &c competent  or  compellable  to 

give  evidence /or  or  against  himself." 

It  might  perhaps  have  been  inferred  from  this  clause  that 
a  defendant  in  a  criminal  proceeding  cannot,  in  any  case,  be 
convicted  on  his  own  evidence.  But  this  is  not  the  con- 
struction which  has  been  put  on  this  part  of  the  Act,  although 
it  might  perhaps  be  contended  that,  according  to  the  letter, 
the  Common  Law  principle  that  no  man  is  bound  to  criminate 
or  betray  himself  {nemo  tenetur  seipsum  prodere)  is  enlarged 
to  the  extent  of  an  absolute  and  universal  prohibition. 
Prisoners  are,  however,  daily  not  merely  suffered  to  plead 
guilty,  and  so  become  convicted  in  the  eye  of  the  law  on  their 
own  evidence,  but  their  statements  before  jnagistrates,  after 
the  statutory  caution  of  the  11  &  12  Vict.  c.  42,  s.  18,  and 
their  subsequent  confessions,  are  always  received  as  evidence 
on  which  alone  a  jury  may  convict. 

Legislative  inroads  have  been  from  time  to  time  made  on 
the  principles  embodied  in  sect.  3  of  the  Evidence  Act  of  185 1. 
By  a  great  number  of  the  statutes  creating  offences  passed 
since  its  date  the  persons  charged  with  such  offences,  and 
their  husbands  and  wives,  have  been  made  competent  wit- 
nesses, e.g.^  by  the  Conspiracy  and  Protection  of  Property 
Act,  1875  (r),  s.  11.  By  the  Merchant  Shipping  Act,  1894  (s), 
s.  457,  a  person  charged  under  that  section  may,  in  respect  of 

(r)  38  &  39  Vict.  o.  86.  (*)  67  &  58  Viot.  o.  60. 
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proving  certain  matters  therein  specified  to  establish  his  inno- 
cence, "give  evidence  in  the  same  manner  as  any  other  witness." 
By  the  Licensing  Act,  1872  (^),  s.  61,  it  is  provided  that  in 
all  cases  of  summary  proceedings  under  the  Act  the  defendant 
and  his  wife  shall  be  competent  to  give  evidence.    By  the 
40  &  41  Vict.  c.  14,  s.  1,  it  is  enacted  as  follows : — "  On  the 
trial  of  any  indictment  or  other  proceeding  for  the  non- 
repair of  any  public  highway  or  bridge,  or  for  a  nuisance  to 
any  public  highway,  river,  or  bridge,  and  of  any  other 
indictment  or  proceeding  instituted  for  the  purpose  of  trying 
or  enforcing  a  civil  right  only,  every  defendant  to  such 
indictment  or  proceeding,  and  the  wife  or  husband  of  any 
such  defendant,  shall  be  admissible  and  compellable  wit- 
nesses."   Also,  by  the  libel  Law  Amendment  Act,  1888  («*), 
persons  charged  criminally  with  libel,  as  well  as  their  hus- 
bands or  wives,  are  competent,  but  not  compellable,  witnesses ; 
and  similar  provision  is  made  by  the  Criminal  Law  Amend- 
ment Act,  1885,  with  regard  to  prosecutions  for  offences 
under  that  Act  {x). 

A  complete  list  of  the  enactments  containing  provisions  of 
this  kind  will  be  found  in  the  Appendix  (y). 

Several  attempts  have  been  of  late  years  made  to  get  that 
which  is  now  in  effect  the  exception  converted  into  the 
general  rule.  A  Bill  for  this  purpose,  brought  in  by  the 
Government  in  the  present  year,  1897,  passed  through  all 
stages  in  the  House  of  Lords,  and  was  read  a  second  time  in 
the  House  of  Commons,  but  was  then  vdthdrawn.  The  Bill 
proposed  to  make,  in  all  criminal  cases,  the  person  charged 
competent  to  give  evidence,  but  not  compellable,  and  the 
husband  or  wife  of  a  person  charged  both  competent  and 
compellable  except  as  to  communications  during  marriage. 
There  is  a  conflict  of  opinion  among  those  who  ought  to  be 
well  calculated  to  form  an  opinion  on  this  subject,  as  to 

(0  35  k  36  Viot.  o.  94.  ix]  48  &  49  Yiot.  o.  69,  s.  4. 

(u)  61  &  62  Vict.  0.  64,  s.  9.  (y)  See  Appendix. 
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whether  the  proyisions  of  the  Bill  were  srioh  as  ought,  in  the 
interests  of  justice  and  public  policy,  to  become  law.  Be  this 
as  it  maj,  the  present  state  of  the  law  on  this  poiat  is 
anomalous.  Either  it  is  right  or  wrong  to  allow  a  person 
charged  with  an  offence  to  give  evidence  on  his  or  her  own 
behalf,  and  to  make  his  or  her  wife  or  husband  a  competent 
witness  also.  If  it  is  right,  then  it  should  be  made  the 
general  rule ;  if  it  is  wrong,  then  all  statutes  which  allow  it 
ought  pro  tanto  to  be  repealed.  Obviously,  too,  different  con- 
siderations apply  to  making  a  person  charged  competent  to 
give  evidence,  and  to  making  his  or  her  wife  or  husband 
competent  so  to  do.  Whether  the  former  be  desirable  or 
not,  the  latter  certainly  is,  subject  to  proper  limitations,  one 
of  which  should  be  that  she  or  he,  though  competent,  should 
not  be  compellable. 

A  defendant  in  a  criminal  proceeding  who  gives  evidence 
can  be  cross-examined  like  any  other  witness  (a).  And  when 
the  defendant  in  a  criminal  proceeding,  who  is  competent  but 
not  compellable  to  give  evidence,  refrains  from  giving  evidence, 
the  presiding  judge  or  magistrate  may  legitimately  comment 
upon  his  not  tendering  himself  as  a  witness,  although  there 
may  be  cases  in  which  it  would  not  be  expedient  or  calculated 
to  further  the  ends  of  justice  so  to  do  (a). 

What  is  a  criminal  proceeding,  and  what  is  a  civil 
proceeding?  This  question  arose  in  TJt^  Attorney-General 
V.  Radloff{h\  which  was  an  information  for  penalties  under 
the  Smuggling  Act,  8  &  9  Vict.  c.  87;  the  defendant 
offered  himself  as  a  witness,  and  the  court  was  divided  as  to 
his  competency.  It  was  held  by  Pollock,  C.  B.,  and  Parke,  B., 
that  he  was  not  a  competent  witness,  because  it  was  a  criminal 
proceeding  punishable  on  summary  conviction ;  but  Piatt,  B., 
and  Martin,  B.,  held  it  to  be  not  of  a  criminal  nature,  and 

iz)  R,  Y.  Gawthropy  69  J.  P.  377.  {b)  10  Ex.  84. 

(a)  Kopt  V.  ne  Queen,  (1894)  A.  0.  663. 
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that  the  defendant  was  a  competent  witness.  The  view  of 
Piatt,  B.,  appears  to  contain  the  true  solution  of  all  such 
difficulties : — "  What  is  a  civil  proceeding  as  contradistin- 
guished from  a  criminal  proceeding  ?  It  strikes  me  that  the 
true  test  is  to  see  if  the  subject-matter  be  of  a  personal 
character ;  that  is,  if  the  proceeding  relates  to  goods  or  pro- 
perty which  it  is  sought  to  recover  by  legal  proceedings,  that 
is  a  civil  proceeding ;  but  if  it  is  one  which  may  at  once 
afPect  the  defendant  personally,  by  the  imprisonment  of  his 
body  in  the  event  of  a  verdict  of  guilty  being  pronounced 
against  him  as  a  public  offender,  that  is  what  I  consider  a 
criminal  proceeding.  .  .  .  Now,  although  informations 
of  this  kind  by  the  Attorney- General  may  by  some  be  con- 
sidered criminal  proceedings,  I  rather  deem  them  in  the 
nature  of  civil  proceedings,  and  like  the  old  actions  to  recover 
penalties  under  the  Game  Laws,  which  we  all  remember  were 
civil  proceedings.  .  .  .  Here  the  object  is  to  recover 
money — to  recover  that  which,  by  the  law,  is  made  a  debt." 
The  Crown  Suits  Act,  1865  (c),  s.  34,  has  removed  all  doubt 
as  to  proceedings  on  the  revenue  side  of  the  Court  of 
Exchequer  by  making  the  14  &  15  Yict.  c.  99,  ss.  2,  3,  and 
the  16  &  17  Vict.  c.  83,  applicable  to  such  proceedings, 
which,  for  the  purposes  of  these  enactments,  are  not  to  be 
deemed  criminal  proceedings.  Similar  doubts  were  raised  in 
bastardy  cases  as  to  the  competency  of  the  putative  father  to 
be  sworn  as  a  witness  on  his  own  behalf ;  but  Erie,  J.,  held 
him  to  be  competent,  on  the  ground  that  the  proceedings  on 
an  affiliation  order  are  of  a  civil,  and  not  of  a  criminal, 
nature  (d).  This  view  is  confirmed  by  the  language  of  Lord 
Campbell  in  another  case  {e)y  in  which  the  proceedings 
against  the  defendant  were  for  a  breach  of  the  Game  Laws, 
viz.,  for  using  snares  for  game  without  having  a  certificate. 
The  inclination  of  the  court  in  this  case  was,  to  hold  all 

(e)  28  &  29  Viot.  o.  104.  (rf)  Ex  parte  Crowley,  24  L.  T.  244. 

(e)  Cattellv.  Ireton,  E.  B.  &  E.  91. 
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prooeedings  to  be  of  a  criminal  nature  when  the  judgment 
assumes  the  form  of  a  fine,  which  may  be  enforced  by  im- 
prisonment. The  test,  according  to  Lord  Campbell,  in  such 
cases  seems  to  be  to  consider  whether  it  is  sought  to  recover  a 
simi  of  money  in  the  nature  of  a  debt  from  a  person,  as  in 
bastardy  cases  ;  or  to  inflict  punishment  of  an  exemplary  and 
public  nature.  In  the  former  case  the  defendant  is>competent; 
in  the  latter  he  is  incompetent,  as  a  witness. 

The  same  view  has  been  taken  by  the  Irish  Court  of 
Criminal  Appeal ;  for  where  a  man  had  been  charged  before 
magistrates  with  keeping  a  dog  six  months  old  without  a 
licence,  and  had  been  called  as  a  witness,  and  had  sworn 
falsely  as  to  the  dog's  age,  the  court  quashed  the  conviction 
for  perjury  on  the  ground  that  he  was  not  a  competent 
witness,  since  as  the  statute  under  which  he  had  been  sum- 
moned imposed  a  maximum,  and  not  a  specific,  fine  the 
offence  was  against  the  public,  and  the  proceeding  a  criminal 
one  (/).  In  a  suit  under  the  Church  Discipline  Act  (g) 
against  a  clergyman  for  immorality,  Sir  R.  Phillimore  held 
that  the  defendant  was  both  competent  and  compellable  to 
give  evidence,  the  Ordinary,  and  not  the  Crown,  being  the 
prosecutor  (A). 

Sect.  5.    As  to  tJie  Competency  of  Husbands  and  Wives  as 

Witnesses  for  or  against  each  other. 

Previously  to  the  Evidence  Further  Amendment  Act, 
1853  (f),  husbands  and  wives  were  not  competent  to  give 
evidence  for  or  against  each  other  in  civil  proceedings  {k). 
But  that  Act  rendered  husbands  and  wives  competent  and 
compellable,  in  all  civil  cases,  to  give  evidence  '^  on  behalf  of 
any  or  either  of  the  parties  to  the  said  suit,  action,  or  pro- 
ceediug."     But  neither  husband  nor  wife  is  compellable  to 

(/)  R,  V.  Sullivan,  Ir.  R.,  8  C.  L.  404.  (^)  3  &  4  Vict.  c.  86. 

{h)  Bishop  of  Norwich  v.  Pearte,  L.  K.,  2  A.  &  E.  281. 

(0  16  k  17  Viot.  0.  83. 

(A)  Barbat  v.  AlUn,  7  Ex.  609 ;  Staphton  v.  Crofts,  18  Q.  B.  367. 


42  LAW  OF  EVIDENCE. 

disclose  any  communication  whatsoever  made  to  him  or  her  by 
the  other  during  marriage  (/).  These  provisions  were,  by  the 
Act,  not  to  apply  in  criminal  cases,  or  in  proceedings  insti- 
tuted in  consequence  of  adultery ;  but  now,  as  stated  above, 
the  Evidence  Further  Amendment  Act,  1869,  has  made  the 
husbands  and  wives  of  parties  to  proceedings  instituted  in 
consequence  of  adultery  competent  witnesses  (m). 

In  criminal  oases  the  general  rule  is  that  husbands  and 
wives  are  not  competent  to  give  evidence  for  or  against  each 
other  («),  and  this  rule  prevents  such  witnesses  from  being 
examined  either  as  to  circumstances  that  happened  before 
marriage,  or  as  to  the  fact  of  marriage.  Nor  can  a  wife  or 
husband  be  a  witness  for  or  against  any  person  who  is 
indicted  jointly  with  the  husband  or  wife  (o) ;  nor,  on  an 
indictment  for  a  conspiracy,  can  the  wife  of  one  of  the  con- 
spirators give  evidence  in  favour  of  the  others ;  because  their 
acquittal  must  enure  to  the  benefit  of  the  husband  (p).  This 
rule  was  preserved  by  the  3rd  section  of  the  14  &  15  Vict. 
0.  99,  which  provides  that  nothing  contained  in  that  Act 
« shall,  on  any  criminal  proceeding,  render  any  husband 
competent  or  compellable  to  give  evidence  for  or  against  his 
wife,  or  any  wife  competent  or  compellable  to  give  evidence 
for  or  against  her  husband."  It  was  also  preserved  by  the 
Evidence  Amendment  Act,  1853  (16  &  17  Vict.  c.  83), 
which  provides  that  "  nothing  herein  shall  render  any  hus- 
band competent  or  compellable  to  give  evidence  for  or  against 
his  wife,  or  any  wife  competent  or  compellable  to  give  evidence 
for  or  against  her  husband,  in  any  criminal  proceeding  or  in 
any  proceeding  instituted  in  consequence  of  adultery."  But, 
as  appears  £rom  what  has  been  said  in  connection  with  the 
competency  of  persons  charged  in  criminal  cases,  legislative 

(I)  After  the  death  of  either  husband  or  wife  the  privilege  enures  for  the 
benefit  of  the  surnvor :  see  0^  Connor  v.  Marjoribafiks,  4  M.  &  Gr.  435. 
(m)  Vide  supra,  p.  32.  (o)  i2.  v.  Thompson,  1  0.  C.  R.  377. 

(n)  Go.  Litt.  6  b.  {p)  S.  T.  Zoekety  5  Esp.  107. 
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inroads  have  also  been  made  on  this  rule ;  and  under  various 
statutes  the  husband  or  wife  of  a  person  charged  with  an 
offenoe  is  a  competent  and  in  some  oases  a  compellable 
witness  (^). 

In  high  treason  it  has  been  doubted  whether  a  wife  maj  not 
be  made  a  witness  against  her  husband  (r).  In  all  cases  where 
the  husband  is  charged  with  a  personal  injury  to  the  wife,  or 
the  wife  with  a  personal  injury  to  her  husband,  the  injured 
party  is  a  competent  witness  against  the  other  («).  The  dying 
declarations  of  a  wife  who  has  been  murdered  by  her  husband, 
if  not  otherwise  inadmissible,  are  evidence  against  him  (t). 

It  must  be  observed  that  the  12th  section  of  the  Married 
"Women's  Property  Act,  1882  (w),  provides  that  "every 
woman,  whether  married  before  or  after  this  Act,  shall  have 
in  her  own  name  against  all  persons  whomsoever,  including 
her  husband,  the  same  civU  remedies  and  also  (subject  as 
regards  her  husband  to  the  proviso  hereinafter  contained)  the 
same  remedies  and  redress  by  way  of  criminal  proceedings 
for  the  protection  and  security  of  her  own  separate  property 

as  if  such  property  belonged  to  her  as  a  feme  sole In 

any  proceeding  under  this  section  a  husband  or  wife  shall  be 
competent  to  give  evidence  against  each  other,  any  statute 
or  rule  of  law  to  the  contrary  notwithstanding."  The  16th 
section  of  the  same  Act  provides  that  "  a  wife  doing  any  act 
with  respect  to  any  property  of  her  husband  which,  if  done 
by  the  husband  with  respect  to  the  property  of  the  wife, 
would  make  the  husband  liable  to  criminal  proceedings  by 
the  wife  imder  this  Act,  shall  in  like  manner  be  liable  to 
criminal  proceedings  by  her  husband."  It  was  held  by  the 
Court  for  Crown  Cases  Reserved  {x)  that  a  husband  could 
not  give  evidence  against  his  wife  in  proceedings  under  the 

{q)  See  p.  37.  (0  -»•  ▼•  *^ohn,  1  East,  P.  0.  367. 

(r)  It.  V.  Griffps,  T.  Haym.  2.  {u)  45  &  46  Vict.  o.  76. 

{»)  B.  V.  Audley,  1  How.  St.  Tr.  393 ;  B.  v.  Ai/ze,  1  Str.  636. 

(x)  B,  ▼.  JBHUleUm,  12  Q.  B.  D.  266. 
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latter  section,  whereupon  the  Married  Women's  Property 
Act,  1884  {y)y  was  passed,  which  recites  as  follows : — 
*'  Whereas  hy  sect.  16  of  the  Married  Women's  Property 
Act,  1882,  a  wife  is  under  the  circumstances  therein  men- 
tioned declared  to  be  liable  to  criminal  proceedings  by  her 
husband,  and  a  doubt  has  arisen  as  to  whether  the  husband 
is  admissible  as  a  witness  against  his  wife  in  such  criminal 
proceedings,  while  sect.  12  of  the  same  Act  declares  that  in 
any  proceeding  under  that  section  a  husband  or  wife  shall 
be  competent  to  give  evidence  against  each  other,  and  it  is 
desirable  that  the  said  doubt  should  be  removed  and  the  said 
Act  otherwise  amended."  The  statute  then  enacts  that  '^  In 
any  such  criminal  proceeding  against  a  husband  or  a  wife  as 
is  authorized  by  the  Married  Women's  Property  Act,  1882, 
the  husband  and  wife  respectively  shall  be  competent  and 
admissible  witnesses,  and,  except  when  defendant,  compellable 
to  give  evidence." 

In  an  action  against  a  husband  for  necessaries  supplied  to 
his  wife  when  living  apart  from  her,  the  defence  being  the 
wife's  adultery,  she  is  admissible  to  prove  the  adultery  (a) ; 
though  such  evidence  would  be,  of  course,  open  to  suspicion. 

Sect.  6.  Matters  not  proveabk  hy  a  single  Witness, 

As  a  general  rule,  the  testimony  of  a  single  witness,  or 
any  documentary  evidence,  however  slight,  provided  it  be 
admissible,  is  sufficient  evidence  to  establish  any  fact,  but 
it  does  not  follow  that  it  is  satisfactory  evidence  for  that 
purpose. 

Sufficient  evidence,  it  may  be  observed,  is  the  minimum 
which  will  satisfy  the  requirements  of  the  law;  satisfiEU^tory 
evidence  is  that  which  satisfies  or  convinces  the  court  on 
any  given  point. 

(y)  47  &  48  Vict.  c.  14.  (z)  Coop9r  v.  Xfoyrf,  6  C.  B.,  N.  8.  619. 
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It  should  be  observed,  that  where  an  Act  of  Parliament 
enacts  what  shall  be  '^  sufficient''  evidence  of  anj  fact,  the 
question  arises  whether  sufficient  meajiB  prtmd  facie  or  con- 
clusive evidence.  This  was  discussed  by  Jessel,  M.  E.,  in 
Ystalyfera  Iron  Company  v.  Neath  and  Brecon  Railway  Com' 
pany  (a).  He  expressed  an  opinion  that  no  general  rule 
could  be  laid  down,  but  held  that  in  the  statutory  enactment 
affecting  that  case  (the  16th  and  17th  sections  of  the  Lands 
Glauses  Act),  sufficient  means  conclusive  evidence,  except  in 
the  event  of  fraud  being  proved. 

By  the  general  rule,  stated  at  the  heading  of  this  section, 
a  jury  are  quite  justified  if  they  think  proper  in  finding  a 
yerdict  on  the  uncorroborated  statements  of  a  single  witness, 
as  that  would  be  sufficient  evidence.  But  where  there  is  but 
one  witness,  if  he  gives  his  testimony  in  an  unsatisfactory 
way,  or,  d/ortioriy  if  he  is  manifestly  unworthy  of  credit,  his 
evidence  will  not  satisfy  the  jury,  and  they  will  not  foimd  a 
yerdict  upon  it  (b).  Even  where  the  only  evidence  consists 
of  the  directly  opposite  statements  of  adverse  witnesses  the 
jury  may  believe  which  they  like  {c).  So  also  where  any 
question  of  fact  depends  on  the  testimony  of  a  single  witness, 
and  any  inconsistency  is  apparent  between  such  testimony 
and  the  previous  conduct  of  the  witness,  the  court  should  look 
at  the  acts  done  by  him  at  the  time  rather  than  to  his  state- 
ments when  called  as  a  witness  (d). 

Exceptions  to  the  above-mentioned  general  rule: — First. 
In  charges  of  treason  no  person  can  be  convicted  but  upon 
the  oaths  and  testimony  of  two  lawful  witnesses,  either  both 
to  the  same  overt  act  or  one  to  one,  and  the  other  to  another, 
overt  act  of  the  same  treason,  unless  the  accused  shall 
willingly  and  without  violence  in  open  court  confess  the 
same ;  and  if  two  or  more  distinct  treasons  of  divers  heads 

(«)  L.  R.,  17  Eq.  150.         (*)  Vide  supra,  p.  3.  (c)  Vide  sapra,  p.  3. 

(d)  Per  Lord  Hatherley,  in  Barr*8  Trusts,  4  K.  &  J.  236. 
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or  kinds  shall  be  alleged  in  one  indictment,  one  witness  pro- 
duced to  prove  one  of  these  treasons,  and  another  another, 
shall  not  be  deemed  to  be  two  witnesses  to  the  same 
treason  (e).  Secondly.  In  order  to  convict  a  defendant  of 
perjury  it  is  necessary  that  there  should  be  something  more 
than  the  evidence  of  one  witness  to  prove  the  falsehood; 
"  for  this  reason,  that  if  there  be  the  oath  of  one  person  only 
against  that  of  the  defendant,  it  may  be  considered  doubtful 
which  of  the  two  is  true ;  but  it  is  never  necessary  that  there 
should  be  two  independent  witnesses  to  contradict  the  defen- 
dant on  any  one  particular  point,  and  it  is  sufficient  that 
there  should  be  two  pieces  of  evidence,  proved  by  separate 
witnesses,  in  direct  contradiction  to  the  statement  of  the 
accused  on  which  the  perjury  is  alleged"  (/).  It  was 
formerly  considered  that  to  prove  a  charge  of  perjury  there 
must  be  at  least  two  witnesses,  but  it  is  now  deemed  sufficient 
if  there  is  some  other  evidence  strongly  corroborating  a  single 
witness.  Thus,  a  letter  written  by  the  defendant  contradicting 
his  statement  upon  oath  has  been  held  to  render  it  unnecessary 
to  call  a  second  witness  {g).  The  prosecution  must  turn  the 
scale  by  corroborating  the  witness,  but  the  degree  of  corrobo- 
ration which  is  necessary  is  not  definable  {h).  Thirdly.  In 
cases  of  bastardy  an  affiliation  order  on  a  putative  father 
cannot,  under  35  &  36  Vict.  c.  66,  be  made  unless  the  evi- 
dence of  the  mother  is  corroborated  by  other  evidence  in 
some  material  particular.  Evidence  of  acts  of  familiarity 
between  the  mother  and  the  defendant,  although  before  the 
time  when  the  child  would  have  been  begotten,  are  coirobora- 
tive  evidence  within  the  meaning  of  the  statute,  although  of 
course  the  weight  to  be  attached  thereto  is  a  matter  for  the 
court  (/).  Fourthly.   The  evidence  of  a  plaintiff  in  an  action 

(e)  7  WiU.  3,  c.  3,  88.  2,  4.  (•)  CoU  v.  Manning,  2  Q.  B.  D.  611. 

(/)  Per  Wightman,  J.,  R,  v.  Hook,  D.  &  B.  607. 
(^)  Per  Lord  Denman,  S.  y.  May  hew ,  6  Car.  &  P.  315. 
{h)  Per  Erie,  C.  J.,  It,  v.  Shaw,  L.  &  C.  590. 
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for  breach  of  promise  of  marriage  does  not  entitle  him  or  her 
to  a  yerdict  unless  corroborated  by  some  other  material  evi- 
dence in  support  of  such  promise  {k).  The  conduct  and 
letters  of  the  defendant  may  afford  the  necessary  corroboratiye 
evidence.  It  may  also  be  observed  that  the  corroborative 
evidence  must  be  in  support  of  the  promise,  and  it  will  not 
be  sufficient  to  corroborate  the  testimony  of  the  plaintiff  on 
other  points,  if  it  is  xmcorroborated  in  respect  to  the  alleged 
promise :  but  the  corroborative  evidence  need  not  be  such  as 
would  alone  establish  the  promise  (/).  It  has  been  held,  that 
the  corroborative  evidence  may  relate  to  matters  anterior  to 
the  date  of  the  alleged  promise  (m).  The  fact  of  the  defen- 
dant in  the  action  not  answering  letters  written  by  the 
plaintiff,  in  which  she  stated  he  had  promised  to  marry  her, 
is  not  corroborative  evidence  (w).  Fifthly.  In  divorce  cases  a 
decree  will  not  be  pronounced  upon  the  uncorroborated  evi- 
dence of  a  woman  of  loose  character  (p).  Sixthly.  The  courts 
do  not  generally  consider  a  claim  against  the  estate  of  a 
deceased  person  established  by  the  uncorroborated  testimony 
of  the  claimant ;  but  this  is  a  rule  of  practice,  not  a  rule  of 
law  (p),  and  if  a  jury  were  to  find  a  claim  against  the  estate 
of  a  deceased  person  established  by  the  uncorroborated  evi- 
dence of  the  claimant,  the  verdict  would  probably  not  be 
interfered  with  {q).  Of  this  evidence  it  has  been  remarked  (r) : 
"  even  if  legally  admissible  for  any  purpose  the  interests  of 
mankind  imperatively  require  that  unless  corroborated  it 
should  be  wholly  disregarded.  Nobody  would  be  safe  in 
respect  of  his  pecuniary  transactions  if  legal  documents  found 


(k)  32  &  33  Vict.  o.  68,  b.  2.  (0  Betsela  v.  Stem,  2  C.  P.  D.  265. 

(m)   Wilcox  V.  Gotfreyy  26  L.  T.,  N.  S.  328,  481. 
(»)   Wiedeman  v.  Walpole,  (1891}  2  Q.  B.  634. 
io)  Ginger  v.  Ginger,  L.  R.,  1  P.  &  D.  37. 
\p)  See  Beckett  v.  RamadaU,  31  Ch.  Div.  p.  183. 
{q)  Per  Jeasel,  M.  R.,  Finch  v.  Finch,  23  Ch.  D.  271.    See  also 

Beckett  t.  Banudale,  31  Ch.  D.  177. 
(r)  Per  James,  L.  J.,  Eill  v.  Wilton^  8  Ch.  D.  900. 
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in  his  possession  at  the  time  of  his  death,  and  endeavoured  to 
be  enforced  by  his  executors,  could  be  set  aside,  or  varied,  or 
altered,  by  the  parol  evidence  of  the  person  who  had  bound 
himself."  But  in  one  case,  a  release  to  a  trustee  was  set 
aside  after  the  death  of  the  trustee,  on  the  evidence  of  the 
plaintifE  corroborated  by  the  tenor  of  the  deed  («).  A 
donatio  mortis  causd  has  been  considered  established  by  the 
uncorroborated  evidence  of  the  donee  (t)  :  it  should  however 
be  observed  that  the  donee  was  not  cross-examined  in  this 
case.  Seventhly.  An  unwritten  retainer,  if  denied  on  oath 
by  the  client,  is  not  proved  by  the  uncorroborated  oath  of  the 
solicitor  (u).  Eighthly.  Although  the  evidence  of  children 
of  tender  years,  not  upon  oath,  is  admissible  under  the 
Criminal  Law  Amendment  Act,  1885,  s.  4,  and  also  under 
the  Prevention  of  Cruelty  to  Children  Act,  1894,  s.  15,  such 
evidence  is  not  sufficient  for  a  conviction  without  corrobora- 
tion (a?). 

Ninthly,  there  is  the  well-known  rule  that — 

A  prisoner  ought  not  to  be  convicted  upon  the 
evidence  of  any  number  of  accomplices,  if 
unconfirmed  or  uncorroborated  by  other  testi- 
mony (y). 

The  reasonableness  of  this  rule  is  obvious  from  the  sus- 
piciousness which  is  inseparable  from  this  kind  of  evidence. 
The  legislature  has  held  that  this  quality  is  not  sufficient  of 
itself  to  justify  the  exclusion  of  such  evidence  from  a  jury ; 
or  the  laying  down  of  any  principle  by  which  it  shall  be 
denied  all  the  elements  of  credibility.  It  may  be  tendered 
from  motives  of  conscientious  penitence;  but  ordinary 
experience,  and  knowledge  of  human  nature,  must  convince 
every  one  that  it  is  still  more  likely  to  be  tendered  from 


(«}  Oandff  v.  Maeautay^  31  Qi.  T>\y.  1.  (.r)  See  ante,  p.  26. 

(.vj  -B.  ▼.  Noak€9,  6  0.  &  P.  236. 
~    ~    45. 


(0  Farmer  v.  Smith,  68  L.  T.,  N.  8.  12.     (y)  J?. 

(II)  Bird  V.  Sarrit,  29  W.  B. 
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motives  of  interested  treachery  or  revenge;  and  in  every 
such  case  the  amount  of  credibility  sinks  to  a  minimum. 
When  the  purity  and  solemnity  of  an  oath  have  been 
tarnished  by  the  mere  contingency  of  such  influences,  they 
cannot  be  restored  to  their  primal  sanctity  by  any  quantity 
of  direct  personal  asseveration.  Such  evidence  must  always 
come  before  a  jury  exposed  to  and  attenuated  by  irresistible 
sentiments  of  distrust. 

Extent  of  corroboration.  It  is  therefore  held  that  the  evi- 
dence of  accomplices  ought  not  merely  to  be  corroborated, 
and  that  in  the  absence  of  corroboration  a  prisoner  ought  to 
be  acquitted,  but  that  the  corroboration  of  an  accomplice's 
evidence  ought  to  go  to  the  identity  of  the  prisoner :  t.^.,  it 
should  satisfy  a  jury  that  the  prisoner  is  the  person  who 
conmiitted  the  crime  with  which  he  is  charged  by  the  accom- 
plice. This  doctrine  is  illustrated  by  the  case  of  jB.  v. 
Foster  (a),  where  the  prisoner  was  indicted  for  night-poaching ; 
and  the  only  evidence  was  that  of  an  accomplice  who  swore 
to  the  fact  of  the  prisoner  being  one  of  a  party;  and  the  only 
confirmation  of  the  statement  was,  that  on  the  same  evening 
the  witness  and  the  prisoner  had  been  seen  drinking  together 
at  a  public-house  which  was  within  one  hundred  and  fifty 
yards  of  the  prisoner's  house,  and  four  miles  from  the  pre- 
serve. It  was  also  proved  that  the  prisoner  frequented  the 
house,  and  that  he  and  the  accomplice  left  the  house  together 
when  the  house  was  closed.  Upon  the  opening  of  the  case 
Lord  Abinger  said  : — "  I  am  clearly  and  decidedly  of  opinion, 
and  always  have  been,  that  there  must  be  a  corroboration  as 
to  the  particular  prisoner."  ....  And  in  summing  up  the 
same  learned  judge  said  : — '^  I  am  strongly  inclined  to  think 
that  you  wiU  not  consider  the  corroboration  in  this  case 
suflScient.     No  one  can  hear  the  case  without  entertaining  a 

(z)  8  C.  &  p.  107. 
P.  B 
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suspioion  of  the  prisoner's  guilt,  but  the  rules  of  law  must  be 
applied  to  all  men  alike.  It  is  a  praotioe,  which  deserves  all 
the  reverence  of  law,  that  judges  have  uniformly  told  juries 
that  they  ought  not  to  pay  any  respect  to  the  testimony  of 
an  accomplice  unless  the  accomplice  is  corroborated  in  some 
material  circumstance.  Now,  in  my  opinion,  the  corrobora- 
tion ought  to  consist  in  some  circumstance  that  affects  the 
identity  of  the  party  accused.  A  man  who  has  been  guilty 
of  a  crime  will  always  be  able  to  relate  the  facts  of  the  case ; 
and  if  the  confirmation  be  only  of  the  truth  of  that  history, 
without  identifying  the  persons,  that  is  really  no  corroborar 
tion  at  aU.  If  a  man  were  to  break  open  a  house  and  put  a 
knife  to  your  throat  and  steal  your  property,  it  would  be  no 
corroboration  that  he  had  stated  all  the  facts  correctly :  that 
he  had  described  how  the  person  did  put  the  knife  to  the 
throat  and  did  steal  the  property :  it  would  not  at  all  tend  to 
show  that  the  person  accused  participated  in  it.  Here  you  find 
that  the  prisoner  and  the  accomplice  are  seen  together  at  the 
public-house.  If  they  were  found  together  under  circum- 
stances that  were  extraordinary,  and  where  the  prisoner  was 
not  likely  to  be  unless  there  were  concert,  it  might  be  some- 
thing.  But  he  lives  within  one  hundred  and  fifty  yards, 
and  there  is  nothing  extraordinary  in  his  being  there :  and 
he  left  when  they  were  shutting  up  the  house.  It  is  perfectly 
natural  that  he  should  have  been  there,  and  have  left  when 
he  did.  The  single  circumstance  is,  that  the  prisoner  was  seen 
in  a  house  which  he  frequents^  tchere  he  may  be  seen  once  or 
twice  a  week:  there  the  case  ends  against  him;  all  the  rest 
depends  on  the  evidence  of  the  accomplice.  The  danger  is  that 
when  a  man  is  fixed,  and  knows  that  his  own  guilt  is  detected, 
he  purchases  impunity  by  falsely  accusing  others.  I  would 
suggest  to  you  that  the  circumstances  are  too  slight  to  justify 
you  in  acting  on  this  evidence."  The  prisoner  was  acquitted. 
Where  several  prisoners  are  indicted  together,  and  the  evi- 
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denoe  of  an  aooomplioe  is  only  corroborated  as  to  some  of 
them,  the  jury  ought  to  aoqnit  the  others  (a). 

The  jury  may  conyict  on  the  imcorrohorated  evidence  of 
an  accomplice  (b) ;  and  it  is  only  a  rule  of  practice,  and 
not  of  law,  for  a  judge  to  tell  a  jury  that  they  ought 
not  to  convict  on  the  uncorroborated  evidence  of  an  accom- 
plice (a).  In  JB.  V.  Jones  (c)^  Lord  EUenborough  said: — 
"No  one  can  seriously  doubt  that  a  conviction  is  strictly 
legal,  though  it  proceed  upon  the  evidence  of  an  accom- 
plice only.  Judges,  in  their  discretion,  will  advise  a  jury 
not  to  believe  an  accomplice,  unless  he  is  confirmed ;  but  if 
he  is  believed,  his  testimony  is  unquestionably  sufficient  to 
establish  the  facts  to  which  he  deposes.  It  is  allowed  that 
he  is  a  competent  witness ;  and  the  consequence  is  inevitable, 
that  if  credit  is  given  to  his  evidence,  it  requires  no  confirma- 
tion from  another  witness."  He  referred  also  to  a  case  where 
four  men  were  convicted  on  the  evidence  of  an  accomplice  who 
was  confirmed  only  as  to  his  evidence  against  three  of  the 
prisoners. 

On  an  indictment  for  receiving  stolen  goods  the  principal 
thief  is  a  competent  witness  {d).  And  where  several  are 
indicted,  the  prosecutor  may,  by  leave  of  the  court,  take  a 
verdict  of  acquittal  as  to  one  or  more,  and  call  them  as  wit- 
nesses against  the  remaining  prisoners  («).  It  appears  also 
that  an  accomplice,  who  is  himself  charged  on  a  separate 
indictment,  is  a  competent  witness  for  a  prisoner  (/) ;  and 
a  prisoner,  who  has  pleaded  guilty,  may  be  called,  before 
sentence,  for  or  against  his  co-defendants  (^).  So  where  the 
evidence  against  one  of  several  prisoners  is  slight,  the  judge 
may  direct  an  acquittal  in  order  to  enable  the  others  to  call 


(a)  jB.  v.  SiuUa,  Dears.  666  ;  of.  In  re  Meumer,  (1894)  2  Q.  B.  416. 

(b)  R.  V.  Bastingt,  7  0.  &  P.  162.  (e)  £.  v.  Otr«i,  9  C.  &  P.  83. 
le)  2  Camp.  133.                                           (/)  2  Hale,  P.  0.  280. 

Jt,  V.  Fatram,  2  East,  P.  C.  782. 

y.  Ge<n'ffef  0.  &  M.  Ill ;  i2.  v.  Sinekt,  I  Den.  84. 

e2 
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him  as  a  witness ;  and  it  seems  that  this  may  be  done  with- 
out taking  a  verdict  against  the  prisoner  who  is  called  as  a 
witness  (A) ;  though  it  would,  as  a  general  rule,  be  judicious, 
where  the  a.coomplice  is  indicted  with  the  prisoner,  to  dispose 
of  the  indictment  by  acquitting  or  convicting  the  prisoner, 
before  he  is  called  as  a  witness,  so  that  the  temptation  to 
strain  the  truth  should  be  as  slight  as  possible  (i).  Although 
the  contrary  was  once  held,  it  has  now  been  decided  by  the 
full  Court  of  Criminal  Appeal  that,  if  prisoners  are  indicted 
and  tried  together,  neither  is  a  competent  witness  for  the 
other  {k). 


1 


h)  Windwr  v.  Eeg.,  7  B.  &  S.  360. 
i)  Per  Blackburn,  J.,  6  B.  &  S.  186. 
(k)  R.  V.  Fayne,  1  C.  C.  R.  349. 
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CHAPTEE  IV. 

THE    RULE    THAT    THE    BEST    EYIBEHCE    MUST    BE 
GIVEN :  PRIHABT  AND  SECOHDABT  EYIDEITCE. 

It  is  an  inflexible  rule  that — 

The  best  evidence  must  be  given. 

This  rule  may  also  be  stated  thus : — 

The  law  requires  that  evidence  which  is  the 
best  attainable  of  its  class. 

Meaning  of  rule.  The  meaning  of  this  rule  is  that  no 
such  evidence  shall  be  brought,  as  ex  natttrd  ret  supposes  still 
greater  evidence  behind  in  the  parties'  own  possession  or 
power  (a).  The  rule  is  founded  on  the  presumption  that  if 
inferior  evidence  is  offered,  when  evidence  of  a  better  and 
more  original  nature  is  attainable,  the  substitution  of  the 
former  for  the  latter  arises  either  from  fraud,  or  from  gross 
negligence,  which  is  tantamount  to  fraud.  Thus,  if  a  copy 
of  a  deed  or  will  be  tendered,  while  the  original  exists  and 
is  producible,  it  is  reasonable  to  assume  that  the  person  who 
might  have  produced  the  original,  but  who  omits  to  produce 
it,  has  some  interested  motive  for  tendering  a  copy  in  its 
place.  Here  the  deed  or  will  itself  is  the  best  and  primary 
evidence  of  its  contents.  The  copy  is  secondary ^  and  however 
indisputably  it  may  be  authenticated,  it  is  inadmissible  in 
evidence  as  long  as  the  original  can  be  produced,  unless  its 
production  is  dispensed  with.  Where  secondary  evidence  of 
a  document  is  admitted  at  any  stage  of  an  action  vnthout 

{a)  Gilbert  on  Evidence)  p.  5. 
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objection  by  the  party  against  whom  it  is  tendered,  it  is  too 
late  for  such  party  to  object  to  it  at  any  later  stage  {b). 

What  is  primary  and  what  is  secondary  evidence  ?  This 
it  is  sometimes  difficult  to  determine,  and  where  both  oral 
and  written  proofs  of  a  fact  are  producible,  the  character 
of  the  fact  must  be  investigated  in  order  to  ascertain 
which  species  of  evidence  is  the  best.  The  questions  to 
be  asked  for  this  purpose  are,  which  species  is  most  original 
in  its  nature,  and  which  is  most  likely  to  convey  accurate 
information  as  to  the  matter  in  dispute.  According  to  its 
proximity  to  or  remoteness  from  the  highest  sources  of  moral 
certainty,  evidence  will  be  either  primary  or  secondary. 

In  the  case  of  written  contracts.  It  is  a  rule  that  when 
a  contract  has  been  reduced  to  writing,  the  writing,  as  long 
as  it  exists,  is  the  best  and  only  evidence  of  the  terms  of 
the  contract.  Oral  evidence  is  admissible  to  explain,  but 
not  to  contradict  it.  But  if  the  writing  be  destroyed ;  or  if 
it  cannot  be  found  after  diligent  search ;  or  if  an  adverse 
party,  in  whose  hands  it  is,  refuses  to  produce  it,  after  having 
received  due  notice ;  then  it  is  considered  fair  and  reasonable, 
that  any  competent  witness  who  is  acquainted  with  the  terms 
of  the  contract  should  be  allowed  to  give  oral  evidence  of  it, 
or  that  a  copy  of  it  should  be  produced. 

Depositions  of  witnesses  in  criminal  cases.  So,  too,  if  a 
prisoner  has  been  committed  for  trial  on  the  oral  deposi- 
tions of  witnesses,  it  would  be  manifestly  unfair  to  admit 
their  depositions,  even  when  reduced  to  writing  and  certi- 
fied by  the  committing  magistrate,  to  be  given  in  evidence 
against  the  prisoner,  as  long  as  the  original  witnesses  can 
be  produced  before  a  jury,  confronted  with  the  prisoner, 
and  subjected  to  the  cross-examination  of  the  latter,  or  his 
counsel;  and  therefore  such  depositions  are  secondary  evi- 

{b)  Bobinson  y.  J)avies,  5  Q.  B.  D.  26. 
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denoe  wluoh  is  admisflible  only  in  oertain  oases  where  the 
original  deponents  cannot  be  produoed.  This  subjeot  will  be 
more  fully  discussed  in  a  later  chapter. 

There  may  be  distinct  sources  of  evidence,  one  of  which 
may  be  oral,  and  another  contained  in  writing.  In  such 
a  case  both  will  be  primary,  and  therefore  either  will  be 
admissible.  Thus,  a  written  reoeiptiBprtniA  facte  evidence  of 
payment ;  but  it  is  not  the  only  evidence,  because  a  written 
acknowledgment  by  a  creditor  that  he  has  been  paid  is  not 
necessarily  better  evidence  than  the  oral  evidence  of  a  debtor 
who  swears  that  he  has  paid  the  money.  Accordingly,  the 
payment  may  be  proved  either  by  producing  the  creditor's 
receipt  and  proving  his  signature,  or  by  the  oral  deposition 
of  the  debtor.  So,  too,  what  a  debtor  says  in  admission  of 
a  debt  may  be  proved,  although  there  be  a  written  promise 
to  pay  (c). 

In  E.  V.  Kitigstan-upanSull  {d),  to  prove  a  subsequent 
settlement,  the  pauper  was  asked  whether  he  had  not  occupied 
and  paid  rent  for  a  tenement.  The  opposite  counsel  inter- 
posed, and  asked  if  he  had  held  under  a  written  contract. 
It  appeared  that  he  had,  and  it  was  then  submitted  that  the 
writing  must  be  produced,  and  that  the  original  question 
could  not  be  answered.  But  the  court  held  that  it  might. 
Bayley,  J.,  said : — "  The  general  rule  is,  that  the  contents  of 
a  written  instrument  cannot  be  proved  without  producing  it. 
But  although  there  may  be  a  written  instrument  between  a 
landlord  and  tenant,  defining  the  terms  of  the  tenancy,  the 
fact  of  tenancy  may  be  proved  by  parol  without  proving  the 
terms  of  it."  And  littledale,  J. : — "  Payment  of  rent  as 
rent  is  evidence  of  tenancy,  and  may  be  proved  without  pro- 
ducing the  written  instrument"  (e).  But  the  terms  of  the 
tenancy,  and  the  amount  of  rent  payable  under,  and  the 

(e)  SingUUm  y.  Bamtt,  2  G.  &  J.  369.        (e)  See  also  Twyman  y.  KnowleSf 
(d)  7B.&  0.611.  18  0.  B.  222. 
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parties  to  a  written  agreement  for,  a  tenancy,  can  only  be 
proved  by  tKe  written  document  (/). 

The  exceptions  to  the  general  rule  can  be  maintained  only 
where  the  fact,  of  which  oral  evidence  is  admitted,  is  some- 
thing extrinsic  and  collateral  to  the  written  contract  {g).  If 
it  be  in  any  degree  of  the  essence  and  substance  of  the  con- 
tract, then  the  writing  must  be  produced ;  e.g.^  on  a  question 
of  title  to  land  (A) .  The  fact  of  the  existence  of  a  writing  or  of 
its  execution  may  be  proved  without  producing  the  writing ; 
but  not  any  part  of  its  contents  {i).  In  the  case  of  Yorke  v. 
Smith  (A),  where  a  bill  of  sale  was  inadmissible  for  want  of  a 
stamp,  it  was  held  that  oral  evidence  of  the  fact  that  there 
had  been  a  sale  was  wrongly  admitted.  But  if  a  contract 
be  established  by  oral  evidence,  it  is  for  the  adverse  party 
to  prove  that  it  was  in  writing.  In  R,  v.  Rawdon  (/), 
Bayley,  J.,  said: — "There  can  be  no  doubt  that  a  party 
may,  by  keeping  out  of  view  a  written  instrument,  make  out 
by  parol  testimony  a  primd  facie  case  of  tenancy,  and  that  it 
then  lies  on  the  opposite  party  to  rebut  the  primd  facie  case 
so  made  out." 

In  an  action  to  recover  a  written  document  oral  evidence 
of  its  contents  may  be  given,  without  previous  notice  to  pro- 
duce it  (m).  But  where  a  prisoner  was  indicted  for  arson 
with  intent  to  defraud  a  fire  oflBoe,  it  was  held  that  secondary 
evidence  of  the  policy  was  inadmissible,  as  due  notice  had  not 
been  given  to  produce  it  («). 

The  subject  of  Secondary  Evidence  in  the  case  of  docu- 
ments will  be  further  investigated  in  a  later  portion  of  this 
work  (<?). 

When  it  is  necessary  to  prove  the  handwriting  of  a  docu- 

(/)  R.  V.  mnffston-upon-Sua,  7  B.  (k)  21  L.  J.,  Q.  B.  53. 

&C.  611.  {I)  8B.  &C.  710. 

(g)  R.   V.   Castle  Morton^  3   B.  &  (m)  Jolly  v.  Taylor,  1  Camp.  143. 

Aid.  690.  (»)  R.  V.  Kitson,  Dears.  187 ;  of. 

(A)  CotteriUY.Hobby.^'B.kQA^S.  R,  v.  Elworthy,  1  0.  C.  R.  103. 

(i)  Darby  v.  Ouseley,  1  H.  &  N.  1.  (o)  Vide  Part  II.,  Ch.  I.  and  IV. 
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ment  in  any  case,  civil  or  criminal,  the  most  ^satisfactory 
(though,  of  course,  not  the  only)  evidence  is  that  of  the 
person  who  wrote  or  signed.  But  other  evidence  is  equally 
admissible.  In  an  action  for  infnngement  of  copyright  of  a 
picture  it  was  held  unnecessary  to  produce  the  original  picture 
to  establish  that  the  alleged  copy  was  an  infringement  (p). 

As-  fraud  is  the  foundation  of  the  rule  by  which  the  best 
evidence  is  required  ;  secondary  evidence  is  received  whenever 
its  substitution  for  primary  evidence  does  not  create  a  reason- 
able presumption  of  fraud.  Thus  it  seems  that  the  substance 
of  old  records  may  be  proved  by  a  witness  who  has  examined 
them  (q).  Inscriptions  on  tombstones,  escutcheons,  and  walls, 
may  be  proved  by  vritnesses  and  examined  copies.  But  Dug-^ 
dale's  Monasticon  Anglicanum  was  rejected  as  evidence  to 
show  that  the  Abbey  de  Sentibus  was  an  inferior  abbey, 
because  the  original  records  were  producible  (r). 

The  fullest  proof  of  a  £act  need  not  be  given.  It  is 
held  that  the  rule  relates  not  to  the  measure  and  quant  iff/  of 
evidence,  but  to  the  quality.  It  is  not  necessary  to  give  the 
fullest  proof  of  which  a  fact  may  admit.  Thus,  in  the  cases 
where  there  are  several  attesting  witnesses,  it  is  sufficient  to 
call  one  only  where  one  only  is  required  by  law  to  the  validity 
of  the  instrument ;  or,  in  the  event  of  the  death  of  all  the 
witnesses,  it  is  sufficient  to  prove  the  handwriting  of  any 
one ;  and  if  attestation  is  not  made  necessary  to  the  validity 
of  the  instrument  by  statute  or  otherwise,  the  witness  need 
not  be  called  [s).  So,  too,  there  are  no  degrees  in  secondary 
evidence.  The  oral  testimony  of  a  witness  is  as  sufficient 
secondary  evidence  of  the  contents  of  a  vmtten  instrument 
as  a  copy  of  such  instrument  would  be,  although  the  latter 
may  be  more  satisfactory. 

(p)  Zueat  y.  WilliamB,  (1892)  2  Q.  B.  113. 

(q)  Howe  T.  JBrenton,  8  B.  &  C.  737. 

(r)  Salk.  281.  (*)  28  Vict.  o.  18,  a.  7. 
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CHAPTER  V. 
PEESTTMPTITE  EVIDEHCE. 

EviDBNCB  is  said  to  be  Presumptive,  or  Circumstantial,  or 
Inferential,  as  distinguished  from  Direct,  when  an  inference 
as  to  a  disputed  fact  is  drawn  from  the  proof  or  assumption 
of  a  collateral  fact. 

There  is  a  considerable  difference  between  Direct  and  Pre- 
sumptive Evidence,  in  the  case  of  oral  testimony.  In  the 
former,  we  credit  the  language  of  the  senses  as  translated 
through  the  judgment  of  the  witness,  and  certified  by  his 
solemn  asseveration.  The  question  then  for  decision  is  not 
one  of  inference,  but  of  credibility.  It  is  true  that  the 
credibility  of  the  witness  is  itself  a  matter  of  inference, 
which  must  be  gathered  from  his  demeanour  and  surrounding 
circumstances.  But  when  we  are  satisfied  as  to  his  veracity 
and  judgment,  the  adoption  of  his  statements  follows  as  an 
included  consequence.  It  is  different  in  Presumptive  Evi- 
dence, The  same  question  of  credibility  occurs  at  the  outset; 
and  the  judge  or  jury  has  to  decide  a  similar  and  preliminary 
inquiry  into  the  veracity  and  accuracy  of  the  witness ;  but 
this  is  only  a  first  and  easy  stage  of  reasoning.  When  the 
reality  of  the  collateral  fact  has  once  been  established,  the 
judgment  must  trace  its  relation  to  the  matter  in  issue.  It 
must  not  disdain  to  weigh  remote  analogies,  distant  affinities, 
nor  even  improbable  possibilities.  On  the  other  hand,  it 
must  avoid  scrupulously  the  tendency  to  over-refinement, 
which  vitiates  many  subtle  and  imaginative  minds.  Only 
knowledge  of  the  world,  and  an  extensive  experience  of 
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human  nature,  can  enable  men  to  determine,  and  that  only 
in  their  own  minds,  what  is  the  distinction  between  that 
proximate  or  recondite  circumstance,  which  suggests  irre- 
sistibly the  truth  or  falsehood  of  a  proposition,  and  that 
irrelevant,  obscure,  and  suspicious  form  of  hypothesis,  which 
we  instinctively  shrink  from  making  the  basis  of  affirmation 
or  negation  (a). 

In  M.  V.  Burdett  (6),  Abbott,  0.  J.,  said : — "  A  presumption 
of  any  fact  is  properly  an  inference  of  that  fact  from  other 
facts  that  are  known ;  it  is  an  act  of  reasoning :  and  much  of 
human  knowledge  on  all  subjects  is  derived  from  this  source. 
A  fact  must  not  be  inferred  without  premises  that  will  war- 
rant the  inference ;  but  if  no  fact  could  thus  be  ascertained 
by  inference  in  a  court  of  law,  very  few  offenders  could  be 
brought  to  punishment.  In  a  great  portion  of  trials,  as 
they  occur  in  practice,  no  direct  proof  that  the  party  accused 
actually  committed  the  crime  is  or  can  be  given :  the  man 
who  is  charged  with  theft  is  rarely  seen  to  break  the  house 
or  take  the  goods ;  and  in  cases  of  murder,  it  rarely  happens 
that  the  eye  of  any  witness  sees  the  fatal  blow  struck,  or  the 
poisonous  ingredients  poured  into  the  cup.  In  drawing  an 
inference  or  conclusion  from  facts  proved,  regard  must  always 
be  had  to  the  nature  of  the  particular  C£ise,  and  the  facility 
that  appears  to  be  afforded  either  of  explanation  or  contra- 
diction. No  person  is  to  be  required  to  explain  or  contradict, 
until  enough  has  been  proved  to  warrant  a  reasonable  and 
just  conclusion  against  him,  in  the  absence  of  explanation  or 
contradiction ;  but  when  such  proof  has  been  given,  and  the 
nature  of  the  case  is  such  as  to  admit  of  explanation  or 
contradiction ;  if  the  conclusion  to  which  the  proof  tends  be 
untrue,  and  the  accused  offers  no  explanation  or  contra- 
diction, can  human  reason  do  otherwise  than  adopt  the  con- 

ia)  See  this  sabjeot  fully  diBOUSsed  in  Bentham's  Rationale  of  Judicial 
E^denoe.  [b)  4  B.  &  Aid.  161. 


60  LAW  OF  EVIDENCE. 

elusion  to  which  the  proof  tends  P  The  premises  may  lead 
more  or  less  strongly  to  the  conclusion,  and  care  must  be 
taken  not  to  draw  the  conclusion  hastily."  In  the  same  case 
his  lordship  recognized  a  principle  which,  although  laid  down 
by  Lord  Hale  (c),  and  correct  to  a  large  extent,  does  not 
appear,  according  to  other  cases,  to  be  true  universally.  The 
rule  is — ^Never  to  convict  where  the  corpus  delicti  (the  sub- 
stantial crime  or  act  of  guilt)  is  not  established. 

In  Evans  v.  Eram  {d),  Lord  Stowell  said : — "  It  has  been 
asked,  and  very  properly  asked,  Do  not  courts  of  justice 
admit  presumptive  proof  ?  Do  you  expect  ocular  proof  in  all 
cases  ?  I  take  the  rule  to  be  this : — If  you  have  a  criminal 
fact  ascertained,  you  may  then  take  presumptive  proof  to 
show  who  did  it :  to  fix  the  criminal,  having  then  an  actual 
co)*ptC8  delicti;  "...  but  the  same  learned  judge,  in  a  later 
case  {e)j  stated  the  evidence  which  is  required  in  cases  of 
adultery;  and  his  judgment  there  contains  a  more  com- 
prehensive statement  of  this  rule.  He  said  "  It  is  a  funda- 
mental rule  that  it  is  not  necessary  to  prove  the  direct  fact 
of  adultery,  because,  if  it  were  otherwise,  there  is  not  one 
case  in  a  hundred  in  which  that  proof  would  be  attainable  ; 
it  is  very  rarely  indeed  that  parties  are  surprised  in  the  direct 
act  of  adultery.  In  every  case  almost,  the  fact  is  inferred 
from  circumstances  that  lead  to  it  by  a  fair  and  necessary 
concliision ;  and  unless  this  were  the  case,  and  unless  this 
were  so  held,  no  protection  whatever  could  be  given  to  marital 
rights.  What  are  the  circumstances  which  lead  to  such  a 
conclusion  cannot  be  laid  down  universally  .  .  .  because  they 
may  be  infinitely  diversified  by  the  situation  and  character 
of  the  parties,  by  the  state  of  general  manners,  and  by  many 
other  incidental  circumstances,  apparently  slight  and  delicate 
in  themselves,  but  which  may  have  most  important  bearings 

{c)  Hale's  Pleas  of  the  down,  290. 
(rf)  1  Hagg.  Cons.  105.  (e)  2  Hagg.  Cons.  2. 
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in  decisions  upon  the  partioxilar  case.  The  only  general  rule 
that  can  be  laid  down  upon  the  subject  is,  that  the  circum- 
stfiuices  must  be  such  as  would  lead  the  guarded  discretion  of 
a  reasonable  and  just  man  to  the  conclusion  ;  for  it  is  not  to 
lead  a  rash  and  intemperate  judgment,  moving  upon  appear- 
ances that  are  equally  capable  of  two  interpretations ;  neither 
is  it  to  be  a  matter  of  artificial  reasoning,  judging  upon  such 
things  differently  from  what  would  strike  the  careful  and 
cautious  consideration  of  a  discreet  man.  The  facts  are  not 
of  a  technical  nature ;  they  are  facts  determinable  upon  com- 
mon grounds  of  reason ;  and  courts  of  justice  would  wander 
very  much  from  their  proper  office  of  giving  protection  to  the 
rights  of  mankind,  if  they  let  themselves  loose  to  subtleties 
and  remote  and  artificial  reasonings  upon  such  subjects. 
Upon  such  subjects  the  rational  and  the  legal  interpretation 
must  be  the  same." 

Presiunptions  of  law  and  of  fSeiet.  Presumptions  of  fact 
(termed  by  the  civilians  prcesumptionea  homtnts)  are  rebut- 
table, and,  even  if  not  rebutted,  are  not  conclusive.  Pre- 
sumptions of  law  are  divided  into  those  which  are  rebuttable, 
but,  if  not  rebutted,  are  conclusive  {prcesumptiones  juris)  ^  and 
those  which  are  irrebuttable,  and  therefore  conclusive  {prcB- 
sumptiones  juris  et  de  jure).  There  are  also  mixed  presump- 
tions, or  presumptions  of  miKed  law  and  fact. 

Conflicting  presumptioiLS.  In  connexion  with  the  maxim 
of  the  law,  "  stahitur  prcesumptioni  donee  in  contrarium 
probetur^^  {/)y  comes  the  doctrine  of  conflicting  presump- 
tions, which  is  not  in  a  satisfactory  state.  That  when  two 
presumptions  conflict,  the  stronger  of  the  two  prevails  is 
certain,  but  how  to  ascertain  which  of  two  presumptions  is 
the  stronger  in  all  cases  is  a  difficult  matter.    Mr.  Best  {g) 

(/)  A  presompiion  holds  good  until  the  coDtrary  is  eBtabliahed. 
Iff)  Beet  on  Evidence,  6th  ed.,  p.  444. 
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lays  down  the  following  rules,  which  are  useful,  so  far  as 
they  go : — 

I.  Special  presumptions  take  precedence  of  general. 
II.  Presumptions  derived  from  the  course  of  nature  are 
stronger  than  casual  presumptions. 
III.  Presumptions  are  favoured  which  give  validity  to  acts. 
lY.  The  presumption  of  innocence  is  favoured  in  law. 

The  law  presumes  innocenoe.  It  is  a  prcesumptto  juris 
running  through  the  whole  law,  that  no  person  shall  in  the 
absence  of  proof  be  supposed  to  have  done  any  act,  which 
amounts  to  a  violation  of  the  criminal  law,  or  which  would 
subject  him  to  any  species  of  punishment,  or  would  involve 
any  penalty  or  forfeiture  ;  and  this  is  so,  even  where  the  act 
charged  is  only  one  of  omission,  and  whether  the  guilt  of  the 
party  comes  in  question  directly  or  collaterally.  Where  any 
act  is  required  to  be  done  on  the  one  part,  so  that  the  party 
neglecting  it  would  be  guilty  of  a  criminal  neglect  of  duty 
in  not  having  done  it,  the  law  presumes  the  affirmative,  and 
throws  the  burden  of  proving  the  negative  on  the  other  side. 
Thus,  where  the  plaintiff  declared  that  the  defendant,  who 
had  chartered  his  ship,  put  on  board  a  combustible  article  by 
which  loss  was  occasioned,  without  due  notice  to  the  captain,  it 
was  held  that  the  plaintiff  must  prove  his  negative  averment, 
because  the  law  will  not  presume  negligence  which  amounts 
to  a  criminal  neglect  of  duty  (A). 

In  bigamy  the  prosecution  must  prove  that  the  first 
husband  or  wife  was  alive  at  the  date  of  the  second  mar- 
riage (t).  When  the  prisoner  and  her  or  his  husband  or  wife 
have  been  living  apart  for  seven  years,  the  prosecution  must 
prove  the  prisoner's  knowledge  of  the  existence  of  such 
husband  or  wife  (A:),  and  whether  such  husband  or  wife  was 


t 


h)  Per  Lord  EUenborougli,  WiUianuy.  Eaat  India  Co,,  3  East,  199. 

•)  22.  Y.  Twininff,  2  B.  &  Aid.  886.         (*)  H.  y.  Ciir^mrm,  1  0,  0.  R.  1. 
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alive  at  any  time  during  the  seven  years  is  a  question  for  the 
jui7(/). 

The  rule  under  discussion  also  is  subject  to  the  qualification 
that  if  a  negative  averment  be  made  by  one  party  which  is 
peculiarly  within  the  knowledge  of  the  other,  the  party 
within  whose  knowledge  it  lies,  and  who  asserts  the  affirma- 
tive, is  to  prove  it,  and  not  he  who  avers  the  negative  (m). 
Thus,  on  an  indictment  for  night-poaching  it  is  unnecessary 
to  prove  want  of  leave  and  license ;  and  it  is  enough  to  show 
that  the  prisoner  was  on  the  land ;  for  the  circumstances 
raise  a  presumption  of  illegality,  and  the  jury  may  infer  the 
want  of  license  (n). 

So  under  the  Poaching  Act,  1862  (o),  proof  that  the  defen- 
dants were  found  on  a  highway  at  6  a.m.  with  a  bag  full  of 
hares  and  rabbits,  and  with  nets  and  stakes,  or  with  nets  that 
were  wet,  has  been  held  to  be  sufficient  for  magistrates  to 
convict  them  of  having  obtained  the  game  by  imlawfuUy 
being  upon  land  in  pursuit  of  game,  or  having  used  the  nets 
for  unlawfully  taking  game,  without  actual  proof  of  the 
defendants  being  upon  the  land  or  using  the  nets  {p) ;  there 
being  under  the  circumstances  a  reasonable  presumption 
against  the  men,  unless  they  could  give  some  explanation 
of  the  appearances  against  them. 

Under  the  first  section  of  the  Betting  and  Loans  (Infants) 
Act,  1892  (g),  if  a  circular  or  other  specified  document  names 
or  refers  to  a  person  as  therein  mentioned,  such  person  is  to 
be  deemed  to  have  sent  or  caused  to  be  sent  such  document 
imless  he  proves  innocence  thereof.  The  2nd  section  contains 
a  provision  of  an  analogous  character. 

The  1st  section  of  the  Merchant  Shipping  Act,  1892  (r), 


!; 


[/)  i?.  V.  Lumley,  1  C.  0.  R.  196.  (p)  Brotcny.  Turner,  13  C.  B.,  N.  S. 

(m)  Per  Bayley,  J.,  Jt.  v.  Turner,  486 ;  Svans  v.  Botterell,  3  B.  &  S.  787 ; 

6  M.  &  S.  211.  Jenkin  v.  King,  L.  R.,  7  Q.  B.  468. 
(w)  R.  ▼.  Wood,  1  D.  &  B.  1.  (q)  66  Vict.  c.  4.    See  Appendix. 

(o)  26  &  26  Vict.  c.  114,  8.  2,  (r)  66  &  66  Vict.  o.  37. 
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goes  further,  and  raises  an  irrebuttable  presumption  by  enact- 
ing "  Every  ship  so  loaded  as  to  submerge,  in  salt  water,  the 
oentre  of  the  disc  placed  thereon  in  pursuance  of  the  Merchant 
Shipping  Acts,  1876  to  1890,  and  the  regulations  made  there- 
under, shall  be  deemed  to  be  '  unsafe '  within  the  meaning  of 
the  Merchant  Shipping  Act,  1876,  and  such  submersion  shall 
be  reasonable  and  probable  cause  for  the  detention  of  the 
ship/' 

Odiosa  et  tnkonesta  non  sunt  in  lege  prcesumenda. 

Fraud  is  not  in  general  presumed.  As  a  general  rule  the 
law  will  not  presume  fraud,  which  must  be  both  pleaded  and 
proved,  or,  at  least,  some  primd  facie  evidence  of  it  given, 
when  it  will  lie  on  the  opposite  party  to  disprove  the  allega- 
tion («) ;  and  this  doctrine  holds  good  even  in  the  case  of 
third  parties,  whose  conduct  comes  in  question  collaterally  {(). 
So  Equity  will  never  presume  a  fraud  upon  a  power  of 
appointment  («).  Equity,  however,  in  deciding  upon  the 
validity  of  certain  dispositions  of  property,  will  sometimes 
presume  fraud.  It  is  on  this  ground  that  when  a  person  is 
trustee  for  sale,  and  sells  the  estate  to  himself,  the  transaction 
is  absolutely  and  ipso  facto  void  {x) ;  as  also  it  is  if  he  sells  to 
a  person  who  is  a  trustee  for  him ;  and  a  person  who  employs 
the  trustee  to  purchase  the  estate  for  him  stands  in  no  better 
position  than  the  trustee  himself  (y).  So  also  when  a  rever- 
sionary interest  is  purchased,  it  was  formerly  incumbent  on 
the  purchaser  to  show  that  he  gave  a  full  and  sufficient  price 
for  it,  and  if  he  failed  to  do  so  the  transaction  would  be  set 
aside  (z) ;  but  now,  by  31  Vict.  c.  4,  s.  1,  no  bonA  fide  pur- 


i 


»)  Mather  v.  Lord  Maidstone,  1  C.  B.,  N.  S.  273. 

t)  Mo99  V.  Hunter,  4  T.  R.  38. 
(w)  Hamilton  t.  Kencan,  2  J.  &  L.  393  ;  Farit  y.  Paris,  33  L.  J., 

Ch.  215. 
[x)  Per  Lord  Bomilly,  Denton  y.  Lonner,  23  Beay.  290. 
{y)  Mookerjee  y.  Mookerjee,  L.  B.,  2  I.  A.  18. 
(e)  Foster  y.  Boberts,  29  Beay.  470. 
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chase  of  a  reversion,  whether  of  real  or  personal  estate  is  to 
be  reopened  or  set  aside  merely  on  the  ground  of  under 
value.  Although,  however,  a  trustee  for  sale  cannot  purchase 
the  trust  property  from  himself,  he  may  purchase  from  his 
cestui  que  trust ;  but  a  transaction  of  this  kind  is  one  of  great 
nicety,  for  equity  will  presume  that  the  transaction  was 
tainted  with  fraud,  and  throw  upon  the  purchaser  the  onus  of 
proving  that  he  took  no  undue  advantage  of  his  position  as 
trustee.  This  rule  applies  equally  to  solicitors,  confidential 
agents  (a),  guardians,  and  all  others  invested  with  a  fiduciary 
character.  In  Hunter  v.  Atkyns  (6),  Lord  Brougham  said : — 
"  There  are  certain  relations  known  to  the  law  as  attorney, 
guardian,  trustee ;  if  a  person  standing  in  these  relations  to 
client,  ward,  or  cestui  que  trusty  takes  a  gift  or  makes  a 
bargain,  the  proof  lies  upon  him  that  he  has  dealt  with  the 
other  party,  the  client,  ward,  &c.,  exactly  as  a  stranger  would 
have  done,  taking  no  advantage  of  his  influence  or  knowledge, 
putting  the  other  party  on  his  guard,  bringing  everything  to 
his  knowledge  which  he  himself  knew.  In  short,  the  rule 
rightly  considered  is  that  the  person  standing  in  such  relation 
must,  before  he  can  take  a  gift  or  even  enter  into  a  trans- 
action, place  himself  in  exactly  the  same  position  as  a  stranger 
would  have  been  in,  so  that  he  may  gain  no  advantage  what- 
ever from  his  relation  to  the  other  party,  beyond  what  may 
be  the  natural  and  unavoidable  consequence  of  kindness 
arising  out  of  that  relation."  The  rule  extends  to  cases  of 
parent,  solicitor,  spiritual  adviser  and  medical  attendant,  and, 
indeed,  to  every  case  in  which  two  persons  are  so  situated 
that  one  may  obtain  considerable  influence  over  the  other  {c). 
A  gift  to  the  wife  of  a  solicitor  by  a  client  is  on  the  same 

Tate  T.  mUianuon,  L.  B.,  1  Eq.  628. 

Hunter  y.  Atkyns,  3  M.  &  K.  135 ;  of.  Gibson  v.  Jeyee,  6  Ves.  277. 
Cook  Y,  LamotU,  16  Beav.  239 ;  of.  Alleard  y.  Skinner ,  36  Ch.  D.  146 ; 
ancl  partdonlarly  the  judgment  of  Lindley,  L.  J. 

P.  F 
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footmg  as  a  gift  to  the  solicitor  himself  {(f).  Where  a  deed 
oonf erring  a  benefit  on  a  father  is  executed  by  a  child  who  is 
not  emancipated  from  his  father's  control,  the  anus  is  on  the 
father  to  show  that  the  child  had  independent  advice  and 
executed  the  deed  with  a  full  knowledge  of  its  contents  (e). 
In  the  case  of  Rhodes  y.  Bate  (/),  Turner,  L.  J.,  expressed 
an  opinion  that  in  cases  of  trifling  benefits  the  court  would 
not  interfere  to  set  them  aside  upon  the  mere  proof  of 
influence  derived  from  the  existence  of  a  confidential  relation- 
ship, but  would  require  proof  of  mala  fide%^  or  of  undue  or 
imf  air  exercise  of  the  influence. 

Presumption  of  intention  to  defraud  creditors.  Neither 
at  Common  Law  nor  under  the  Statute  of  Elizabeth  could 
an  intention  to  defraud  creditors  be  presumed;  but  recent 
legislation  with  regard  to  bankruptcy  proceeds  on  the 
basis  that  such  a  presumption  exists  in  certain  cases.  The 
Bankruptcy  Act,  1883  {^),  s.  47,  enacts  that  any  settlement 
of  property,  not  being  an  ante-nuptial  settlement  made 
in  good  faith  for  valuable  consideration,  or  one  made  on  or 
for  the  wife  or  children  of  the  settlor  of  property  accruing 
to  the  settlor  "/wrc  mantij^  is  void  if  the  settlor  becomes 
bankrupt  within  two  years  of  its  date :  and  if  the  settlor 
becomes  bankrupt  within  ten  years  of  its  date,  such  a  settle- 
ment is  void  unless  those  claiming  under  it  can  show  that  he 
was  at  the  time  of  making  it  able  to  pay  all  his  debts  without 
the  property  comprised  therein.  This  provision  only  comes 
into  operation  if  and  when  the  bankruptcy  takes  place,  and 
bond  fide  sales  for  value  of  the  settled  property  anterior  to 
that  date  hold  good  and  cannot  be  avoided  (A). 

Presumptions   in    favour  of  marriage.      Again,  the    law 
presumes  strongly  in  favour  of  marriage  (t) ;  the  maxim 

(d)  Ziles  V.  Terri/  and  wife,  (1896)  2  Q.  B.  679.  (/)  L.  E.,  1  Ch.  258. 

\e)  Bainhrigge  v.  Browne,  18  Ch.  V,  128.  Q)  46  &  47  Vict.  o.  62. 

(h)  Be  Carter  and  Kenderdine" e  Contract,  (1897)  1  Ch.  776. 

(i)  Fox  y.  Bearblock,  17  Ch.  D.  499. 
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being  '^  semper  prcesumitur  pro  matritnoniOy"  and,  as  was  said 
by  Lord  Lyndhurst  in  Morris  v.  Davies  (A),  and  approved  by 
Lord  Cottenham  in  Piers  y*  Piers  {I)  ^  "this  presumption  of 
law  is  not  lightly  to  be  repelled.  It  is  not  to  be  broken  in 
upon  or  shaken  by  a  mere  balance  of  probability."  Cohabitar 
tion  is  therefore  presumptive  evidence  of  marriage,  except  in 
the  case  of  a  prosecution  for  bigamy.  Lord  Eldon  once  said 
that  in  cases  of  cohabitation  the  presumption  is  in  favour  of 
its  legality  {m)^  and  this  is  particularly  so  after  a  long  interval 
of  time  (»). 

Presumptions  as  to  legitimacy.  The  law  also  presumes 
strongly  in  favour  of  the  legitimacy  of  children.  A 
child  bom  after  marriage,  of  which  the  wife  was  pregnant 
at  the  time  of  the  marriage,  is  conclusively  presumed  to  be 
the  child  of  the  husband.  So  every  child  bom  subsequent  to 
the  marriage  will  be  presumed  to  be  the  child  of  the  husband ; 
but  this  presumption  can  be  repelled  by  evidence,  "  and  also 
by  the  conduct  of  the  parties,  taking  the  whole  of  the  res  gestce^ 
raising  a  strong  and  irresistible  conclusion  that  the  child 
bom  was  not  the  child  of  the  husband,  but  the  child  of 
another"  (o).  The  evidence  to  repel  the  presumption  must 
be  strong,  distinct,  satisfactory,  and  conclusive  (j9),  as  the 
presumption  is  one  which  is  not  lightly  to  be  repelled  (g). 
It  is  sometimes  repelled  by  evidence  from  which  non-access 
is  inferred,  and  non-access  will  be  presumed  after  the  date  of 
a  divorce  or  of  a  decree  for  judicial  separation,  or  of  an  order 
authorizing  non-cohabitation  under  sect.  4  of  the  Matrimonial 
Causes  Act,  1878  (41  &  42  Vict.  c.  19)  (r).    Neither  husband 

ik)  6  CI.  &  Pin.  163.  (/)  2  H.  L.  C.  362. 

(m)  Cunninghame  y.  Curminghamey  2  Dowl.  507 ;  Piers  y.  FUrB^  1  H.  L.  Cas. 
837;  Thoren  y.  Attorney -Generaly  1  ^pp.  Cas.  683. 

(»)  Campbell  y.  Campbell^  L.  R.,  1  Sc.  App.  182. 

\o)  Per  Lord  Blackburn,  in  the  Ayleaford  Peerage  Casey  11  App.  Cas.  1. 

(p)  Per  Lord  Lyndburst,  in  MorrU  y.  Daviea,  6  CI.  &  F.  163. 

{g)  For  cases  in  which  the  presumption  was  repelled,  see  Hawes  y.  Draeger^ 
23  Ch.  D.  173 ;  and  Boetfile  y.  Attorney -Qeneraly  12  P.  D.  177. 

(r)  EethmngUm  v.  Eethermgtony  12  P.  D.  112. 
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nor  wife  can  give  evidence  of  non-access  for  the  purpose  of 
b^tardising  a  child  (s). 

If  a  bond  be  given  by  a  man  to  a  woman  with  whom  he  is 
cohabiting  at  the  time,  there  is  no  presumption  that  it  is  given 
ia  consideration  of  future  cohabitation  (t). 

The  law  presumes  that  every  person  intends  the 
probable  consequences  of  his  acts. 

Thus,  in  homicide,  when  the  death  is  proved,  malice  is 
presumed ;  and  it  is  for  the  prisoner  to  prove  the  extenuating 
circumstances  which  may  reduce  the  act  from  murder  to  man- 
slaughter, or  to  justifiable  or  excusable  homicide  (i/)  ;  and 
where  the  death  of  another  person  is  caused  by  a  wanton  act 
of  the  prisoner,  he  is  guilty  of  murder,  as  if  he  purposely 
drove  a  carriage  furiously  amongst  a  number  of  people,  or 
discharged  a  loaded  gun  in  the  middle  of  a  crowd  (x). 

So  a  person  carrying  a  child  suffering  from  an  infectious 
disease  along  a  public  highway,  so  as  to  endanger  the  health 
of  passengers,  was  held  to  be  guilty  of  a  misdemeanour, 
without  proof  of  an  intent  that  any  person  should  catch  the 
disease  (i/)  ;  and,  again,  where  a  person  had  published  a 
pamphlet  with  an  indecent  tendency,  it  was  held  to  be  no 
defence  that  he  had  done  so  with  the  bond  fide  purpose  of 
exposing  the  errors  of  the  Bomish  Church  (2).  Where  a 
debtor  knew  that  his  departure  from  England  would  have 
the  natural  and  necessary  effect  of  defeating  and  delaying 
his  creditors,  he  was  held  to  have  departed  with  that  intent, 
and  to  have  committed  an  act  of  bankruptcy  (a). 

In  an  action  for  libel,  it  was  held  that  a  judge  was  wrong 
in  leaving  it  to  a  jury  to  say  whether  the  defendant  intended 

(«)  See  as  to  evidence  of  non-accees,  post,  ch.  yii.  rule  4. 

(t)   Vallance  v.  Blagden,  26  Ch.  D.  363. 

(tt)  Per  Lord  EUenborongh,  R.  v.  Dixon,  3  M.  &  S.  16. 
{x)  1  Hale,  P.  0.  476.  (z)  R.  ▼.  HUklin,  L.  R.,  3  Q.  B.  360. 

y)  M.  V.  Vantandilh,  4  M.  &  S.  78.      (a)  Ex  parte  Ooater,  22  W.  R.  936. 
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to  injure  the  plaintiff,  inasmuoh  as  if  the  tendency  of  the  libel 
was  injurious  to  the  plaintiff,  the  defendant  must  be  taj^en  to 
have  intended  the  oonsequenoe  of  his  own  aot  (b). 

Omnia  prcBsumuntur  riU  esse  acta. 

This  maxim  is  an  expression  in  a  short  form  of  a  reason- 
able probability,  and  of  the  propriety  in  point  of  law  of 
acting  on  such  probability.  The  maxim  expresses  an  inference 
which  may  reasonably  be  drawn  when  an  intention  to  do 
some  formal  act  is  established;  when  the  evidence  is  con- 
sistent with  that  intention  having  been  carried  into  effect  in 
a  proper  way ;  but  when  the  actual  observation  of  all  due 
formalities  can  only  be  inferred  as  a  matter  of  probability. 
The  maxim  is  not  wanted  where  such  observance  is  proved, 
nor  has  it  any  place  where  such  observance  is  disproved. 
The  maxim  only  comes  into  question  where  there  is  no  proof 
one  way  or  the  other ;  but  where  it  is  more  probable  that 
what  was  intended  to  be  done  was  done,  as  it  ought  to  have 
been  done,  to  render  it  valid ;  rather  than  that  it  was  done 
in  some  other  manner  which  would  defeat  the  intention 
proved  to  exist,  and  would  render  what  is  proved  to  have 
been  done  of  no  effect  (c). 

As  to  persons  acting  in  public  capacity.  It  is  a  general 
presumption  of  law  that  a  person  acting  in  a  public  capa- 
city is  duly  authorized  so  to  do,  and  there  is  a  similar 
presumption  that  a  public  officer  acting  in  execution  of  a 
public  trust  will  do  his  duty  (c?) ;  and  therefore  it  is  pre- 
sumed that  all  who  act  as  justices  of  the  peace,  or  as 
constables,  have  been  duly  appointed  (e).     On  an  indictment 

{h)  Saire  t,  fF^lson,  9  B.  &  C.  643 ;  see  also  Fiah^  v.  Clement,  10  B.  &  0. 
472. 

{c)  Per  Lindley,  L.  J.,  in  Harris  v.  Knipht,  16  P.  D.  179. 

{d)  Per  Lord  EUenborough,  £.  y.  Verelstj  3  Gamp.  433 ;  and  per  Black- 
bam,  J.,  Waddington  v.  Roberts^  L.  R.,  3  Q.  B.  579. 

(<f)  Berryman  v.  Wiw,  4  T.  R.  366. 
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for  having  committed  perjury  before  a  surrogate  of  the 
Ecclesiastical  Court,  proof  that  the  person  who  administered 
the  oath  acted  as  surrogate  has  been  held  suflBcient  primd 
facte  evidence  that  he  had  been  duly  appointed,  and  had 
authority  to  administer  the  oath  (/).  This  presumption  has 
been  adopted  by  the  legislature  in  the  case  of  excise  {g)  and 
custom-house  officers  (A).  The  rule  does  not  apply  to  private ^ 
appointments,  such  as  tithe-coUectors,  or  a  town  clerk  (i),  for 
in  these  caJ9es  the  appointments  must  be  proved. 

Private  doonments,  such  as  a  deed,  bill  of  exchange,  or 
promissory  note,  are  presumed  to  have  been  written  at  the 
time  when  they  bear  date  {k),  and  this  extends  even  to 
letters  (1).  Where  indentures  of  a  pauper's  apprenticeship 
would  have  been  invalid,  if  not  executed  in  conformity  with 
the  rules  of  the  Poor  Law  Commissioners,  and  there  was  no 
evidence  to  show  that  their  regulations  had  been  observed,  it 
was  held  that,  in  the  absence  of  contradictory  evidence,  it 
must  be  presumed  that  the  regulations  had  been  observed  (m). 
So,  generally,  the  orders  of  justices  will  be  presumed  to  have 
been  made  according  to  all  statutory  formalities  (n).  Thus, 
when  to  prove  a  parish  apprenticeship  secondary  evidence  of  a 
lost  indenture  was  admitted,  it  was  presumed  that  the  inden- 
ture had  been  executed  according  to  all  the  requisites  of 
56  G-eo.  3,  c.  139,  because  there  was  evidence  that  an  arrange- 
ment for  the  apprenticeship  had  been  made  before  magistrates, 
and  that  an  apprenticeship  had  subsequently  existed  (o) ;  but 
it  seems  that  it  would  be  otherwise  where  there  is  no  such 
evidence  (jp).    The  rule  in  similar  cases  has  been  extended  to 

(/)  It.  T.  Vereltt,  4  Camp.  432.  863 ;  EmtY,  Mastey,  6  B.  &  Ad.  992. 

(^)  7  &  8  C>eo.  4,  0.  53,  b.  17.  im)  £.  v.  St,  Mary  Moffdalen,  2  E. 

(A)  16  &  17  Vict.  0.  107,  s.  307.  &  B.  809. 

(i)  -R.  V.  Mayor  of  Stamford,  6  Q.  B.  (n)   Williams  v.  Fyton,  4  H.  &  N. 

433.  367. 

{k)  Malpas  v.  Clements^  19  L.  J.,  (o)  H,  v.  JSroadhempston,  1  E.  &  B. 

Q.  B.  435.  104. 

(/)  OoodtUle  V.  Milbum,  2  M.  &  W.  (p)  S,  v.  Stonehoute,  10  Q.  B.  234. 


PRESUMPTIVE  EVIDENCE.  71 

the  principle  that  that  may  be  presumed  whioh  aoootmts 
reasonably  for  an  existing  state  of  thingd ;  and  therefore  the 
fact  that  a  person  served  an  apprenticeship  noses  a  presump- 
tion that  he  was  duly  bound  an  apprentice,  so  as,  the  indenture 
having  been  sought  for  in  vain,  to  create  a  settlement  by 
apprenticeship  (q).  When  a  rate  has  been  made,  it  will  be 
presumed  to  have  been  duly  made  (r). 

As  to  the  &ct  of  marriage.  The  fact  of  a  marriage 
having  taken  place  before  a  registrar  in  a  chapel  raises  the 
presumption  that  the  chapel  was  properly  registered,  and  the 
marriage  legal  (s) ;  and,  in  support  of  a  plea  of  coverture,  a 
certificate  of  the  defendant's  marriage  in  a  Boman  Catholic 
Chapel  according  to  the  rites  of  that  Church,  with  evidence 
of  subsequent  cohabitation,  was  held  to  hepririidfa^  proof 
of  a  valid  marriage  under  6  &  7  Will.  4,  c.  85,  the  same 
presumption  arising  as  in  the  previous  case  {t).  In  short, 
wherever  a  marriage  has  been  solemnized,  the  law  strongly 
presumes  that  aU  legal  requisites  have  been  complied  with  (u) ; 
and  the  fact  of  the  ceremony  of  msuriage  having  been  per- 
formed by  a  clergyman  in  a  place  where  Divine  Service 
has  been  performed  raises  the  presumption  that  the  place  was 
duly  licensed  for  marriages  (x),  A  foreign  marriage  is  pre- 
sumed to  have  been  celebrated  with  the  due  solemnities 
required  by  the  law  of  the  plsu^e  where  celebrated  (y). 

A  memorandum  written  on  the  face  of  a  composition  deed, 
according  to  sect.  196  of  the  Bankruptcy  Act,  1861,  was  held 
primd  facie  evidence  that  an  affidavit  was  delivered  to  the 
chief  registrar  in  compliance  with  sect.  192,  together  with 
the  deed  (2) ;  but  the  production  of  a  bill  of  sale  with  a 

{q)  R,  ▼.  Fordinghridge,  E.  B.  &  E.  781 ;  of.  Be  TkorMY.Attomgy'Oeneral, 

678.  1  App.  Gas.  686. 

(r)  jR,  V.  Beynolds,  (1893)  2  Q.  B.  (m)  Smith  v.  Huton,  1  Phill.  294. 

76.  (jc)  R.  V.  Cretswell,  1  Q.  B.  D.  446. 

(«)  22.  V.  Manwaring,  1  D.  &  B.  (y)  It.  v.  Brampton,  10  East,  202. 

139.  U)  WaddingtoHY.  Eoberta^  L.  B., 

(t)  Siehel y.  Lamtart,  16  G.  B.,  N.  S.  8  Q.  B.  679. 
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memorandum,  certifying  that  a  copy  had  been  filed,  was 
held  insufficient  evidence  of  the  requirements  of  the  Bills  of 
Sale  Act,  1854,  having  been  complied  with  (a) ;  and  the  pro- 
duction of  a  certificate  under  the  seal  of  the  Queen's  Bench 
Division  that  an  affidavit  and  copy  bill  of  sale  were  filed  was 
held  not  to  obviate  the  necessity  of  producing  the  copy  so 
filed  (J). 

It  will  be  seen  from  these  cases  that  the  rule  has  been 
extended  from  the  acts  of  public  servants  to  the  purport  of 
public  and  even  some  private  instruments.  Thus,  public 
records  are  evidence  of  their  own  authenticity,  and  may  now 
generally  be  proved  by  exemplifications  or  examined  copies  {c). 
It  would  also  appear  that  it  is  from  a  restricted  application 
of  the  same  rule  that  deeds  and  wills  are  presumed  to  have 
been  duly  executed  where  thirty  years  have  elapsed  from  the 
time  of  their  execution  (e/),  and  they  are  produced  from  an 
unsuspected  custody. 

VaKd  livery  of  seisin  will  be  presumed  where  necessary  (c). 
When  a  deed  more  than  thirty  years  old,  which  purported 
to  exercise  a  power  of  appointment,  was  executed  by  attorney 
by  the  appointors,  it  was  held  that  it  could  not  be  presumed 
that  the  attorney  was  properly  appointed  ad  hoc  (/).  But 
this  decision  was  based  on  the  rule  as  to  delegating  dis- 
cretionary powers,  and  is,  therefore,  not  one  of  general 
application. 

The  Statutes  of  Limitation,  according  to  which  simple 
contract  debts  cannot  be  recovered  after  six  years ;  specialty 
debts  after  twenty  years;  and  land  after  an  undisturbed 
possession  of  twelve  years  (g) ;  are  aU  founded  on  the  same 
legal  presumption,  that  an  omission  to  prosecute  a  legal  claim 

(a)  Mason  t.    JFood,   1    C.   P.   D.  {d)  Doe  v.  Walley,  8  B.  &  C.  22. 

63.  (f)  Eccleaiaitical    Commissioners    v. 

{b)  Emmett  v.  Marehant,  L.  R.,  3  Tremeer,  (1897)  1  Ch.  172. 
Q.  B.  665 ;  but  see  now  sect.  16  of  (/)  In  re  Airey,  46  W.  R.  286. 

the  BilU  of  Sale  Act,  1878.  (g)  Nepean  t.  Doe^  2  Sm.   L.  C. 

(e)  14  &  16  Vict.  c.  99,  s.  14.  396,  notes. 
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for  a  certain  number  of  years,  amounts  to  an  admission  that 
no  adverse  claim  exists,  and  must  be  treated  as  such  by  the 
community.  It  is,  therefore,  presumed,  under  such  circum- 
stances, that  the  debts  have  been  paid  and  the  land  duly 
conveyed :  and  no  evidence  of  a  different  state  of  facts 
will  be  received.  On  this  principle,  where  there  is  evi- 
dence of  a  long  exclusive  eigoyment  of  property,  and  of  an 
exercise  of  a  distinct  right  referable  to  a  legal  origin,  the 
court  will  presume  such  an  origin,  and  also  (in  the  absence 
of  proof  to  the  contrary)  that  it  commenced  before  legal 
memory  (A).  Even  where  loug  and  undisputed  enjoyment 
is  shown  to  have  had  de  facto  an  invalid  or  illegal  or  insuffi- 
cient origin,  still  the  court  will  presume,  if  it  can,  that  the 
illegality  has  been  altered  by  something  which  has  occurred 
in  the  course  of  time,  and  so  clothe  the  enjoyment  with 
legal  right  (i*),  unless,  of  course,  the  subsequent  enjoyment  is 
shown  to  be  consistent  with  the  right  invalidly  acquired 
rather  than  consistent  with  its  having  been  made  a  legal 
right  (A;).  The  maxim  Omnia  prcssumuntur  ritk  esse  acta 
is  applied  by  the  courts  to  the  execution  both  of  deeds  and 
of  wills.  Where  aU  the  witnesses  are  dead,  and  the  hand- 
writing of  one  of  them  is  proved,  the  statement  in  the  attes- 
tation clause  will  be  presumed  to  be  correct  (/).  A  Court 
of  Probate  goes  further  than  this,  and  presumes  that  all 
formalities  have  been  complied  with  in  respect  of  a  will  when 
the  attestation  clause  is  in  the  usual  form  (m).  When  there 
is  no  attestation  clause,  or  when  it  is  not  in  the  usual  form. 
Courts  of  Law  will,  it  seems,  presume  compliance  with  all 
formalities  in  respect  of  a  will  (w),  and  the  tendency  of  a 

(k)  Johnson  y.  Barnes^  L.  R.,  8  C.  P.  527. 

(i)  Per  Fry,  L.  J.,  Halliday  v.  Phillips,  23  Q.  B.  D.  66. 

(k)  See  judgment  of  Lord  HerscheU  in  Halliday  v.  Phillips.  (1891) 

A.  C.  236. 
(l)  Adam  v.  Ktrr,  1  B.  &  P.  360 ;  Andrews  v.  Mottley,  12  C.  B., 

N.  S.  626. 
(m)  Vifmicombe  ▼.  Butler,  3  8.  &  T.  680. 
(n)  Spilsbury  r.  Burdett,  10  C.  &  F.  840. 
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Court  of  Probate  "will  be  to  give  effect  to  the  testator's  inten- 
tions  (o).  Of  course  the  evidence  of  attesting  witnesses  may 
rebut  the  presumption  of  due  execution  (jp) ;  but  when  a  will 
appears  on  the  face  of  it  to  have  been  dulj  attested,  and 
surrounding  circumstances  imply  that  this  was  so,  the  con- 
trary evidence  of  one  attesting  witness  will  not  rebut  the 
presumption  of  due  execution  (g).  Where  the  recollection 
of  the  attesting  witnesses  is  imperfect,  but  the  undisputed 
facts,  the  probabilities  of  the  case,  and  the  evidentia  ret,  are  in 
favour  of  due  execution,  such  execution  will  be  presumed  (r). 
It  may  here  be  remarked  that  when  a  will  is  traced  to  the 
custody  of  the  testator  and  is  not  forthcoming,  then,  in  the 
absence  of  other  evidence,  it  will  be  presumed  that  the 
testator  destroyed  it  animo  ref>ocandi  {a) ;  but  this  presump- 
tion may  be  rebutted  by  the  facts,  and  "  will  be  more  or  less 
strong  according  to  the  character  of  the  custody  which  the 
testator  had  over  the  will"  {t).  Again,  where  signing  and 
sealing  are  proved,  the  courts  will  presume  the  delivery  of  a 
deed  {u).  So  it  will  be  presumed  that  an  instrument  lost  or 
not  produced  after  notice  was  duly  stamped  {x) ;  unless  there 
is  evidence  that  it  remained  without  a  stamp  for  some  time 
after  the  execution,  in  which  case  the  onu^  is  shifted,  and 
lies  upon  the  party  who  relies  on  the  document  {y).  If  an 
instrument  is  produced  bearing  adhesive  stamps,  properly 
cancelled,  it  will  be  presumed  they  were  affixed  at  the  proper 
time  (2). 

(0)  In  the  good*  of  Ems y  84  L.  J.,  P.  M.  &  A.  66. 
Ip)  Croft  V.  Crofty  34  L.  J.,  P.  M.  &  A.  44. 
{q)  Wright  y.  Mogert,  17  W.  B.  833 ;  of.  In  the  good*  of  Jane  Thomat, 
1  S.  &  T.  255. 


(r)  Wright  v.  Sanderton,  9  P.  D.  149. 

(a)  Welch  y.  FhiUipe,  1  Moore,  P.  C.  199. 

It)  Per  Gookbum,  G.  J.,  Sugden  y.  Lord  8i.  Zeonarde,  1  P.  B.  218. 

Intl  "  ■         ■ 

(u)  EallT. 
\x)  H.  y.  L 


In  that  case  the  presumption  was  rebutted. 
Bainbridge,  12  Q.  B.  699. 
Long  Buckley i  7  East,  46. 
i)  Marine  Inturanee  Co.  y.  Mavieide,  L.  B.,  6  £.  ft  I.  624. 
(s)  Bradlaugh  y.  De  Bin^  L.  B.,  9  0,  P.  286. 


PRESUMPTIVE  EVIDENCE.  76 

Alterations  in  doonments.  With  regard  to  alterations 
in  documents^  the  general  rule  is,  that  the  party  producing 
an  altered  dooument  in  evidence  must  explain  the  alteration ; 
but  in  the  case  of  deeds  and  all  documents,  which  it  is  an 
ofienoe  to  alter  after  completion,  there  is  a  presumption  that 
alterations,  if  any,  were  made  before  execution  in  the  one 
case,  and  before  completion  in  the  other  (a).  In  the  case  of 
a  will  the  presumption  is  that  an  alteration  was  made  after 
execution  {b) ;  but  Lord  Penzance  has  stated  that  there  is  a 
marked  distinction  between  interlineations  and  alterations, 
and  in  a  case  of  interlineations  {c)  he  held  that,  having 
regard  to  the  internal  evidence  of  the  document  itself,  he 
was  not  bound  to  presimie  they  were  made  after  execution. 
There  is  no  presumption  that  blanks  filled  up  in  different  ink 
were  so  fiUed  up  after  execution  (d).  In  the  case  of  bills  of 
exchange  and  promissory  notes,  the  64th  section  of  the  Bills 
of  Exchange  Act,  1882(e),  enacts  as  follows:  "  (1)  Where 
a  bill  or  acceptance  is  materially  altered  without  the  assent 
of  all  parties  liable  on  the  bill,  the  bill  is  avoided  except  as 
against  a  party  who  has  himself  made,  authorized,  or  assented 
to  the  alteration  and  subsequent  indorsers;  provided  that, 
where  a  bill  has  been  materially  altered,  but  the  alteration  is 
not  apparent,  and  the  bill  is  in  the  hands  of  a  holder  in  due 
course,  such  holder  may  avail  himself  of  the  bill  as  if  it  had 
not  been  altered,  and  may  enforce  payment  of  it  according  to 
its  original  tenour.  (2)  In  particular  the  following  altera- 
tions are  matericd,  namely,  any  alteration  of  the  date,  the 
sum  payable,  the  time  of  payment,  the  place  of  payment,  and 
where  a  bill  has  been  accepted  generally,  the  addition  of  a 
place  of  payment  without  the  acceptor's  assent."  This  section 
includes  promissory  notes ;  the  word  "  apparent "  in  the  section 

(a)  Dee  T.  Caiomore,  16  Q.  B.  745. 

{b)  Coope  Y.  Boehett,  4  Moore,  P.  C.  449 ;  Doe  t.  Palmer y  16  Q.  B.  747. 

{c)  In  the  goods  of  Cadge,  L.  R.,  1  P.  &  D.  645. 

(d)  See  GreviUe  v.  I^lee^  7  Moore,  P.  C.  327.  (e)  45  &  46  Viot.  o.  61. 
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has  been  held  (/)  not  to  be  limited  to  that  which  is  apparent 
to  all  mankind,  but  includes  those  cases  in  which  the  party 
sought  to  be  bound  can  at  once  discern,  from  some  incongruity 
on  the  face  of  the  bill  or  note,  and  point  out  to  the  holder, 
that  it  is  not  what  it  was,  i.e.^  that  it  has  been  materially 
altered.  The  onm  of  proving  the  time  when  an  alteration 
was  made  lies  on  a  person  suing  on  a  bill  of  exchange  where 
the  time  of  alteration  is  material  {g).  An  alteration  in  the 
number  on  a  Bank  of  England  note  avoids  the  note  (A). 

Long  possession.  In  favour  of  a  person  who  has  been 
in  long  and  peaceable  possession,  conveyances  (i),  royal 
grants  (A;),  and  Acts  of  Parliament  will  be  presumed;  but 
this  rule  in  the  case  of  Acts  of  Parliament  appears  to  be  re- 
stricted to  private  Acts,  and  not  to  apply  against  the  Crown  (/). 
Even  against  the  Crown,  however,  the  uninterrupted  user  of 
a  road  by  the  public  for  forty  or  fifty  years  raises  a  pre- 
sumption of  dedication  as  a  highway  {m).  The  enrolment  of 
a  tithe  award  has  been  presumed  where  the  usage  of  paying 
tithes  has  been  shown  (n).  It  is  a  well-settled  principle  of 
English  law  that  when  there  has  been  long-continued  pos- 
session or  assertion  of  a  right,  the  right  should  be  presumed 
to  have  had  a  legal  origin,  if  such  a  legal  origin  was  possible, 
and  that  the  courts  will  presume  that  those  acts  were  done 
and  those  circumstances  existed  which  were  necessary  to  the 
creation  of  a  valid  title  (o).  Therefore,  on  proof  of  long 
enjoyment  of  a  pew,  coupled  with  acts  which  would  have 

(/)  Leeds  Bank  v.  Walker,  11  Q.  B.  D.  84. 

Q)  Johmon  v.  Duke  of  Marlborough ^  2  Stark.  313. 

(h)  Suffell  V.  Bank  of  England,  9  Q.  B.  D.  965. 

(t)  England  v.  Slade,  4  T.  R.  682  ;  Cooke  v.  Soltau,  2  S.  &  8.  164. 

(k)  GoodtitlsY.  Baldwin,  11  East,  488. 

(/)  Ait.'Oen.  y.  Etcelme  Hoitpital,  17  Beay.  366.  See  dieta  of  Lord  Abinger 
in  Jewson  y.  Dyson,  9  M.  &  W.  666  ;  and  of  Lord  Wjnford  in  Macdougall  y. 
Furrier,  2  Dow  &  CI.  170. 

(fw)  R.  y.  East  Mark,  11  Q.  B.  877. 

(n)  Macdougall  Y.  Purrur,  2  Dow  &  CI.  135. 

\o)  Per  Lord  Hereohell,  in  PhiUipe  y.  HaUiday,  (1891)  A.  0.  231.  See  also 
Eaig  y.  West,  (1893)  2  Q.  B.  19. 
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been  illegal  unless  there  had  been  a  faculty,  a  faculty  was 
presumed  (p).  So,  too,  possession  and  user  of  a  fishery  as 
several,  if  continued  for  a  sufficient  period,  justifies  the  pre- 
sumption that  it  had  its  origin  legally  and  not  illegally,  and 
at  a  period  at  which  the  law  permitted  it  rightfully  to 
originate  {q).  The  presumption  of  a  lost  grant  is  a  pre- 
sumption of  fact,  and  therefore  rebuttable.  Where  a  case 
involving  this  presumption  is  tried  by  a  judge  without  a 
jury,  the  judge  ought  to  find  the  existence  or  non-existence 
of  the  lost  grant  as  a  fact ;  if  it  is  tried  with  a  jury,  it  is  for 
the  jury  to  find  the  fact;  and  evidence  is,  of  course,  ad- 
missible to  prove  that  there  was  never  in  fact  such  a  grant  (r). 
Since  the  fusion  of  law  and  equity,  the  possibility  of  an 
equitable  origin  must  be  negatived  as  well  as  that  of  a  legal 
origin  («). 

It  may  be  observed,  while  dealing  with  this  presumption, 
that  by  the  Lunacy  Act,  1890  (^),  s.  329,  it  is  enacted  that 
when  a  question  arises  in  proceedings  imder  the  Act  whether 
a  house  is  or  is  not  a  licensed  house,  or  a  registered  hospital, 
it  is  to  be  presumed  not  to  be  so  licensed  or  registered  unless 
the  licence  or  certificate  of  registration  is  produced,  or 
sufficient  evidence  is  given  that  a  licence  or  certificate  of 
registration  is  in  force. 

Presumptions  as  to  Post  Letters. 

It  may  be  useful  to  collect  together  in  one  place  the  most 
important  presumptions  as  to  post  letters.  They  are  as 
follows : — 

1st.  If  a  letter  be  found  to  have  been  correctly  addressed, 
posted,  and  not  returned,  it  will  be  presumed  to  have  arrived 

(p)  PhiUipa  V.  EaUiday,  (1891)  A.  C.  228.  (0  63  &  54  Vict.  o.  6. 

\q)  See  NeiU  y.  Luke  of  Devonshire^  8  App.  Cas.  158. 
W  Per  Brett,  L.  J.,  Angue  v.  Dalton,  4  Q.  B.  D.  201. 
(«)  Per  Bowen,  J.,  Dalton  t.  Angus^  6  App.  Oaa.  783. 
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at  its  destination  unless  evidence  is  given  soffioient  to  rebut 
the  presumption  (u).  This  presumption  has  been  adopted  by 
the  legislature  in  many  Acts  of  Parliament,  but  with  this 
difference,  that  no  rebutting  evidence  is  admissible,  and 
therefore  the  presumption  is  conclusive.  Thus  the  63rd 
section  of  the  Companies  Act,  1862,  says : — "  Any  document 
to  be  served  by  post  on  the  company  shall  be  posted  in  such 
time  as  to  admit  of  its  being  delivered  in  the  diie  course  of 
delivery  within  the  period  (if  any)  prescribed  for  the  service 
thereof,  and  in  proving  service  of  such  document  it  shall  be 
sufficient  to  prove  that  such  document  was  properly  directed, 
and  that  it  was  put  as  a  prepaid  letter  into  the  post-office." 
And  by  sect.  142  of  the  Bankruptcy  Act,  1883,  "  all  notices 
and  other  documents,  for  the  service  of  which  no  special  mode 
is  directed,  may  be  sent  by  prepaid  post  letter  to  the  last- 
known  address  of  the  person  to  be  served  therewith." 

2ndly.  A  letter  is  presumed  to  have  arrived  at  its  destina- 
tion at  the  time  at  which  it  would  be  delivered  in  the 
ordinary  course  of  postal  business,  and  the  sender  is  never 
held  answerable  for  any  delay  which  occurs  in  its  transmission 
through  the  post  (x)  ;  so  that,  where  any  notice  has  to  be 
given  on  a  particular  day,  it  is  sufficient  to  post  it  so  that  it 
would  in  the  ordinary  course  arrive  at  its  destination  on  that 
day,  and  if  it  is  delayed  in  the  post  the  sender  is  not  respon- 
sible for  the  delay  (^).  This  is  important  in  reference  to 
notices  to  quit  and  notices  of  dishonour.  Here  may  be 
alluded  to  the  rule  laid  down  by  the  House  of  Lords  in 
Dunlop  V.  Higgins  (s),  that  a  contract  to  buy  goods  entered 
into  by  letter  is  complete  when  the  letter  of  acceptance  is 
posted ;  and  the  rule  was  held  to  be  the  same,  in  the  case  of 
a  contract  to  take  shares,  by  the  Court  of  Appeal  in  Chancery 

(«)  Warren  v.  Warren^  1 C.  M.  &  E.  260.     (x)  Sioeken  v.  Collin,  1M.&W.  515. 
(y)  Ward  V.  Lord  I/mdethwrough^  12  C.  B.  252.  («)  1  H.  L.  Cas.  381. 
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in  Harris^  case  {a).  It  makes  no  difference  if  the  letter  is 
never  reoeived  bj  the  person  to  whom  it  is  addressed,  the 
oontraot  being  complete  as  soon  as  the  letter  of  acceptance  is 
delivered  to  the  post-office  {b) ;  but  this  rule  only  applies 
when  the  circumstances  of  the  case  are  such  that  it  must  have 
been  within  the  contemplation  of  the  parties  that,  according 
to  the  ordinary  usages  of  mankind,  the  post  might  be  used  as 
a  means  of  communicating  the  acceptance  (c).  Bj  sect.  26 
of  the  Interpretation  Act,  1889  {d)y  it  is  enacted  as  follows : 
^'  Where  an  Act  passed  after  the  commencement  of  this  Act 
authorizes  or  requires  any  document  to  be  served  by  post, 
whether  the  expression  *  serve '  or  the  expression  *  give '  or 
^send,'  or  any  other  expression  is  used,  then,  unless  the 
contrary  intention  appears,  the  service  shall  be  deemed  to  be 
effected  by  properly  addressing,  pre-paying,  and  posting  a 
letter  containing  the  document,  and,  unless  the  contrary  is 
proved,  to  have  been  effected  at  the  time  at  which  the  letter 
would  be  delivered  in  the  ordinary  course  of  post." 

3rdly.  Where  it  is  necessary  to  prove  posting,  it  is  in 
general  sufficient  to  prove  that  the  letter  was  delivered  to  the 
clerk  whose  duty  it  was,  in  the  ordinary  course  of  business  in 
the  office,  to  carry  letters  to  the  post;  but  this  is  not  a 
conclusive  presumption  like  the  second,  nor  is  it  so  strong  as 
the  first. 

4thly.  Whenever  a  letter,  whether  sent  by  post  or  by  hand, 
is  proved  to  have  been  correctly  addressed  and  delivered  to 
the  clerk  or  servant  of  the  person  to  whom  it  was  addressed, 
it  will  be  presumed  that  it  came  into  his  hands,  although  this 
presumption  can  be  rebutted  (e), 

5thly.  The  post-mark  on  a  letter,  if  decipherable,  raises  a 
presumption  that  the  letter  was  in  the  post  at  the  time 

(a)  L.  R.,  7  Oh.  687.  [e)  Eenthorn  v.  Frawr,  (1892)  2  Ch.  27. 

U)  Household  Fire  Inturance  Co.  T.  Grant,  4  Ex.  D.  216. 

{d)  52  &  63  Viot.  o.  63.  {e)  Maegregor  v.  KeUy,  3  Ex.  794. 
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and  place  specified  in  such  post-mark,  but  this  again  is  a 
rebuttable  presumption  (/) . 

It  may  be  observed,  that  by  sect.  329  of  the  Lunacy  Act, 
1890  (^),  it  is  provided  that  "  when  any  person  is  proceeded 
against  under  this  Act  on  a  charge  of  omitting  to  transmit  or 
send  any  copy,  list,  notice,  statement,  report,  or  other  docu- 
ment required  to  be  transmitted  or  sent  by  such  person,  the 
burden  of  proof  that  the  same  was  transmitted  or  sent  within 
the  time  required  shall  lie  on  such  person ;  but  if  he  proves 
by  the  testimony  of  one  witness  upon  oath  that  the  copy,  list, 
notice,  statement,  report,  or  document  in  respect  of  which  the 
proceeding  is  taken,  was  properly  addressed  and  put  into  the 
post  in  due  time,  or  (in  case  of  documents  required  to  be  sent 
to  the  commissioners,  or  a  clerk  of  the  peace  or  a  derk  to 
guardians)  left  at  the  office  of  the  commissioners,  or  of  the 
clerk  of  the  peace  or  clerk  to  guardians,  such  proof  shall  be  a 
bar  to  all  further  proceedings  in  respect  of  such  charge." 

ft 

Omnia  prcemmuntur  contra  spoliatorem. 

If  a  man,  by  his  own  wrongful  act,  withhold  the  evidence 
by  which  the  facts  of  the  case  would  be  manifested,  every 
presumption  to  his  disadvantage  consistent  with  the  facts 
admitted  or  proved  will  be  adopted.  So,  too,  Courts  of 
Justice  look  with  the  utmost  suspicion  on  the  conduct  of 
parties  who  intentionally  keep  secret  matters  at  a  time  when 
they  might  be  explained,  and  divulge  them  when  lapse  of 
years  may  have  made  contradiction  or  explanation  impos- 
sible (A).  In  Armory  v.  Delamirie  (t),  the  plaintijBf,  a  boy, 
had  found  a  jewel,  which  he  gave  for  inspection  to  the 
defendant,  a  jeweller ;  and  in  trover  for  it,  it  was  held,  that 
unless  the  defendant  <  produced  it,  the  jury  must  presume  it 

(/)  2J.  V.  Johnton,  7  East,  65.  (^)  53  &  54  Vict.  o.  5. 

(A)  Of.  CampbeU  v.  Campbell,  L.  B.,  1  So.  App.  182.     (t)  I  Sm.  L.  0.  153. 
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to  be  of  the  first  water,  and  make  the  value  of  the  best  jewels 
that  would  fit  the  socket  the  measure  of  their  damages ;  but 
this  presumption  only  arises  where  there  is  a  suspicion  of 
fraud :  so  that  where  a  person  refused  to  allow  his  former 
solicitor  to  give  evidence  of  matters  connected  with  the  pro-  ■ 
fessional  relation,  it  was  held  that  there'  was  no  adverse 
presumption  against  him,  Lord  St.  Leonards  saying  that 
there  was  no  analogy  to  the  case  of  Armory  v.  Delamirie  (A). 
Where  the  deficiency  of  evidence  arises  from  negligence,  the 
party  who  is  accountable  for  it  cannot  be  benefited  by  it. . 
Thus,  where  a  liquor  merchant  sued  for  goods  sold  and 
delivered,  and  the  only  evidence  was  that  some  hampers  of 
full  bottles  had  been  delivered  to  the  defendant,  but  there 
was  no  evidence  of  the  contents  of  the  bottles,  Lord  Ellen- 
borough  told  the  jury  to  presume  that  the  bottles  were  filled 
with  the  cheapest  liquor  in  which  the  plaintiff  dealt  (/).     If    • 
a  devisee  under  a  first  will  destroys  a  subsequent  will,  it  will 
be  presumed  as  against  him  that  the  first  will  has  been  re- 
voked {m).     On  this  principle,  in  admitting  evidence  of  a 
will  proved  to  have  been  destroyed  by  the  heir-at-law,  the 
judge  of  the  Ldsh  Court  of  Probate  said  that  he  should  be 
satisfied  with  evidence  much  less  cogent  than  in  the  case  of 
a  lost  will  (w).     The  refusal,  however,  to  produce  documents 
on  notice,  is  not  ground  for  any  inference  as  to  their  con- 
tents {6).     Again,  if    an  accoxmting  party  parts  with  or 
destroys   his  books,  the  strongest  presumptions  consistent 
with  the  rest  of  the  case  will  be  mclde  against  him  {p).    The 
principle  of  presuming  against  a  spoliator  is  adopted  in  Inter- 
national Law  when  papers  have  been  spoliated  by  a  captured 
party  (g). 


Jc)  Wentworth  v.  Lkyd,  10  H.  L.  Oaa.  689. 

j  Chmnet  y.  Fetzey,  1  Gamp.  8.  (o)  Cooper  y.  Gibbons ^  8  Gamp.  363. 

m)  Earwoody,  Ooodright,  dowp.  86.       {p)  Gray  y.  Saig^  20  Beay.  231. 
It)  Mahood  y.  Mahood,  Ir.  B.,  8  Eq.  369.      {q)  The  SunUr,  1  Dodflon,  480. 
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Miscellaneotis  Presumptions. 

Some  important  presumptions  adopted  in  Equity  must 
now  be  briefly  noticed. 

Presumption  against  double  portions.  Where  a  person, 
having  contracted  by  his  marriage  settlement  to  provide 
for  his  wife  or  children,  gives  a  legacy  to  her  or  them 
by  will,  then  (r)  if  the  legacy  be  of  a  sum  as  great  as  or 
greater  than  the  portion  or  provision;  if  it  be  ejusdem  generis; 
if  it  be  equally  certain  with  the  latter  and  subject  to  no  con- 
tingency not  applicable  to  both ;  and  if  it  be  shown  that  it  is 
not  given  for  a  different  purpose ;  then  it  wiU  be  deemed  a 
complete  satisfaction.  If  the  legacy  be  less  in  amount  than 
the  portion  or  provision,  or  if  it  be  payable  at  a  different 
period  or  periods,  then,  although  there  is  some  diversity  of 
opinion  upon  the  subject,  the  weight  of  authority  is,  that  it 
may  be  or  will  be  deemed  a  satisfaction  pro  tantOy  or  in  full, 
according  to  the  circumstances  {s) ;  the  reason  of  these  rules 
being  that  Equity  presumes  that  the  testator  did  not  intend 
a  double  portion  {t).  This  presumption  may  be  repelled  or 
fortified  by  intrinsic  evidence  derived  from  the  nature  of  the 
two  provisions,  or  by  extrinsic  evidence  {t). 

Presumption  of  ademption.  When  a  parent  (t/),  or  other 
person  in  loco  parentis^  bequeaths  a  legacy  to  a  child  or 
grandchild,  and  afterwards  in  his  lifetime  gives  a  portion  to, 
or  makes  a  provision  for,  such  child  or  grandchild,  without 
expressing  it  to  be  in  lieu  of  the  legacy :  in  such  a  case,  if  the 
portion  so  received  or  the  provision  so  made  be  equal  to  or 
exceed  the  amount  of  the  legacy ;  if  it  be  certain  and  not 
merely  contingent ;  if  no  other  distinct  object  be  pointed  out, 
and  if  it  be  ejusdem  generis  y  then  an  intention  will  be  presumed 

(r)  Story'8  Bq.  Jur.  1109.  («)  Story's  Eq.  Jur.  1111. 

(«)  Thynne  v.  Earl  of  Olmgall,  2  H.  L.  Cas.  131 ;  sed.  cf.  Coventry  y. 
Chiehetter,  2  Hem.  &  M.  149. 
{t)  mail  T.  Siccy  2  B.  &  M.  267 ;  Tumud  r.  Tuuaudy  19  Oh.  Diy.  363. 
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to  adeem  the  legacy ; — ^if  the  portion  or  provision  be  less  than 
the  amount  of  the  legacy,  an  ademption  pro  tanto  will  be  at 
all  events  presumed  {x).  To  raise  such  a  presumption  it  has 
been  said  (y),  that  it  is  not  incumbent  on  the  person  who 
alleges  a  satisfaction  to  show  anything  more  than  that  the 
testator,  having  given  a  legacy  of  a  certain  amount,  after- 
wards in  his  lifetime  gave  the  legatee  a  sum  of  money,  the 
nature  of  the  two  gifts  not  being  so  different  as  to  rebut  the 
presumption.  In  Lacon  v.  Lacon  (2),  which  was  a  case  where 
a  testator  in  his  lifetime  gave  two  shares  in  a  partnership 
business  to  one  of  his  youngest  sons,  and  by  his  will  gave  his 
shares  in  the  same  business  to  his  three  sons  equally,  it  was 
held  that  the  presumption  of  ademption  was  rebutted  by  the 
circumstances  under  which  the  two  shares  were  given  to  the 
youngest  son. 

Presumptions  in  case  of  legacies  to  creditors.     It  is  an 

established  rule  in  Equity,  that  where  a  debtor  bequeaths  to 
his  creditor  a  legacy  equal  to  or  exceeding  the  amoimt  of 
his  debt,  it  shall  be  presumed  in  the  absence  of  any  intima- 
tion of  a  contrary  intention  that  the  legacy  was  meant  by  the 
testator  as  a  satisfaction  of  the  debt.  If,  however,  the  debt 
is  upon  a  negotiable  security  (a),  or  upon  a  current  account  {h)j 
there  is  no  such  presumption. 

Cumulation  of  legacies.  Another  class  of  presumptions 
in  Equity  is  with  respect  to  the  cumulation  of  legacies. 
In  Hurst  v.  Beach  (c).  Leach,  M.  E.,  said,  "  Where  a  testator 
leaves  two  testamentary  instruments,  and  in  both  has  given  a 
legacy  Bimplidter  to  the  same  person,  the  court,  considering 
that  he  who  has  twice  given  must  primA  faae  be  intended  to 
mean  two  gifts,  awards  to  the  legatee  both  legacies ;  and  it  is 

ix)  Pym  v.  LoekyeTf  5  M.  &  C.  29. 

(v)  Per  HaU,  V.-C,  Leighton  y.  Zeiffhton,  L.  B.,  18  Eq.  468. 

(z\  (1891)  2  Oh.  482.  (a)  Carr  v.  £astabrooke,  3  Ves.  661. 

(h)  JRawlins  v.  Fowely  1  P.  Wms.  299. 

(0)  5  Mad.  358.    Bat  see  TFtlson  t.  O^Zearyf  L.  B.,  7  Oh.  448. 

g2 
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indifferent  whether  the  second  legacy  is  of  the  same  amoTint, 
or  less,  or  larger  than  the  first ;  but  if  in  such  two  instruments 
the  legacies  are  not  given  simplicitery  but  the  motive  of  the 
gift  is  expressed,  and  in  both  instruments  the  same  motive  is 
expressed,  and  the  same  sum  is  given,  the  court  considers 
these  two  coincidences  as  raising  a  presumption  that  a  testa- 
tor did  not  by  the  second  instrument  mean  a  second  gift,  but 
meant  only  a  repetition  of  the  former  gift." 

The  doctrine  of  resulting  trusts  arises  from  another  pre- 
sumption adopted  in  Equity.  When  a  transfer  is  made  of 
property  without  any  consideration,  express  or  implied,  or 
any  distinct  trust  stated,  the  transferee  will  be  presumed  to 
be  intended  to  hold  the  property  in  trust  for  the  transferor ; 
and  where  a  person  purchases  property  with  his  own  money 
in  the  name  of  another,  it  will  be  presumed  that  the  property 
so  bought  is  intended  to  be  held  in  trust  for  him  who  pays 
the  purchase-money.  But  where  one  person  stands  in  such 
a  relation  to  another  that  there  is  an  obligation  on  that  person 
to  make  a  provision  for  the  other,  and  a  purchase  or  invest* 
ment  is  made  in  the  name  of  that  other,  or  in  the  joint  names 
of  that  person  and  the  other,  a  presumption  arises  of  an 
intention  to  discharge  the  obligation,  and  the  purchase  or 
investment  in  the  absence  of  evidence  to  the  contrary,  is  held 
to  be  a  gift.  Hence  when  a  husband  transfers  stock  into  the 
joint  names  of  himself  and  his  wife,  the  stock  is  the  absolute 
property  of  the  wife  if  she  is  the  survivor  (rf).  So  where  a 
father  purchases  property  in,  or  transfers  property  into,  the 
name  of  a  child,  a  gift  is  presumed  (e),  and  the  same  rule  has 
been  applied  in  the  case  of  an  illegitimate  child  when  there 
has  been  recognition  and  filial  treatment  (/),  and  of  a  grand- 
child whose  father  was  dead  (ff).    It  is,  in  fact,  applicable  to 

(i)  Bummer  t.  Fiteher,  2  M.  &  E.  (/)  Kilpm  y.  Kilpm,  1  H.  &  K. 

262.  520. 

(e)  See  Lewin  on  Trusts,  9th  ed.,  (^)  Ehrand    v.    Dancer,    1    Coll. 

p.  179.  266,  n. 
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all  oases  where  the  person  purohasing  or  transferring  stands 
in  loco  parentis  (A)  to  the  other,  on  account  of  the  moral 
obligation  of  the  former  to  make  a  provision  for  the  latter. 
It  was  held  by  Stuart,  V.-O,,  in  Sat/er  v.  Sughea  (t),  that  in 
the  case  of  a  widowed  mother  there  was  the  same  presump- 
tion as  in  the  case  of  a  father;  but  Jessel,  M.  E.,  in 
Bmnet  v.  Bennet  (A),  held  that  no  presumption  of  gift  arises 
in  the  case  of  a  mother  purchasing  or  investing  in  the  name 
of  a  child,  on  the  ground  that  there  is  no  obligation  on  a 
mother  to  provide  for  her  child  such  as  a  Court  of  Equity 
recognizes.  This  decision,  however,  seems  to  be  erroneous, 
seeing  that  the  Legislature  has  by  the  21st  section  of  the 
Married  Women's  Property  Act,  1882,  not  only  recognized 
an  obligation  on  the  part  of  the  mother  to  maintain  her 
children,  but  rendered  it  compulsory  on  her,  under  certain 
circumstauces,  so  to  do.  In  one  case  (/),  Kay,  J.,  held  that 
certain  small  advances  made  by  a  widowed  mother  to  her 
son,  of  which  she  did  not  in  her  lifetime  claim  repayment, 
were  gifts  on  the  ground  that  the  mother  had  placed  herself 
in  loco  parentis.  The  learned  judge  referred  in  his  judgment 
to  both  Sayer  v.  Hughes  and  Bennet  v.  Bennet,  In  the  case 
of  Ex  parte  Cooper ^  which  is  noted  in  the  Solicitors*  Journal  (w), 
the  Court  of  Appeal  held  that,  where  money  is  advanced  by  a 
father  to  a  son,  and  there  is  evidence  to  show  whether  it  is 
by  way  of  loan  or  gift,  the  question  is  one  of  evidence,  and 
not  of  presumption.  They  held  in  that  case  that  on  the 
evidence  the  advances  were  loans,  and  not  gifts.  Where  a 
Hindu  purchases  property  in  India  in  the  name  of  a  child, 
the  presumption  is  that  it  is  the  property  of  the  father  (n). 
The  declarations  of  the  parent  at  the  time  of  the  transfer 

(A)  Ab  to  what  oonstitates  standing  in  loco  parentis,  see  Lozd  Cottenham's 
jadgfment  in  Fowyt  y.  Mansfield,  2  M.  &  G.  366. 

(i)  L.  R.,  5  Eq.  376.  (/)  Evans  y.  MaxweU,  50  L.  T.,  N.  S.  51. 

\lc)  10  Ch.  Biy.  474.  (m)  28  Sol.  Jonznal,  630. 

(n)  Qopi  Kristo  Gasain  y.  Ounffa  Fersad,  6  Moore,  I.  A.  53. 
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or  purchase  are  admissible  to  rebut  the  presumption  of 
advanoementy  but  not  his  subsequent  declarations  (o). 
Stuart,  V.-O.,  once  admitted  the  evidence  of  the  transferor 
to  rebut  the  presumption  of  advancement,  by  showing  that 
he  made  the  transfer  under  a  mistake  as  to  its  legal  oonse- 
quences  (p).  When  there  is  evidence  to  rebut  the  presump- 
tion of  advancement,  the  court  is  in  the  same  position  as  a 
jury  would  be  (q). 

ContinnaxLce  of  existing  state  of  things.  Where  there  is 
proof  of  the  existence  of  a  state  of  things,  and  no  evidence 
of  the  cessation  of  that  state  of  things,  the  presumption 
is  that  the  existing  state  of  things  continues ;  and  there- 
fore, where  the  question  is  as  to  the  life  or  death  of  a  person 
who  has  been  once  shown  to  be  living,  the  proof  of  the  fact 
lies  on  the  party  who  asserts  the  death,  and  it  was  once  con- 
sidered that  there  was  a  presumption  that  a  person  continues 
alive  Tmtil  the  contrary  be  shown  (r) ;  but  it  is  now  con- 
sidered that  whether  a  person  is  alive  at  a  given  date  is  a 
question  for  the  jury,  and  that  ^^  his  existence  at  an  ante- 
cedent period  may  or  may  not  afford  a  reasonable  inference 
that  he  was  living  at  a  subsequent  date  "  (a). 

Presumption  of  death.  Where  it  is  proved  that  a  per- 
son has  not  been  heard  of  for  seven  years,  a  presumption 
arises  that  he  is  dead.  But  to  raise  this  presumption  '^  there 
should  have  been  an  inquiry  and  search  made  for  the  man 
among  those  who,  if  he  was  alive,  would  be  likely  to  hear  of 
him"(^).    This  presumption  will  not  neoessarily  be  made 

(o)  Williams  v.  WlUiams,  32  Bear.  370 ;  followed  in  O^Brim  y.  SpeU,  Tx.  B., 
7  Eq.  255,  the  judgment  in  which  see. 

ip)  Derojf  Y.  Devoy,  3  Sm.  &  G-.  403. 
q)  Fowkea  y.  Fateoe,  23  W.  B.  538. 
r)  Wilton  y.  ffotbe,  2  East,  313. 
8}  Per  GifPard,  L.  J.,  In  re  Fhene^t  Trusts,  L.  B.,  5  Oh.  150 ;  of.  M,  y. 
Zumky,  1  C.  0.  B.  196  ;  and  In  re  Rhodes,  36  C.  D.  586. 

(0  Fer  Lord  Blackburn,  in  Frttdential  Assurance  Co,  y.  Edmonds,  2  App. 
Gas.  509.  As  to  the  requirements  of  the  Probate  DiYision  in  this  respect, 
see  In  the  goods  of  Clarke,  (1896)  P.  287. 
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between  vendor  and  purchaser  (ti).  This  presnmption  relates 
only  to  tlie  faot  of  death ;  and  the  time  of  death,  whenever  it 
is  material,  must  be  a  subject  of  distinct  proof  by  the  party 
interested  in  fixing  the  time;  for  there  is  no  presumption  as 
to  when,  during  the  seven  years,  the  person  in  question 
died  (a?).  The  faot  of  the  Court  of  Probate  having  granted 
administration  is  not  sufficient  proof  of  death  (y). 

Death  without  issue.  It  has  been  stated  that  the  pre- 
sumption is  that  an  unmarried  man  who  has  not  been  heard 
of  for  seven  years  died  without  issue  (2) ;  and  North,  J.,  is 
believed  to  have  decided  an  unreported  (a)  case  of  lie  Harding^ 
in  1891,  on  such  a  presumption.  But,  on  the  other  hand,  it 
was  laid  down  by  Cockbum,  0.  J.,  in  Oreaves  v.  Grreenwood  (6), 
that  if  it  is  proved  that  a  man  died  many  years  ago,  and  there 
is  nothing  to  show  that  he  had  or  had  not  issue,  there  is  no 
presumption  that  either  he  had  or  had  not  had  issue.  This 
statement  of  the  learned  Chief  Justice  may  be,  and  probably 
is,  accurate  if  taken  literally,  but  the  true  view  of  the  matter 
imder  consideration  seems  to  be  that  where  the  question  of 
the  failure  of  issue  of  a  given  person  arises  for  the  decision  of 
a  court  all  that  can  be  done  is  to  prove  facts  which  raise  a 
presumption  of  want  of  issue  {c)y  and  then  ask  the  court  to 
presume  such  failure;  and  it  has  been  presumed  in  cases 
where  'the  given  person  had  not  been  heard  of  for  a  con- 
siderable number  of  years — ^twenty-five  years  in  two  cases  (df), 
and  seventeen  in  another  (^),  and  inquiries  had  been  made 
which  had  failed  to  elicit  any  information. 

Survivorship.  Where  several  persons  have  perished  in 
the  same  calamity,  the  presumption  was  once  said  to  be  in 

(u)  Dart's  Law  of  Yendon  and  Furohaflen,  6tli  ed.,  p.  385. 

[x)  Jn  re  Phene't  Ihuts,  nbi  snp. ;  In  re  Zetces^t  Tnuttf  L.  B.,  6  Gh.  857. 

(y)  In  re  Beamish,  9  W.  B.  476. 


[z)  Seton  on  Decrees,  6tli  ed.,  p.  1391. 

rspaper  of  Ma^ 
(e)  See  Hubbaok  on  JBvidenoe  of' Succession,  203. 


(a)  See  Times  Newspaper  of  May  28tli,  1891.  {b)  2  Ex.  D.  289. 


d)  Be  Monkey f  25  W.  B.  427  ;  and  Be  Webb,  Ir.  B.,  5  Eq.  235. 

e)  BawHneon  y.  MilUr,  L.  B.,  1  Eq.  52. 


88  LAW  OP  EVIDENCE. 

favour  of  the  survival  of  the  stronger  party  (/) ;  but  in  a 
case  where  it  appeared  that  a  husband,  a  wife,  and  their  two 
children,  were  washed  off  from  the  deck  of  a  ship  by  the 
same  wave  and  drowned,  the  House  of  Lords  held,  that  in 
the  absence  of  further  evidence  it  must  be  presumed  that  all 
died  at  the  same  moment  (g).  The  rule  was  applied  by  the 
Court  of  Probate  when  husband  and  wife  were  both  killed 
in  a  railway  accident,  and  the  bodies  were  found  two  hours 
afterwards  (^),  and  administration  was  granted  to  the  next  of 
kin  of  each ;  so,  also,  where  husband  and  wife  were  proved  to 
have  been  on  board  a  vessel  which  was  a  total  loss  at  sea  {t). 

Bailees.  Where  goods  have  been  lost  or  damaged  while 
in  the  custody  of  a  bailee  or  his  servants,  it  is  presumed  that 
the  loss  or  damage  arises  from  his  negligence  (k).  This  pre- 
sumption appears  to  arise  as  much  in  the  case  of  a  gratuitous 
bailee  as  in  that  of  a  bailee  for  valuable  consideration ;  but 
the  liability  will  be  limited  by  the  rules  laid  down  in  Coggs  v. 
Bernard  (l). 

Partners.  A  partner  primd  facie  has  authority  to  bind 
the  firm  by  any  acts  done  in  carrying  on  in  the  usual  way 
«n».  o/^.Ld  o»ri^  oT^  ton.  But  Ihi,  fZ 
sumption  may  be  rebutted  by  showing  that  such  partner 
has  not,  in  fact,  authority  in  the  particular  matter,  and  the 
person  with  whom  he  is  dealing  either  knows  that  he  has  no 
authority  or  does  not  know  or  believes  him  to  be  a  partner  {m), 
A  partner  may  be  specially  authorized  to  pledge  the  credit  of 
the  firm  outside  the  firm's  ordinary  course  of  business  (n). 


(/)  SiUith  V.  Sooth,  1  Y.  &  C.  117.  (»)  Sect.  7. 

Ul)  Wing  t.  Angrave,  S  H.  L.  Cas.  183. 

Th)  In  the  goods  qf  Wheeler,  31  L.  J.,  P.  M.  &  A.  40. 

h)  In  the  goods  of  Alston,  (1892)  P.  144. 

(k)  Carpue  y.  London  and  Brighton  Railway  Co,,  5  Q.  B.  747;  Lateh  v. 
Eumner  Railway  Co.,  27  L.  J.,  Ex.  166. 

(/)  2  Lord  Baym.  918. 

(m)  See  sect.  6  of  the  Partnenhip  Act,  1890  (53  &  64  Vict.  o.  39),  in  the 
Appendix. 
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SomioiL  The  place  of  a  person's  birth  is  presumed  to 
be  that  of  his  domioil  of  origin,  if  it  is  the  residenoe  of  his 
parents,  but  the  plaoe  where  a  person  resides  must  be  taken 
prima  facie  as  his  domioil  {o).  When,  however,  the  question 
is  whether  a  person  has  ohanged  his  domicil,  continued 
residence  is  not  per  se  proof  of  an  intention  to  change  (p). 

Payment  of  incumbrances  by  persons  having  partial 
interests.  In  Equity,  if  a  person  having  a  partial  interest 
in  a  settled  estate  pays  off  an  incumbrance,  the  presump- 
tion is  that  he  intends  to  keep  the  charge  alive  for  his 
own  benefit  (q).  This  presumption  may  be  rebutted ;  and 
whenever  there  is  any  indication  of  intention,  be  it  small 
or  great,  the  court  must  decide  whether  the  tenant  for  life 
intended  to  clear  the  inheritance  or  not  (r).  Where  a  hus- 
band pays  o£E  an  incumbrance  on  his  wife's  separate  estate  he 
is,  in  the  absence  of  evidence  of  an  intention  to  clear  the 
wife's  estate,  entitled  to  the  benefit  of  the  charge  as  against 
the  estate  («). 

Beceipts.  It  is  a  presumption  that,  if  a  tenant  shows  a 
receipt  for  rent,  all  previous  rent  has  been  paid  by  him  to 
the  landlord  (^),  and  this  presumption  is  one  which  requires 
strong  evidence  to  rebut  it.  A  similar  presumption  would 
doubtless  apply  to  all  cases  of  periodical  pajrments.  No 
receipt  (except  a  receipt  under  seal)  is,  however,  conclusive 
evidence  against  the  maker,  except  in  favour  of  any  person 
who  may  have  been  induced  by  it  to  alter  his  condition  (u). 

Possession  of   documents.     The   possession  of  a  bill  of 


i; 


(o)  Bempde  y.  JohmtoHf  3  Ves.  198. 

[p)  PatiMee  y.  Mann,  33  W.  B.  600. 

Iq)  MorUy  y.  Morley,  6  De  G.,  M.  &  G.  610. 

(r)  Lindtay  y.  Earl  of  WUklow,  Jx.  Rep.,  7  Eq.  206  ;  cf .  PUt  y.  PUt,  22 
Beay.  294. 

(«)  Outram  y.  Syde,  24  W.  R.  268. 

(t)  This  presumption  has  been  adopted  by  the  Legislature  in  seot.  3, 
sub-ss.  4  and  5  of  the  Gonyeyancing  Act,  1881. 

(w)  Gracet  y.  Key^  3  B.  &  A.  318. 
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exohange  by  the  drawer  (x)^  or  of  a  note  by  the  maker  (y),  is 
primd  facie  eyidence  of  payment ;  but  the  possession  of  a 
lease  by  the  lessor  with  the  seals  out  ofE  is  no  evidenoe  of 
a  surrender  by  written  instrument  aooording  to  the  Statute  of 
Frauds  (s). 

Boundaries.  When  two  parishes  or  properties  are  sepa- 
rated by  a  highway,  the  presumption  is  that  the  medium  filum 
vice  is  the  aotual  boundary  {a) ;  when  they  are  separated  by  a 
river  the  medium  filum  aquce  is  presumed  to  be  the  aotual 
boundary.  The  soil  of  a  public  highway  is  presumed  to 
belong  to  the  owners  of  the  adjacent  lands  t^que  ad  medium 
filum  vice  (6),  but  it  was  doubted  by  the  Court  of  Appeal  in 
Ghanoery  in  1872  whether  this  presumption  applied  in  the 
case  of  a  street  in  a  town  {c) ;  and  it  has  been  decided  that  it 
does  not  apply  in  the  ease  of  ground  which  is  intended  to  be 
used  as  a  highway  and  has  not  been  dedicated  to  the  public  {d). 
By  International  Law,  where  two  states  are  bounded  by  a 
navigable  river,  the  middle  of  the  channel  or  Thalweg  is 
presumed  to  be  the  boundary,  with  a  common  right  of  navi- 
gation to  both ;  but  when  it  can  be  proved  that  one  bank  of 
the  river  was  occupied  before  the  other,  it  will  be  presumed 
that  the  first  occupant  has  an  exclusive  title  to  the  river. 
The  presumption,  however,  that  the  bed  and  soil  of  a  stream 
belong  to  the  riparian  owners  does  not  apply  to  a  large  non- 
tidal  and  navigable  lake  {e). 


S)  Gibbon  Y.  Feathentonhauffh,  1  Stark.  225. 
)  Bembridge  t.  Oabome,  1  Stark.  374. 
{z)  Lo9  y.  Thoma*,  9  B.  &  G.  288. 
{d\  B,  Y.  Strand  Board  of  IForks,  4  B.  ft  S.  626. 

[b)  For  a  case  in  whioh  the  presnmption  was  rebutted,  see  ^rvor  y.  FetrU, 
(1894)  2  Oh.  11. 

(e)  Beckett  y.  Corporation  of  Leede^  L.  B.,  7  Oh.  421. 

Id)  Leigh  y.  Jaek,  6  Ex.  D.  264. 

\e)  Johnston  y.  Bloomfield,  Jx,  B.,  8  Q.  L.  68. 
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CHAPTER  VI. 
EVIDEHCE  nr  KATIEBS  OF  OPDriOV. 

SixcE  it  is  the  provinoe  of  the  judge  or  of  the  jury  to  draw 
all  inferences  from  facts,  it  follows,  as  a  general  rule,  to 
which,  however,  there  are  several  exceptions,  that — 

A  witness  must  only  state  facts:  and  his  mere 
personal  opinion  is  not  evidence. 

The  object  of  this  rule  is  to  keep  the  witness,  as  much  as 
possible,  from  trespassing  on  the  functions  of  either  judge 
or  jury ;  and  it  is  relaxed  as  often  as  the  opinion  of  a  witness 
can  be  regarded  in  the  nature  of  a  presumptive  fact.  Thus, 
in  oases  of  insanity  a  medical  witness  cannot  be  asked  whether 
he  considers  that  the  patient  was  insane ;  for  that  is  the  issue 
for  the  court  and  jury ;  but  he  may  be  asked  whether  certain 
symptoms  are  indications  of  insanity,  and  his  answers  are 
evidence  for  the  guidance  of  the  court  and  jury  (a).  Where 
the  sanity  of  a  testator  is  in  issue,  a  letter  purporting  to  be 
from  the  testator  cannot  be  shown  to  a  medical  witness,  and 
such  witness  asked  whether  the  writer  of  such  a  letter  could 
be  of  sound  mind ;  but  where  the  letter  has  been  proved  to 
be  in  the  testator's  writing,  a  witness  may  be  asked  if  it  is  a 
rational  letter. 

In  the  case  of  E.  v.  Rowton  (&),  which  established  that,  in 

(a)  j;.  y.  MPNaghten^  10  C.  &  F.  200.  {h)  L.  &  C.  520. 
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reply  to  evidence  of  a  prisoner's  good  oharaoter,  the  prosecu- 
tion may  call  witnesses  to  prove  that  his  general  character  is 
bad ;  it  was  held  by  the  majority  of  the  judges,  that  witnesses 
to  character  can  only  speak  as  to  the  prisoner's  reputation, 
haying  reference  to  the  nature  of  the  charge,  and  may  not 
give  their  own  opinion  on  the  subject. 

In  actions  of  slander,  where  it  is  important  to  prove  an 
innuendo  and  that  the  obvious  and  natural  meaning  of  a 
word  was  not  that  which  the  speaker  intended  to  convey  to 
the  witness,  the  witness  cannot  be  asked  what  he  understood 
by  the  language ;  for  the  answer  to  such  a  question  would  be 
in  the  nature  of  an  inference  and  a  mere  personal  opinion ; 
but  questions  may  be  put  to  him  which  tend  to  elicit  all  the 
surrounding  facts  and  circumstances  which  led  him  to  imder- 
stand  the  words  in  a  slanderous  sense,  and  he  may  be  asked 
whether  there  was  irony  in  the  speaker's  tone  at  the  time, 
and  generally  whether  there  was  anything  to  prevent  him 
from  imderstanding  the  words  in  their  ordinary  sense  (c). 
It  has,  however,  been  held  that  in  an  action  for  fraudulently 
representing  a  third  person  to  be  trustworthy,  the  defendant 
may  call  witnesses  to  give  their  opinion  as  to  such  person's 
trustworthiness  {d). 

In  the  leading  case  of  Carter  v.  Boehni  (e)  it  was  a  question 
whether  a  policy  of  insurance  was  vitiated  by  the  conceal- 
ment of  facts  which  had  not  been  communicated  to  the  under- 
writers. A  broker  gave  evidence  of  the  materiality  of  the 
facts,  and  stated  his  opinion,  that  if  they  had  been  disclosed 
the  policy  would  not  have  been  underwritten ;  but  the  court 
held  his  statement  to  be  inadmissible.  Lord  Mansfield  eaid : 
*'  Great  stress  was  laid  upon  the  opinion  of  the  broker ;  but 
we  all  think  the  jury  ought  not  to  pay  the  least  regard  to  it. 

{e)  DavieB  v.  EartUy,  8  Exoh.  200 ;  Bamett  v.  Allen,  3  H.  &  N.  376. 
(rf)  Sheen  v.  Bumpttead,  2  H.  &  C.  193.  {e)  3  Burr.  1906. 
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It  is  mere  opinion^  which  is  not  evidence ;  it  is  opinion  after 
an  event ;  it  is  opinion  without  the  least  foundation  from  any 
previous  precedent  or  usage;  it  is  an  opinion  which,  if  rightlj 
formed,  could  be  drawn  only  from  the  same  premises  from 
which  the  court  and  jury  were  to  determine  the  cause,  and 
therefore  it  is  improper  and  irrelevant  in  the  mouth  of  a 
witness." 

This  judgment  of  Lord  Mansfield  contains  the  principles 
on  which  mere  opinion  is  not  received  as  evidence ;  but  it  is 
right  to  state  that  his  view  of  the  law,  as  to  this  particular 
case  has  been  much  controverted,  and  that  it  has  been  con- 
sidered by  other  learned  authorities  (/)  to  come  within  the 
fourth  exception  to  the  general  rule. 

The  general  rule  stated  above  is  subject  to  the  following 
exceptions : — 

1st  Exception.  On  questions  of  identification  a 
witness  is  allowed  to  speak  as  to  his  opinion  or 
belief  {g). 

This  applies  to  any  species  of  identification,  whether  of 
persons  or  of  things,  and  especially  to  the  identification  of 
handwriting,  as  to  which  see  Part  II.,  Chap.  4. 

2nd  Exception.  A  witness's  opinion  is  receivable 
in  evidence  to  prove  the  apparent  condition  or 
state  of  a  person  or  thing. 

Thus  a  witness  may  state  that  a  person  appeared  to  hiTn 
confused  or  agitated,  rich  or  poor,  young  or  old,  or  that  a 
building  appeared  decayed  or  stable,  or  that  a  document 
appeared  to  be  in  good  or  bad  condition. 

if)  See  note  to  Carter  y.  Boehnif  1  Sm.  L.  G.  504. 
f)  Fryer  y.  Gathereole,  13  Jur.  642. 
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3rd  Exception.  On  the  trial  of  an  indictment  for 
obtaining  goods  by  false  pretences  the  prose- 
cutor may  be  asked  what  inference  he  drew 
from  a  document  received  from  the  defen- 
dant (A). 

This  evidence  is  admissible  to  prove  the  belief  of  the  pro- 
seoutor  that  the  false  pretence  was  true,  and  not  to  prove  that 
expressions  in  the  document  bore  a  particular  meaning. 

4#A  Exception.  The  opinions  of  skilled  or  scientific 
witnesses  are  admissible  evidence  to  elucidate 
matters  which  are  of  a  strictly  professional  or 
scientific  character. 

In  Campbell  v.  Richards  (t),  Lord  Denman  said : — "  Wit- 
nesses conversant  in  a  particular  trade  may  be  allowed  to 
speak  to  a  prevailing  practice  in  that  trade;  scientific  persons 
may  give  their  opinions  on  matters  of  science ;  but  witnesses 
are  not  receivable  to  state  their  views  on  matters  of  legal  or 
moral  obligation,  nor  on  the  manner  i^  which  others  would 
probably  be  influenced  if  the  parties  had  acted  in  one  way 
rather  than  another.  In  the  case  of  Carter  v.  JBoehm,  a 
broker,  who  was  called  as  a  witness  for  the  plaintiff,  stated  on 
cross-examination,  that  in  his  opiiuon  certain  letters  ought  to 
have  been  disdosed,  and  that  if  they  had,  the  poHcy  would 
not  have  been  underwritten.  The  jury,  however,  found, 
against  the  witness's  opinion,  a  verdict  for  the  plaintiff. 
When  his  opinion  was  pressed,  as  a  ground  for  a  new  trial. 
Lord  Mansfield,  in  the  name  of  the  whole  court,  declared 
that  the  jury  ought  not  to  pay  the  least  regard  to  it,  because 
it  was  mere  opinion  and  not  evidence.  The  same  doctrine 
was  laid  down  in  a  case  of  Ihirrell  v.  Bederleyj  by  Gibbs, 

(A)  B.  T.  King,  (1897)  1  Q.  B.  214.  (i)  5  B.  &  Ad.  846. 
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0.  J.,  though  he  received  the  evidence  on  great  pressure. 
He  said,  ^  The  opinion  of  the  underwriters  on  tl\e  materiality 
of  facts  and  the  effect  they  would  have  had  upon  the 
premium  is  not  admissible  in  evidence/  Lord  Mansfield  and 
Lord  Kenyon  discountenanced  this  evidence  of  opinion, 
and  I  think  it  ought  not  to  be  received.  It  is  the  pro- 
vince of  a  jury  and  not  of  individual  underwriters  to 
decide  that  facts  ought  to  be  communicated.  It  is  not  a 
question  of  science,  in  which  scientific  men  will  mostly 
think  alike,  but  a  question  of  opinion,  liable  to  be  governed 
by  fancy,  and  in  which  the  diversity  might  be  endless. 
Such  evidence  leads  to  nothing  satisfactory,  and  ought  to 
be  rejected." 

It  will  appear  from  .this  judgment  that  the  principles,  aa 
stated  above,  axe  recognized  and  acted  on  universally,  and 
that  the  only  practical  dij£culty  in  applying  them  exists  in 
the  question  as  to  what  is  and  what  is  not  a  subject  of  scien- 
tific inquiry.  The  inclination  of  modem  authorities  appears 
to  be  to.  enlarge  the  definition;  and  it  is  probable  that  if 
Carter  v.  Boehm^  and  Campbell  v.  Richards^  were  to  be  decided 
again,  it  would  be  h^ld  that  the  nature  of  mercantile  traffic, 
and  the  principles  of  insurance  in  particular,  are  sufficiently 
recondite  to  entitle  them  to  the  privilege  which  was  disallowed 
in  those  cases  (A-).  In  patent  cases,  although  scientific  wit- 
nesses are  often  asked  whether  there  has  been  an  infringe- 
ment, their  evidence  on  that  point  is  strictly  inadmissible  {t). 
In  Greville  v.  Chapman  (m),  which  was  an  action  for  libel 
arising  out  of  a  racehorse  transaction,  it  was  held  by  Lord 
Denman,  that  a  member  of  the  Jockey  Club  might  be  asked 
as  a  witness,  whether  he  did  not  consider  a  certain  course  of 


ik)  1  Sm.  L.  G.  286  a ;  Itiekardt  y.  Murdoch,  10  B.  &  0.  527. 
It)  Per  Lord  WensleYdale,  Seed  y.  Eiggim^  8  H.  L.  Gas.  566. 
[m)  5  Q.  B.  731. 
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oonduct  to  be  dishonourable.  A  skilled  witness  may  not 
only  say  that  he  formed  an  opinion,  but  that  he  acted  on 
that  opinion,  and  his  acting  upon  it  is  a  strong  corroboration 
of  the  truth  (n). 

Patent  Cases.  The  evidence  of  experts  is  more  frequently 
resorted  to  in  patent  cases  than  in  any  other  class  of  cases, 
and  is  undoubtedly  of  great  value  and  assistance  to  the  court 
therein,  but  the  courts  have  recently  protested  against  expert 
evidence  being  given  on  matters  which  are  for  the  court  and 
not  for  any  witness,  e,g.y  whether  defendant's  article  is  an 
infringement  (o)  and  what  is  the  construction  to  be  placed  on 
a  specification,  on  this  Lord  Justice  Smith  said  (jo),  "I  say 
that  this  evidence  of  experts  as  to  the  construction  of  the* 
specification  is  inadmissible,  and  that,  except  as  to  the 
meaning  of  scientific  terms  when  they  occur,  or  as  to 
the  working  of  mechanical  appliances,  or  as  to  what  such 
working  will  bring  about  expert  evidence  should  not  be 
admitted.  It  is  the  practice  of  admitting  this  evidence 
which  gives  rise  to  much  of  the  excessive  length  to  which 
patent  cases  run/' 

The  evidence  of  experts  must  be  received  with  caution, 
because  they  are  so  apt  to  make  themselves  partisans,  and 
thus  dJTniniflh  the  value  of  their  testimony.  Lord  Campbell, 
indeed,  once  said  of  experts,  "  They  come  with  such  a  bias 
on  their  minds  to  support  the  cause  in  which  they  are 

m 

embarked,  that  hardly  any  weight  should  be  given  to  their 
evidence"  (q).  It  is  also  deserving  of  remark,  that  there  is 
no  English  case  in  which  a  witness  has  been  indicted  for 
perjuiy  in  a  mere  matter  of  opinion ;  nor  does  it  seem  that 

(n)  Stephenson  y.  Biver  Tyne  CommUaioners,  17  W.  B.  690. 
(o)  Per  Lord  EusseU,  C.  J.,  in  Brookt  v.  Steele  and  Currie,  14  B.  P.  0.  73. 
(p)  In  Gadd  v.  Mayor  of  Manchester,  9  R.  P.  0.  630. 
Iq)  10  0.  &  F.  191.    8ee  also  the  views  of  Jessel,  M.  B.,  as  to  expert 
evidence,  in  Lord  Ahingw  v.  Ashion,  L.  B.,  17  Eq.  373. 
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an  indictment  would  lie,  nnless  the  opinion  given  amounts  to 
the  assertion  of  a  f aot  that  is  untrue,  or  suggests  an  inference 
that  is  obviously  false. 

Books,  and,  in  particular,  dictionaries  (r),  are  admissible  to 
shov^  the  sense  in  which  words  are  used;  and  especially  in 
cases  of  libel  defendants  have  been  permitted  to  refer  largely 
to  previous  publications,  and  to  read  them  as  part  of  their 
defence,  in  order  to  show  that  certain  forms  of  expression 
were  not  meant  as  matter  of  reproach  or  ridicule;  and  to 
explain  whether  they  have  been  used  in  a  metaphorical  or 
literal  sense.  Books  also  may  be  used  to  show  the  opinions 
of  their  writers  on  their  subjects ;  but  such  opinions  cannot 
.be  made  evidence  of  specific  facts.  "  Thus,  it  is  not  com- 
petent in  an  action  for  not  farming  according  to  covenant,  to 
refer  to  books  for  the  purpose  of  showing  what  is  the  best 
way  of  farming ;  nor  in  an  action  on  the  warranty  of  a  horse 
would  it  be  allowable  to  refer  to  works  of  a  veterinary  surgeon 
to  show  what  is  unsoundness"  («).  So  in  an  action  for  a 
libel  charging  the  plaintiff  with  being  a  rebel  and  traitor, 
^*  because  he  was  a  Eoman  Catholic,"  the  defendant  was  not 
allowed  to  justify  by  citing  books  of  authority  among  the 
Boman  Catholics,  which  seemed  to  show  that  their  doctrines 
were  inimical  to  loyalty  (t).  In  all  sach  cases,  as  also  in  the 
proof  of  foreign  law,  the  evidence  is  matter  of  science,  which 
must  be  given  by  experts  or  scientific  witnesses  in  court. 
As  to  the  use  whieh  can  be  made  of  foreign  law  books,  see 
pasty  Chap.  XIX. 

Books  are  often  only  hearsay,  of  the  most  vague,  incon- 
sistent, and  remote  character,  statements  made  by  absent, 
perhaps  anonymous,  witnesses,  who  write  without  being  under 


(r)  Clemenii  v.  Oolding,  2  Camp.  25. 

(*)  Per  Pollock,  0.  B.,  Larhy  v.  Outeley,  1  H.  &  N.  12. 

{t)  Darby  v.  Ouaeleyy  1  H.  &  N.  1. 

P.  H 
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the  fear  of  the  spiritual  or  secular  penalties  of  an  oath,  and 
without  being  subject  to  cross-examination.  It  is  plain, 
therefore,  on  the  first  principles  of  evidence,  that  they  are 
without  any  of  the  elements  of  legal  credibility. 

The  general  rule  will  not  be  construed  to  exdude  from  the 
consideration  of  a  jury  anything  which  would  assist  them  in 
making  up  their  minds  upon  the  facts  in  dispute,  but  is 
intended  simply  to  prevent  the  functions  of  the  jury  being 
usurped  by  the  witness,  which  would  be  done  were  he  allowed 
to  lead  their  opinion  by  his  own. 


(     99     ) 


CHAPTER  VII. 


PBIVILEOE. 


Except  when  some  positive  rule  intervenes,  a  witness  is 
compellable  to  answer  any  question  that  may  be  put  to  him. 
It  is  generally  understood  now,  that  a  witness  may  be  asked 
any  question  (except  questions  tending  to  show  that  he  has 
been  guilty  of  adulteiy ) ;  but  there  are  many  questions  which 
he  will  not  be  compellable,  and  some  which  he  will  not  be 
permitted,  i,e,y  is  not  competent,  to  answer.  So  in  documen- 
tary evidence  every  writing  is  admissible,  except  when  it  is 
excluded  by  some  rule  of  law. 

Wherever  a  witness  is  not  compellable  or  not  competent  to 
answer  any  question,  it  is  because  some  privilege  intervenes, 
which  privilege  is  sometimes  that  of  the  witness  himself, 
sometimes  that  of  another  person,  and  sometimes  that  of  the 
State,  which  asserts  the  right  of  excluding  certain  kind  of 
evidence  on  grounds  of  public  policy.  Where  the  privilege  is 
that  of  the  witness  himself,  he  may  waive  it  and  answer  the 
question ;  where  the  privilege  is  that  of  another  person,  such 
person  may  waive  it  and  permit  the  witness  to  answer,  but 
the  waiver  cannot  proceed  from  the  witness  himself.  Where, 
in  reliance  on  privilege,  a  witness  refuses  to  answer,  or 
is  not  allowed  to  answer  any  question,  no  presumption 
arises  that  the  evidence  so  withheld  is  unfavourable  to  any 
person. 

h2 
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Ttie  different  kinds  of*  privilege  will  be  gathered  from  the 
following  rules,  viz  : — 

EuLE  1. 

A  witness  is  not  compellable  to  answer  any  ques- 
tion or  to  produce  any  document  tending  to 
criminate  him. 

On  the  principle  nemo  teneiur  seipsum  prodere,  a  witness, 
whethe^  a  party  to  a  suit  or  not,  cannot  be  compelled  to 
answer  any  question,  whether  put  viva  voce  or  in  the  form  of 
'a  written  interrogatory  (a),  the  answer  to  which  may  expose, 
or  tend  to  expose,  him  to  a  criminal  charge,  penalty  (&),  or 
forfeiture  of  any  kind.  This  rule  is  recognized  and  expressed 
by  the  Law  of  Evidence  Amendment  Act,  1851,  which,  after 
making  the  parties  to  civil  actions  and  suits  competent  and 
compellable  witnesses  on  behalf  of  either  party,  enacts  that 
nothing  in  the  Act  shall  render  any  person  compellable  to 
answer  any  question  tending  to  criminate  himself  or  her- 
self (c).  This  rule  of  protection  is  not  confined  to  what  may 
tend  to  subject  a  witness  to  penalties  by  the  laws  of  Eng- 
land [d).  On  similar  grounds  the  production  of  documents 
may  be  refused. 

The  protection  must  always  be  claimed  on  oath,  i.e.j  the 
party  claiming  it  must  pledge  his  oath  that  the  answer  to  a 
question  or  the  production  of  a  document  would  tend  to 
criminate  him  {e).  Where  discovery  of  documents  is  applied 
for  the  protection  must  be  claimed  in  the  affidavit,  in  com- 
pliance with  the  order,  and  not  on  the  application  itself  (/). 


{a\  Martin  v.  Treacher,  16  Q.  B.  D.  607. 

(b)  Ab  to  what  ia  an  action  for  a  -peaaalty,  see  Saunders  y.  JFiel,  (1892) 
2  Q.  B.  321. 

{e)  14  &  15  Yiot.  c.  99,  s.  3. 

{d)  U.  S.  A,  V.  Macrae,  L.  R.,  3  Oh.  79.  But  see  King  of  Two  Sicilies  v. 
Wilcox,  1  Sim.  N.  S.  331. 

(e)  Webb  v.  East,  6  Ex.  D.  108  ;  and  Spohes  v.  Orosvenor  Hotel  Co.,  (1897) 
2  Q.  B.  124. 

(/)  Spokes  y.  Orosvenor  Hotel  Co.,  nbi  sapra. 
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In  R.  V.  Garlett  (g),  it  was  held  that  a  witness  is  not 
compellable  to  answer  a  question  if  the  court  be  of  opinion 
that  the  answer  might  tend  to  criminate  him.  It  was  also 
held  in  the  same  case  that  tjie  court  may  compel  a  witness  to 
answer  any  such  question ;  but  that  if  the  answer  be  sub- 
sequently used  against  the  witness  in  a  criminal  proceeding, 
and  a  conviction  obtained,  judgment  will  be  respited  and  the 
conviction  reversed.  In  R,  v.  £oi/es  (^),  Cockbum,  C.  J.,  in 
delivering  the  judgment  of  the  court,  said :  "  To  entitle  a 
party  called  as  a  witness  to  the  privilege  of  silence  ihe  court 
must  see  from  the  circumstances  of  the  case  and  the  nature  of 
the  evidence  which  the  witness  is  called  to  give,  that  there  is 
reasonable  ground  to  apprehend  danger  to  the  witness  from 
his  being  compelled  to  answer.  We  indeed  quite  agree  that 
if  the  fact  of  the  witness  being  in  danger  be  once  made  to 
appear,  great  latitude  should  be  allowed  to  him  in  judging 
for  himself  of  the  effect  of  any  particular  question ;  there 
being  no  doubt,  as  observed  by  Baron  Alderson  in  Oshoime 
V.  London  Dock  Co.  (/),  that  a  question  which  might  appear  at 
first  sight  a  very  innocent  one  might,  by  affording  a  link  in 
a  chain  of  evidence,  become  the  means  oi  bringing  home  an 
offence  to  the  party  answering.  Subject  to  this  reservation 
a  judge  is,  in  our  opinion,  bound  to  insist  on  a  witness 
answering,  unless  he  is  satisfied  that  the  answer  will  tend  to 
place  the  witness  in  peril."  This  statement  of  the  law  was 
approved  and  adopted  by  the  Court  of  Appeal  in  the  case  of 
Ex  parte  Reynolds  {k). 

When  and  how  the  privilege  is  claimed.  It  is  settled  that 
it  is  no  ground  for  a  witness  to  refuse  to  go  into  the  box, 
that  a  question  will  criminate  him,  and  that  he  will  refuse 
to  answer  it.      The  privilege  can  be  claimed  only  by  the 

{g)  1  Deo.  236.  {h)  1  B.  &  S.  311. 

(i)  10  Ex.  698.  {k)  20  Gh.  D.  294. 
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"witness  himself  after  he  has  been  sworn  and  the  objeotionable 
question  put  to  him  (/) ;  and  the  witness  must  pledge  his  oath 
that  he  believes  the  answer  will  tend  to  criminate  him.  If 
he  assigns  a  reason  for  not  answering,  which  in  the  opinion 
of  the  court  is  insufficient,  he  will  be  compellable  to  answer. 
He  can  claim  his  privilege  at  any  time,  and  does  not  waive  it 
altogether  by  omitting  to  claim  it  at  an  earlier  oppor- 
tunity (w).  A  judge  ought  to  caution  a  witness,  where  a 
privilege  exists,  that  he  is  not  bound  to  answer  (n). 

As  to  a  wife  criminating  her  husband.  In  B,  v.  All  Saints^ 
Worcester  (o).  Lord  EUenborough  held  that  a  wife  was  com- 
petent to  answer  questions  criminating  her  husband,  and  that 
the  answers  were  not  excluded  on  the  ground  of  public 
policy ;  but  Bayley,  J.,  was  of  opinion  that  a  wife  who  threw 
herself  upon  the  protection  of  the  court  would  not  be  com- 
pelled to  answer.  There  is  no  doubt  that  a  wife  cannot  be 
compelled  to  answer  any  question  which  may  expose  her 
husband  to  a  charge  of  felony  {p). 

Waiver  by  witness.  If  the  privilege  is  that  of  the  witness 
he  may  waive  it  and  answer  at  his  peril  {q). 

Extent  of  privilege.  The  privilege  extends  to  cases  in 
which  an  answer  might  subject  the  witness  to  penalties  or 
forfeitures  (r) ;  but  he  cannot  refuse  to  answer  any  question, 
relevant  to  the  issue,  on  the  ground  that  his  answer  would 
show  that  he  owed  a  debt,  or  would  otherwise  expose  him  to 
a  civil  action  («). 


t 


It)  BoyU  V.  Wiseman^  10  Ex.  647.  (m)  R.  v.  Oarbett,  1  Den.  268. 

(n)  Per  Maule,  J.,  Fisher  v.  Honakh,  12  0.  B.  762 ;  Taxton  v.  Doufflas, 
16  Ves.  242. 

(o)  6  M.  &  S.  194. 

Ip)  Cartwright  v.  Green,  8  Ves.  410.       [q]  Faxton  v.  Douglas,  16  Ves.  242. 

(r)  Gates  v.  Hardacre,  3  Taunt.  424  ;  cf .  Fye  v.  ButterJUld,  6  B.  &  S.  829  ; 
and  Mexborough  (Earl  of)  v.  Whitwood  Urban  District  Couneil,  (1894)  2  Q.  B. 
Ill,  where,  in  an  action  to  enforce  a  forfeiture  of  a  lease,  it  was  held  that 
the  plaintiff  could  not  obtain  disoovery  on  the  issue  relating  to  forfeiture. 

(»)  46  Geo.  3,  c.  37. 
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Some  difGlciilties  arise  in  the  application  of  the  general 
role  in  oonsequenoe  of  the  special  limitations  which  have 
been  put  on  it  by  several  statutes,  which  have  enacted 
expressly  that  a  witness  cannot  refuse  to  answer  matters  to 
which  they  refer,  on  the  ground  that  the  answers  would 
criminate  him;  but  that  such  answers  shall  not  be  used 
against  him  in  a  criminal  proceeding  arising  out  of  the 
same  transaction.  By  the  Larceny  Act,  1861  {i)y  s.  86, 
nothing  in  the  previous  provisions  therein  affecting  fraudu- 
lent agents,  factors,  bankers,  attorneys,  trustees,  officers  of 
companies,  &c.,  is  to  entitle  any  such  person  to  refuse  to 
answer  a  bill  in  equity,  or  questions  or  interrogatories  in  any 
civil  proceeding  or  bankruptcy  investigation ;  and  the  Bank- 
ruptcy Act,  1890  (w),  s.  27,  provides  that  "  a  statement  or 
admission  made  by  any  person  in  any  compulsory  examina- 
tion or  deposition  before  any  court  on  the  hearing  of  any 
matter  in  bankruptcy  shall  not  be  admissible  as  evidence 
against  that  person  in  any  proceeding  in  respect  of  any  of 
the  misdemeanors  referred  to  in  the  said  sect.  85."  So,  by 
the  Merchandise  Marks  Act,  1887  (^),  s.  19  (2),  nothing  in 
the  Act  is  to  entitle  any  person  to  refuse  to  make  a  complete 
discovery  or  to  answer  any  question  or  interrogatory  in  any 
action,  but  such  discovery  or  answer  is  not  to  be  admissible 
in  evidence  against  such  person  in  any  prosecution  for  an 
offence  against  the  Act.  Again,  by  the  Corrupt  and  Illegal 
Practices  Prevention  Act,  1883  (j/),  s.  69,  no  person  called  as 
a  witness  respecting  an  election  before  any  election  court  is 
to  be  excused  from  answering  questions  relating  to  any 
offence  at  or  connected  with  such  election,  on  the  ground 
that  the  answer  might  criminate  or  tend  to  criminate  himself, 
or  on  the  ground  of  privilege,  provided  that  a  witness  who 


it)  24  &  26  Viot.  0.  96.  (tt)  63  &  64  Viot.  o.  71. 

{x)  60  &  61  Vict.  0.  28.  (y)  46  &  47  Viot.  o.  61. 
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answers  truly  all  questions  whioh  he  is  required  to  answer  is 
to  be  entitled  to  a  certificate  of  indemnity  stating  that  he  has 
so  answered,  and  an  answer  to  questions  put  by  or  before  an 
election  court  is  not  to  be  admissible  against  the  witness  in 
any  civil  or  criminal  proceeding,  except  for  perjury  in  respect 
of  such  evidence.  This  provision  applies  also  to  the  exami- 
nation of  witnesses  before  election  commissioners.  An  analo- 
gous provision  is  contained  in  the  Explosive  Substances  Act, 
1883(s),  s.  6  (2). 

Under  previous  (as  well  as  the  present)  Bankruptcy  Acts 
a  bankrupt  was  liable  to  be  examined  touching  his  trade, 
dealings,  and  estate,  and  questions  arose  how  far  his  answers, 
if  incriminatory,  could  be  used  against  him  in  proceedings 
outside  the  bankruptcy  proceedings.  The  chief  cases  in 
which  these  questions  arose  were  cited  in  the  fifth  edition  of 
this  book,  but  it  is  now  deemed  sufficient  to  give  the  present 
law  and  practice  on  the  subject.  The  Bankruptcy  Act  of 
1883  {a)  provides  by  sect.  17  "  (1)  Where  the  court  makes  a 
"  receiving  order  it  shall  hold  a  public  sitting  on  a  day  to  be 
"  appointed  by  the  court  for  the  examination  of  the  debtor, 
"  and  the  debtor  shall  attend  thereat,  and  shall  be  examined 
"  as  to  his  conduct,  dealings,  and  property.  (7)  The  court 
"  may  put  such  questions  to  the  debtor  as  it  may  think 
"  expedient.  (8)  The  debtor  shall  be  examined  upon  oath, 
"  and  it  shall  be  his  duty  to  answer  all  such  questions  as  the 
"  court  may  put  or  allow  to  be  put  to  him.  Such  notes  of 
"  the  examination  as  the  court  thinks  proper  shall  be  taken 
"  down  in  writing,  and  shall  be  read  over  to  and  signed  by 
"  the  debtor,  and  may  thereafter  be  used  in  evidence  against 
"  him ;  they  shall  also  be  open  to  the  inspection  of  any 
^'  creditor  at  all  reasonable  times." 

The  statements  made  by  a  debtor  upon  such  examination 

(«)  46  &  47  Vict.  0.  3.  (fl)  46  &  47  Vict.  o.  62. 
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are  of  course  not  admissible  in  evidence  against  anyone 
except  himself  {b)  ;  but  they  are  admissible  against  him,  even 
if  incriminatory,  in  any  subsequent  proceedings,  whether 
under  the  Bankruptcy  Acts  or  not  (c),  with  the  limitation 
enacted  by  the  28th  section  of  the  Bankruptcy  Act,  1890  (d). 
The  statements  can  be  proved  not  only  by  the  transcript  of 
the  notes  of  the  examination,  but  by  the  parol  evidence  of 
anyone  present  at  the  examination,  even  though  they  have 
not  been  read  over  to  or  signed  by  the  debtor  (e), 

Afl  the  debtor  cannot  refuse  to  answer  any  questions  which 
the  court  may  put  or  allow  to  be  put  to  him,  it  is  obviously 
the  duty  of  the  court  to  be  careful  not  to  allow  questions  to 
be  put  the  answers  to  which  might  be  incriminatory,  unless 
such  questions  fairly  relate  to  the  "conduct,  dealings,  or 
property  "  of  the  debtor. 

Degrading  questions.  When  the  question  is  merely  de- 
grading to  the  witness,  and  its  object  is  to  discredit  his  testi- 
mony by  showing  him  to  be  of  a  disreputable  character,  the 
authorities  are  coDflicting  as  to  the  privilege  of  the  witness  in 
refusing  to  answer.  Generally,  it  appears  to  be  clear  that 
such  a  question  may  be  asked;  but  that  where  it  is  not 
material  to  the  issue,  and  its  object  is  merely  to  degrade  the 
character  of  the  witness,  he  is  not  compellable  to  answer  it. 
Thus,  on  a  charge  of  rape,  or  indecent  assault,  the  prosecu- 
trix cannot  be  compelled  to  say  whether  she  has  had 
connection  with  other  men,  or  particular  persons;  nor  can 
evidence  of  such  connection  be  received,  for  if  she  has  once 
denied  it  her  answer  is  final  (/).  But  she  can  be  asked  if  she 
has  had  previous  connection  with  the  accused,  and  if  she 
denies  it  her  answer  is  not  final,  and  witnesses  can  be  called 

{b)  Re  Biunnery  19  Q.  B.  D.  672;  New  France  ^  Garrard's  Trustee  v. 
hunting,  (1897)  2  Q.  B.  19. 

(e)  In  re  a  Solieitor,  38  W.  B.  607 ;  see  The  Queen  v.  Erdheim,  (1896) 
2  Q.  B.  260.  (d)  See  ante,  p.  103. 

(e)  The  Queen  v.  Erdheiw^  ubi  supra.         (/)  It,  y.  Molmes^  1  G.  C.  R.  334. 
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to  prove  such  previous  connection  (</).  So,  in  an  action  of 
seduction,  the  woman  is  not  compellable  to  say  whether  she 
has  had  connection  with  other  men  previous  to  the  alleged 
seduction ;  but  the  defendant  may  prove  such  previous  con- 
nection in  reduction  of  damages  (/^). 

Equity  has  carried  this  rule  further  than  common  law,  for 
not  only  is  a  witness  not  compelled  to  answer  any  question 
which  would  subject  him  to  a  criminal  charge,  or  to  any 
pains  or  penalties,  but  he  is  not  compelled  to  answer  any 
question  which  would  subject  him  to  ecclesiastical  censure,  or 
to  a  forfeiture  of  interest ;  and  the  protection  is  said  to  be 
extended  even  to  cases  where  the  answer  would  prove  the 
witness  guilty  of  great  moral  turpitude,  subjecting  him  to 
penal  consequences  (^). 

When  the  reason  for  the  privilege  ceases  the  privilege  will 
cease  also ;  and  therefore,  if  a  penalty  or  forfeiture  would 
enure  for  the  benefit  of  a  plaintiff  and  he  waives  the  same, 
or  when  the  time  for  suing  for  a  penalty  has  expired,  a 
witness  is  compellable  to  answer,  notwithstanding  the  conse- 
quences, as  also  he  is  if  by  contract  he  is  bound  to  answer  (k). 
So  also  a  witness  is  compellable  to  answer  if  the  only  person 
entitled  to  sue  for  the  penalty  or  enforce  the  forfeiture  is 
dead  (/) ;  as  also  when  the  offence  has  been  pardoned.  Of 
course,  when  a  person  incurs  no  penalties,  the  alleged  ille- 
gality of  a  transaction  is  no  excuse  (m). 

EULE  2. 

Counsel,  solicitors,  and  their  clerks  are  not  per- 
mitted to  disclose  communications  which  have 
been  made  to  them  in  professional  confidence 
by  their  clients,  without  the  consent  of  such 

(a)  B,  V.  miey,  18  Q.  B.  D.  481.  {h)  Doddv.  Korris,  3  Camp.  619. 

(•)  Wigwam  on  Discovery,  81 ;  Mitford  on  Pleading,  194. 
Ik)  Wigram  on  Discovery,  83.  (/)  Anoti.y  1  Vem.  60. 

(m)   Williams  v.  Tn/e,  18  Beav.  366. 
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clients ;  nor  can  a  man  be  compelled  to  disclose 
any  communication  which  he  has  made  in  pro- 
fessional confidence  to  his  solicitor  or  his  counsel. 

When  the  relation  of  solicitor  and  client,  or  of  counsel 
and  client,  has  been  established,  then  this  rule  operates,  and 
neither  the  solicitor  nor  counsel  can  be  compelled  or  will  be 
permitted  (w),  without  the  consent  of  the  client,  to  make  any 
disclosure  or  admission  which  may  be  fairly  presumed  to 
have  been  communicated  by  the  client,  with  reference  to  the 
matter  in  issue,  under  an  implied  promise  of  secrecy.  A 
solicitor  cannot  refuse  to  divulge  the  name  of  his  client  (o), 
but  he  can  refuse  to  divulge  his  client's  address  when  com- 
municated to  him  confidentially  (/?).  The  privilege  does  not 
terminate  with  the  relationship,  and  when  a  solicitor  has 
ceased  to  act  for  a  client  he  will  be  restrained  by  injunction 
from  divulging  what  he  has  learnt  from  his  old  client  to  any 
new  one  {q) ;  and  when  a  solicitor  is  personaUy  defendant  in 
an  action  he  cannot  be  compelled  to  answer  interrogatories  so 
as  to  disclose  facts  and  information  which  came  to  his  know- 
ledge as  solicitor  for  a  client  in  another  action  (r).  When 
anonymous  letters  relating  to  the  matters  in  dispute  in  a  suit 
had  been  received  by  the  plaintiflE's  solicitor  and  his  counsel, 
such  letters  were  held  privHeged  from  production  (s).  In 
the  absence  of  such  a  rule,  ^^  no  man  would  dare  to  consult  a 
professional  adviser  with  a  view  to  his  defence,  or  the  en- 
forcement of  his  rights  "  (w).  There  is  no  doubt  now  that  a 
client  can  withhold  communications  made  to  his  solicitor,  and 
that  the  privilege  applies  to  any  communications  between 
solicitor  and  cHent,  whether  made  before  or  during  litigation, 

{«)   mUofi  V.  Baatall,  4  T.  K.  759.  (r)  Proctors.  Smiles,  66 L.  J.,  Q.  B. 

(o)  BursUlY.  Tanner,  16  Q.  B.  D.  1.  467. 

Ip)  He  Amott,  6  Morrell,  286.  (a)  Toungi  v.  Holloicay,  12  Prob.  D. 

\q)  Lewis  v.  Smith,  1  M.  &  G.  417;  167. 

see  Little  y.  Kingnoood  Collieries  Co,,  (u)  Per  Lord  Brougham,  Bolton  v. 

20  Ch.  D.  733.  Corporation  of  Livei'pool,  1 M.  &  E.  94. 
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or  without  reference  to  any  litigation,  provided  they  are  pro- 
fessional communications  passing  in  a  professional  capacity  (r). 
Wliere  two  persons  are  engaged  in  a  joint  adventure,  com- 
munications made  during  its  continuance  by  one  to  the 
solicitor  of  the  other  are  privileged  {x). 

Letters  containing  mere  statements  of  fact  are  not  privi- 
leged unless  they  are  of  a  professional  and  confidential  cha- 
racter (y).  Although  a  person  cannot  protect  himself  from 
disclosing  what  he  knows  about  a  matter  by  saying  that  he 
has  told  what  he  knows  or  has  heard  to  his  solicitor,  a  person 
cannot  be  compelled  to  divulge  his  knowledge,  information, 
and  belief  on  any  matter  of  fact  as  to  which  he  has  no 
personal  knowledge,  but  only  a  knowledge  or  information 
derived  from  privileged  communications  made  to  him  by  his 
solicitors  or  their  agents  (s).  If,  however,  a  person  having 
obtained  information  from  his  solicitor  verifies  it  for  himself 
— as  if  being  told  by  his  solicitor  that  there  is  a  tombstone 
in  a  particular  place,  he  goes  and  looks  at  it — ^then  his  know- 
ledge is  no  longer  privileged  ;  nor  can  a  man  claim  privilege 
for  a  deed  simply  on  the  ground  that  his  solicitor  obtained  it 
from  him  in  the  course  of  litigation  (a). 

The  law  on  the  subject  now  under  consideration  was  thus 
stated  by  Jessel,  M.  R.,  in  Wheeler  v.  Le  Marchant  (6)  : — 
"  The  actual  communication  to  the  solicitor  by  the  client  is 
of  course  protected,  and  it  is  equally  protected  whether  it  is 
made  by  the  client  in  person  or  is  made  by  an  agent  on 
behalf  of  the  client,  and  whether  it  is  made  to  the  solicitor  in 
person  or  to  a  clerk  or  subordinate  of  the  solicitor  who  acts 


{v)  Mifiet  V.  Morgan,  L.  R.,  8  Gh.  361.  See  also  Zowden  v. 
Blakey,  23  Q.  B.  D.  332,  'where  an  adveriisement  submitted  to 
counsel  was  held  privileged. 

&)  Rtmehefoueald  v.  Boiutead^  74  L.  T.  783. 
)  Per  Kay,  L.  J.,  in  O'Shea  v.  Wood,  (1891)  P.  286. 
(z)  Lyell  v.  Kennedy,  9  App.  Gas.  81. 
\a)  Per  Lord  Blackburn,  Lyell  v.  Kennedy,  ubi  supxa. 
(b)  17  Ch.  D.  682. 
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in  his  place  and  under  his  direction.  Again,  the  evidence 
obtained  by  the  solicitor  or  by  his  direction  or  at  his  instance, 
even  if  obtained  by  the  client,  is  protected,  if  obtained  after 
litigation  has  been  commenced  or  threatened,  or  with  a  view 
to  the  defence  or  prosecution  of  such  litigation.  So,  again, 
a  communication  with  a  solicitor  for  the  purpose  of  obtaining 
legal  advice  is  protected,  though  it  relates  to  a  dealing  which 
is  not  the  subject  of  litigation,  provided  it  be  a  communica- 
tion made  to  the  solicitor  in  that  character  and  for  that 
purpose."  The  passage  just  cited  bears  also  upon  the  fol- 
lowing further  rules : — 

BULE  3. 

All  documents  which  come  into  existence  for  the 
purpose  of  being  communicated  to  a  solicitor 
with  the  object  of  obtaining  his  advice,  or  of 
enabling  him  to  prosecute  or  defend  some  con- 
templated or  threatened  litigation,  are  privi- 
leged; and  it  is  immaterial  whether  they  are 
actually  laid  before  the  solicitor  or  not. 

Therefore  in  an  action  (c)  by  a  company  against  their 
former  engineer  to  recover  various  sums  of  money  alleged 
to  have  been  wrongly  debited  against  them,  the  following 
documents  were  held  to  be  privileged  : — (1)  A  transcript  of 
shorthand  writer's  notes  of  a  conversation  between  a  chimney- 
sweep employed  by  the  company  and  the  company's  engineer 
for  the  purpose  of  such  engineer's  obtaining  information  and 
reporting  the  same  to  the  board  of  directors,  to  be  furnished 
to  the  company's  solicitor  for  his  advice  in  relation  to  the 
intended  action.  N.B. — This  transcript  was  not  submitted 
to  the  solicitor.  (2)  Transcripts  of  shorthand  writer's  notes 
of  interviews  between  the  chairman  of  the  company  and  the 

(<?)  Smtthwark  Water  Co,  v.  Quieh,  3  Q.  B.  D.  316. 
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engineer  and  certain  inspectors  of  the  company,  obtained 
with  a  view  of  submitting  the  same  to  their  company's 
solicitor  for  advice  in  relation  to  the  intended  action.  N.B. — 
These  transcripts  were  afterwards  handed  to  the  soHoitor. 
(3)  A  statement  of  facts  drawn  up  by  the  chaiiman  of  the 
company  to  be  submitted  to  the  company's  solicitor  for 
advice  in  relation  to  the  intended  action.  N.B. — This  state- 
ment was  afterwards  submitted  to  the  solicitor. 

If  a  copy  of  a  document,  which  document  would  have  been 
admissible  in  evidence  against  a  litigant,  is  procured  by  him 
for  the  purpose  of  being  laid  before  a  solicitor,  such  copy 
will  not  ordinarily  be  privileged  {d). 

EULE  4. 

The  litigation  vehich  is  contemplated  or  threatened 
must  be  some  specific  litigation,  and  not  litiga- 
tion generally  {e).  But  it  need  not  be  litigation 
with  the  particular  adversary  against  whom  the 
privilege  is  raised,  and  a  document  which  is 
privileged  in  one  action  will  be  privileged  in 
any  subsequent  action,  whether  the  parties  and 
issues  are  the  same  or  not;  the  rule  being, 
^^  once  privileged  always  privileged"  (/). 

Documentary  and  other  information  obtained  from  third 
persons  by  a  solicitor  to  enable  him  to  advise  his  client,  but 
not  with  reference  to  any  litigation  contemplated  or  antici- 
pated, is  not  privileged.  Thus  where  a  solicitor,  having  been 
consulted  in  a  matter  as  to  which  no  dispute  had  arisen,  and 
being  desirous  of  knowing  some  further  facts  before  giving 


{d)  Of.  Chadwiek  v.  Bowfnan,  16  Q.  B.  D.  661 ;  Wright  v.  Vermn,  32  L.  J., 
Oh.  447. 

(e)  See  Westinghouse  v.  Midland  Railway  Co.,  48  L.  T.,  N.  S.  462. 
(/)  Per  Cookbum,  C.  J.,  BulUck  v.  Cerrie,  3  Q.  B.  D.  368. 
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his  advice,  applied  to  a  surveyor  to  tell  him  what  was  the 
state  of  a  given  property,  it  was  held  that  the  infoTmation 
was  not  privileged  (g). 

Rule  5. 

All  evidence  obtained  by  a  solicitor  or  by  his 
direction,  even  if  obtained  by  the  client,  is 
privileged,  if  obtained  after  litigation  has  been 
commenced  or  threatened  (h). 

This  proposition  may  also  he  put  thus — no  litigant  has  a 
right  to  see  that  which  comes  into  existence  as  materials  for 
his  adversary's  brief.  But  although  a  party  is  not  entitled 
to  see  his  opponent's  evidence,  he  is  entitled  to  know  the 
facts  on  which  he  relies  to  establish  his  case  (t) ;  and  a  copy 
of  a  document,  which,  if  in  the  possession  of  a  litigant,  would 
not  be  privileged  from  production,  is  not  privileged  merely 
because  it  has  been  obtained  by  his  solicitor  for  the  purposes 
of  defence  to  an  action;  but  a  collection  of  documents  so 
obtained  will  be  privileged,  especially  if  the  production 
would  give  a  clue  to  the  solicitor's  opinion  and  advice  to  his 
client  (A;). 

When  a  solicitor  holds  a  document  for  his  client,  he 
cannot,  against  the  will  of  the  client,  be  compelled  to  produce 
it  by  a  person  who  has  an  equal  interest  in  it  with  his 
client  (/).  But  a  solicitor  cannot  refuse  to  produce  a  docu- 
ment if  the  client  himself  could  not  refuse  to  do  so  {m).  A 
solicitor  may  be  asked  whether  he  has  papers  of  his  client  in 
court ;  and  if  by  his  answer,  which  is  compulsory,  he  admits 
the  fact,  secondary  evidence  of  their  contents  may  be  given 

(^)  Wh^eUr  v.  L4  Marehant,  17  Ch.  D.  675. 

{h)  Ibid.,  and  cf.  Cotton,  L.  J.,  Lyell  v.  Kennedy^  23  Oh.  D.  404. 

(0  Cf .  Eade  v.  Jacobs,  3  Ex.  D.',336. 

\k)  Chadtciek  v.  Bowman,  16  Q.  B.  D.  661 ;  Zyell  v.  Kennedy,  27  Ch.  D.  1, 

(0  Newton  y.  Chaplin^  10  0.  B.  356.     (m)  BursiU  y.  Tanner,  16  Q.  B.  D.  1. 
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if  the  originals  ore  not  produced  (»).  If  a  solicitor  be 
subpoenaed  to  produce  a  document  which  he  holds  for  a 
client,  he  may,  in  his  discretion,  refuse  to  produce  it,  and  to 
answer  any  question  as  to  its  contents ;  and  the  judge  ought 
not  to  examine  it  to  ascertain  whether  it  ought  to  be 
withheld  (o).       » 

Where  an  attorney  had  been  subpoenaed  to  produce  a  deed 
which,  at  the  trial,  he  refused  to  produce  by  the  express 
instruction  of  his  client  (j;),  the  party  by  whom  he  was 
subpoenaed  then  called  another  witness  to  give  secondary 
evidence  of  the  deed,  by  means  of  a  copy.  The  second 
witness  stated  that  he  had  a  copy  of  a  deed,  but  that  he  did 
not  know  whether  it  was  a  copy  of  the  deed  in  question 
unless  he  was  suffered  to  look  at  the  deed.  It  was  then  sug- 
gested that  he  should  be  allowed  to  look  at  the  names  of  the 
parcels  and  the  parties  to  the  deed,  in  order  to  identify  it. 
The  first  witness  still  objected,  and  it  was  also  contended  on 
the  opposite  side,  that  the  first  witness's  client  ought  to  have 
been  called  to  show  that  he  had  given  the  prohibition,  and 
that  all  sources  of  primary  evidence  had  been  exhausted. 
The  judge,  however,  ordered  that  the  second  witness  should 
be  allowed  to  look  at  the  indorsement  of  the  deed ;  and  when 
the  latter  had  thus  identified  it,  the  judge  received  the  copy 
as  secondary  evidence.  An  application  for  a  new  trial  was 
made,  on  the  ground  that  this  evidence  was  improperly 
admitted  ;  but  the  court  upheld  the  ruling  of  the  Nisi  Prius 
judge  on  both  points.  Coleridge,  J.,  said  (q) :  "  The  second 
objection  is,  that  the  judge  improperly  overruled  the  privilege 
in  the  next  step  in  the  cause.  There  being  some  doubt,  when 
the  next  witness  was  called,  whether  the  draft  which  the 
witness  was  speaking  of  was  a  draft  of  the  deed  in  question, 


s 


n)  Lwyer  v.  ColUns,  7  Ex.  639.  (o)   Volent  y.  Soyer,  13  C.  B.  231. 

)  Phelpi  y.  Frew,  3  E.  &  B.  430.  (q)  23  L.  J.,  Q.  B.  243. 
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the  judge,  in  order  to  ascertain  that,  compelled  the  attorney 
to  produce  the  document  for  the  purpose  of  identification.  It 
was  contended  that  it  was  a  breach  of  privilege  to  produce 
the  deed  in  evidence  for  any  purpose  whatever ;  but  whether 
it  is  a  breach  of  the  privilege  or  not,  must  depend  upon  the 
circumstances  of  each  case.  I  quite  agree  that  sometimes,  as 
in  Brand  v.  Akerman,  the  process  of  identification  will  require 
a  disclosure  of  the  contents  of  the  deed ;  and,  if  so,  I  think 
the  inquiry  must  stop.  But  here  I  do  not  see  that  anything 
was  done  that  had  the  effect  of  disclosing  the  contents  of  the 
deed,  or  violating  any  of  the  secrets  which  the  attorney  had 
intrusted  to  him  by  his  client.  The  indorsement  might  dis- 
close that  the  deed  was  an  assignment ;  but  of  what  property, 
and  whether  it  was  of  the  legal  or  equitable  estate,  it  would 
not  disclose.  I  think,  therefore,  the  learned  judge  was 
right."  A  solicitor  who  was  a  witness  to  a  deed  is  bound  to 
disclose  what  takes  place  at  the  time  of  its  execution  (r). 

The  rule  of  professional  confidence  is  held  to  extend  to  all 
cases  in  which  the  solicitor  or  counsel  has  been  confided  in  as 
such,  but  not  to  cases  where  the  confidence  was  given  before 
the  relation  was  formed ;  or  after  it  has  ceased.  In  Qaim/ord 
V.  Grammar  (s),  Lord  Ellenborough  said :  "  I  fully  accede  to 
the  doctrine  laid  down  in  Cobden  v.  Kendricky  and  Wilson  v. 
Hastally  which  is  no  more  than  this,  that  a  communication  by 
the  party  to  the  witness,  whether  prior  or  subsequent  to  the 
relation  of  client  and  attorney  subsisting  between  them,  is 
not  privileged.  But  this  relation  may  be  formed  before  the 
commencement  of  any  action.  The  solicitor  may  be  retained 
and  confided  in  as  such  in  contemplation  of  an  action  ;  and 
shall  it  be  said  that  he  is  bound  to  disclose  whatever  has  been 
revealed  to  him  previous  to  the  suing  out  of,  or  the  service  of, 

(r)  Mobaon  y.  Kent,  5  Esp.  562.  («}  2  Gamp.  10. 

P.  I 


114  LAW  OP  EVIDENCE. 

the  writ?  "  {f}.  The  privilege  is  abo  held  to  extend  to  the 
clerks  of  solicitors  and  barristers  to  whom  communioations 
have  been  made  as  such  {u) ;  and  to  an  unprofessional  agent 
employed  by  a  solicitor's  advice  to  obtain  information  for  a 
dient  {x) ;  but  not  ta'cases  where  the  communication  has 
been  made  to  the  solicitor  (y),  or  his  clerk  (s),  while  they 
have  not  been  acting  in  their  professional  character.  It 
extend^  to  communications  to  a  solicitor  who  ultimately 
refuses  a  retainer  {a)y  and  to  communications  made  to  a 
solicitor  under  the  mistaken  impression  that  he  had  agreed  to 
act  in  the  matter  {b).  A  person  who  is  not' a  solicitor,  in 
whom  confidenbe  has  been  placed  under  a  mistaken  idea  that 
he  is  a  solicitor,  wiU  not  be  compelled  to  disclose  the  com- 
munication (c) ;  but  a  written  opinion  given  by  an  ex-Lord 
Chancellor  to  a  friend  has  been  held  not  to  be  privileged  {d). 

Extent  of  the  Privilege.  The  privilege  has  been  extended 
to  communications  between  a  client  in  Scotland  and  a  Scotch 
solicitor  practising  in  London  (e) ;  and  the  opinion  of  a 
Dutch  lawyer,  obtained  by  the  defendants  in  an  action  with 
reference  to  their  defence,  has  been  held  privileged  (/) .  The 
privilege  extends  to  all  knowledge  obtained  by  the  solicitor 
which  he  would  not  have  obtained  if  he  had  not  been  con- 
sulted professionally  by  his  client  (g) ;  but  if  a  solicitor  was 
aware  of  a  fact  from  any  other  source  before  it  was  com- 
municated to  him  by  his  client  his  knowledge  is  not  privi- 
leged (^).     It  has  been  held,  that  when  a  solicitor  writes 

[t)  Of.  Clark  v.  Clark,  1  M.  &  B.  3. 

(m)  Taylor  v.  Forster,  2  0.  &  P.  196 ;  Foots  v.  Saffne,  E.  &  M.  165. 

Zi^one  y.  Falkland  Islands  O).,  4  K.  &  J.  39. 

-B.  V.  £rticer,  6  0.  &  P.  363.         («)  J)oe  v.  Jaune^y  8  0.  &  P.  99. 

Oromack  v.  Heatheotty  2  Brod.  ft  B.  4. 

Smith  V.  FeU,  2  Ourteifl,  667.       (e)  Calley  v.  Eichardt,  19  Boav.  401 . 
Id)  Smith  Y.  Daniell,  L.  B.,  18  Eq.  649. 
le)  Lawrence  y.  Campbell,  4  Drewrj,  485. 
[/)  Banhury  y.  Banbury,  2  Beay.  177. 


f)  OreenhoughY.^aekeU,  9  MyL  &^K.J01. 


[h)  Ot.  Lewie  y.  Penninctw,  29  L.  J.,  Ch.  670. 
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letters  to  a  third  party  for  the  purposes  of  a  suit  the  answers 
are  privileged  {i) ;  and  letters  passing  between  a  country 
solicitor  and  his  town  agent  are  privileged  (k).  In  an  action 
by  the  payee  of  a  promissory  note  against  the  maker,  it 
appeared  that  the  plaintiS  had  a(0ted  as  attorney  to  the 
defendant,  and  while  holding  that  capacity  had  obtained 
documentary  evidence  from  the  defendant,,  which  he  stated 
was  wanted  to  assist  her  in  preparing  a  case  for,  counsel ;  and 
on  this  he  relied  to  take  the  note  out  of  the  Statute  of 
Limitations.  It  was  held  that  the  evidence  was  inadmissible 
for  the  plaintiff,  Piatt,  B.,  observing  that  it  would  never 
have  been  in  the  hands  of  the  attorney  except'  for  the  purpose 
of  his  preparing  a  case  for  counsel.;  and  Martin,  B.,  added : 
**  The  client  might  be  in  error  in  thinking  the  communication 
necessary  to  be  laid  before  counsel,  but  if  she  communicated 
it  bond  fidey  considering  it  necessary,  the  communication  wcu3 
privileged  and  could  not  be  divulged"  (/).  • 

Restrictions  on  the  Doctrine.  A  remarkable  case,  partially 
restricting  this  doctrine,  was  decided  some  years  since.  In 
an  action  for  false  imprisonment  and  malicious  prosecution 
on  a  charge  of  felony,  it  became  a  material  question  whether 
an  entry  in  a  book,  by  which  the  plaintiff  acknowledged  the 
receipt  of  money  which  the  defendant  had  charged  him  with 
embezzling,  existed  at  the  time  when  the  plaintiff  waa 
examined  before  the  magistrates,  or  had  been  made,  as  the 
defendant  alleged,  by  the  plaintiff  between  the  examination 
and  before  the  trisd.  The  counsel  who  had  been  concerned 
for  the  plaintiff  before  the  magistrates,  but  who  was  not 
concerned  for  him  on  the  trial,  happened  to  be  in  court  on 
the  latter  occasion;  and  at  the  suggestion  of  Jervis,  C.  J., 
after  consulting  CressweU,  J.,  he  was  called  for  the  defendant, 

(0  Simptm  Y.  Barnes,  33  Beav.  483.  {k)  Catt  v.  Tourle,  19  W.  B.  66. 

(0  CUfwe  V.  J<me9,  6  Ex.  573. 
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and  asked  whether  the  entry  was  in  the  book  at  the  time  of 
the  examination  before  the  magistrate.  He  gave  evidence 
that  it  was  not ;  and  a  verdict  passed  for  the  defendant.  On 
a  rale  for  a  new  trial  on  the  ground  that  this  evidence  was 
improperly  admitted,  the  court  held  that  it  was  properly 
admitted,  because  the  witness  was  required  only  to  disclose 
something  which  he  had  seen  in  court  and  not  what  he  had 
been  told  in  his  position  as  counsel  (m). 

Where  a  communication  between  a  solicitor  and  his  client 
appears  to  be  of  an  irrelevant  or  unprofessional  character, 
the  solicitor  will  be  compelled  to  disclose  it ;  and  therefore  a 
solicitor  will  be  compelled  to  state  what  his  client  has  said  to 
him  on  a  matter  in  which  the  latter  was  not  asking  for  legal 
advice,  but  only  for  information  as  to  a  matter  of  fact,  even 
though  that  fact  involved  a  question  of  law.  Thus,  in 
Bramwell  v.  Lucas  (w),  an  action  by  assignees  to  prove  an  act 
of  bankruptcy,  it  was  held  that  the  solicitor  to  the  bankrupt  was 
not  privileged  from  saying  whether  his  client  had  asked  his 
opinion,  whether  he  (the  cKent)  could  attend  a  meeting  of 
his  creditors  without  danger  of  being  arrested.  The  court 
held  that  the  communication  was  not  privileged,  and  Lord 
Tenterden  said :  "  A  question  for  legal  advice  may  come 
within  the  description  of  a  confidential  communication, 
because  it  is  part  of  the  attorney's  duty,  as  attorney,  to  give 
legal  advice ;  but  a  question  for  information  as  to  matter  of 
fact,  as  to  a  communication  the  attorney  has  made  to  others, 
where  the  communication  might  have  been  made  by  any 
other  person  as  well  as  the  attorney,  and  where  the  character 
or  office  of  attorney  has  not  been  called  into  action,  has  never 
been  held  within  the  protection,  and  is  not  within  the  prin- 
ciple upon  which  the  privilege  is  founded.  Was,  then,  this  a 
question  for  legal  advice  put  to  Mr.  Scott  in  his  character  of 

(m)  Brown  v.  Foster^  1  H.  &  N.  736.  («)  2  B.  &  C.  749. 
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attorney  P  or  was  it  not  a  question  for  information  as  to 
matter  of  fact,  in  whioh  the  professional  character  of  Mr. 
Scott  as  attorney  was  not  considered  ?  It  can  hardly  be 
supposed  that  a  man  could  ask,  as  a  matter  of  law,  whether 
he  would  be  free  from  arrest  while  attending  a  voluntary 
meeting  of  creditors,  but  he  might  well  ask,  as  a  matter  of 
fact,  whether  any  arrangement  had  been  made  with  the 
creditors  to  prevent  an  arrest."  It  will  be  observed  that  this 
case  shows  a  tendency  to  confine  the  rule  of  privileged 
communication  within  a  strict  limit ;  as,  with  great  deference 
to  the  learned  judge,  it  may  be  submitted  that  the  question 
put  by  the  bankrupt  to  his  attorney  seems  to  be  rather  one  of 
law  than  of  fact,  and  is  precisely  that  sort  of  legal  question 
which  ignorant  clients  put  constantly  to  their  solicitors ;  but 
as  the  case  was  between  third  parties,  perhaps  a  greater 
latitude  may  be  presumed  to  have  been  allowed  on  that 
account  (o) ;  but  when  a  statement  has  been  made  by  either 
plaintiff  or  defendant,  in  the  presence  of  the  solicitor  of  the 
opposite  party,  the  solicitor  may  be  called  to  prove  it{p). 
No  communication  made  to  a  solicitor  by  or  on  behalf  of  the 
other  side  can  be  confidential  (q). 

When  a  solicitor  is  a  party  with  his  cHent  to  a  fraud,  no 
privilege  attaches  to  the  communications  with  him  upon  the 
subject  (r).  This  is  because  the  rule  protecting  communica- 
tions between  solicitor  and  cUent  does  not  apply  to  all  such 
communications,  but  only  those  which  pass  in  professional 
confidence,  and  the  contriving  of  fraud  forms  no  part  of  the 
professional  occupation  of  a  solicitor  (s).  This  principle  is 
not  apparently  restricted  to  fraud,  but  extends  to  any  illegal 

(0)  Cf .  per  Lord  Gottenham,  Detborouffh  y.  Satohntf  3  Myl.  &  Gr.  615. 

{p)  Oriffiih  v.  Davies,  5  B.  &  Ad.  602 ;  Betborough  v.  MawHns,  nbi  supra. 

{q)  Per  Cotton,  L.  J.,  Lyellv,  Kennedy^  23  Ch.  D.  406. 

(r)  Muuell  7.  Jaeksan,  9  Hare,  392. 

(«)  Per  Lord  Granworth,  Follett  y.  Jeferys,  1  Sim.  N.  S.  17. 
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purpose  {t).  It  was  onoe  thought  that  both  the  client  and 
solicitor  must  be  parties  to  the  fraud  for  the  principle  to 
apply  (u),  but  this  is  apparently  not  so.  If  the  client's 
purpose  is  dishonest  and  the  solicitor  is  innocent  the  com- 
munication is  not  privileged  (a?) .  A  fartioriy  a  communication 
made  to  a  solicitor  in  furtherance  of  any  criminal  purpose 
does  not  come  within  the  scope  of  professional  employment, 
and  therefore  communications  made  to  a  solicitor  by  his 
client  before  the  commission  of  a  crime,  for  the  purpose  of 
being  guided  or  helped  to  the  commission  of  it,  are  not 
privileged,  and  this  whether  the  solicitor  was  or  was  not 
aware  of  his  client's  intentions ;  if  he  was  so  aware,  then  the 
communication  would  not  be  in  the  course  of  any  professional 
employment ;  if  he  was  not  aware,  then  there  is  no  professional 
confidence.  This  was  the  ratio  decidendi  in  if.  v.  Cox  (y), 
which  will  now  be  the  leading  case  on  the  subject.  In 
deliyering  the  judgment  of  the  court  (ten  judges)  in  this 
case,  Stephen,  J.,  said :  "  "We  are  greatly  pressed  with  the 
argument  that,  speaking  practically,  the  admission  of  any 
such  exception  to  the  privilege  of  legal  advisers  aa  that  it  is 
not  to  extend  to  communications  made  in  furtherance  of  any 
criminal  or  fraudulent  purpose,  would  greatly  diminish  the 
value  of  that  privilege.  The  privilege  must,  it  was  argued, 
be  violated  in  order  to  ascertain  whether  it  exists.  The 
secret  must  be  told  in  order  to  see  whether  it  ought  to  be 
kept.  We  were  earnestly  pressed  to  lay  down  some  rules  as 
to  the  manner  in  which  this  consequence  should  be  avoided. 
The  only  thing  which  we  feel  authorised  to  say  upon  this 
matter  is,  that  in  each  particular  case  the  court  must  deter- 
mine upon  the  facts  actually  given  in  evidence  or  proposed  to 

(t)  RuMeU  Y.  Jaektony  nbi  sapra,  per  Tamer,  Y.-O. ;  cited  in 
the  jadgfment  in  22.  v.  Cox, 

[u)  Charlton  t.  Cocmbea,  4  Gifl.  372. 

\x)  See  WilUatM  y.  Quibrada  Railway  Co,,  (1895)  2  Gh.  7^1. 
14  Q.  B.  D.  153. 
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be  given  in  evidenoe,  whether  it  Beems  probable  that  the  aooused 
person  may  have  consulted  his  legal  adviser,  not  after  the  oom- 
mission  of  the  crime  for  the  legitimate  purpose  of  being  de- 
f ended,  but  before  the  commission  of  the  crime,  for  the  purpose 
of  being  guided  or  helped  in  committing  it.  We  are  far  from 
saying  that  the  question  whether  the  advice  was  taken  before 
or  after  the  offence  will  always  be  decisive  as  to  the  admis- 
sibility of  such  evidence.  Courts  must  in  every  instance 
judge  for  themselves  on  the  special  facts  of  each  particular 
case,  just  as  they  must  judge  whether  a  witness  deserves  to 
be  examined  on  the  supposition  that  he  is  hostile,  or  whether 
a  dying  declaration  was  made  in  the  immediate  prospect  of 
death.  In  this  particular  case  the  fact  that  there  had  been 
a  partnership  (which  was  proved  on  the  trial  of  the  inter- 
pleader issue),  the  assertion  that  it  had  been  dissolved,  the 
fact  that  directly  after  the  verdict  a  solicitor  was  consulted, 
and  that  the  execution  creditor  was  met  by  a  bill  of  sale 
which  purported  to  have  been  made  by  the  defendant  to  the 
man  who  had  been  and  was  said  to  have  ceased  to  be  his 
partner,  made  it  probable  that  the  visit  to  the  solicitor  really 
was  intended  for  the  purpose  for  which,  after  he  had  given 
his  evidence,  it  turned  out  to  have  been  intended.  If  thje 
interview  had  been  for  an  innocent  purpose  the  evidence 
given  would  have  done  the  defendant  good  insteetd  of  harm. 
Of  course,  the  power  in  question  ought  to  be  used  with  the 
greatest  care  not  to  hamper  prisoners  in  making  their  defence, 
and  not  to  enable  unscrupulous  persons  to  acquire  knowledge 
to  which  they  have  no  right,  and  every  precaution  should  be 
taken  against  compelling  unnecessary  disclosures." 

If  a  solicitor  improperly  hands  a  document  to  a  third 
party,  he  may  give  it  in  evidence  (2).  Where  the  effect  of 
an  opinion  of  counsel  was  set  out  in  a  statement  of  claim,  it 
was  held  that  the  plaintiff  must  produce  it  for  the  inspection 

{z)  Per  Parke,  B.,  CUtm  y.  Jonetf  21  L.  J.,  Ex.  106. 
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of  the  defendant  (a),  or  he  wonld  not  be  allowed  to  give  it  in 
eTidenoe  at  the  trial. 

If  an  opinion  of  counsel,  or,  indeed,  any  other  privileged 
dooument,  is  made  an  exhibit  to  an  affidavit,  anyone  entitled 
to  see  the  affidavit  is  also  entitled  to  see  such  opinion  or 
other  document  (b),  unless  it  is  a  document  which  comes  into 
existence  solely  for  the  information  of  the  court  (c). 

The  privilege  is  the  privilege  of  the  client,  and  may  be 
waived  by  him,  but  no  presumption  adverse  to  him  arises 
from  his  not  waiving  it  (d).  No  waiver  arises  from  the  client 
calling  the  solicitor  as  a  witness  unless  he  is  examined  in 
chief  as  to  the  privileged  matter.  It  was  once  held  that 
where  a  person  had  absconded  with  two  wards  of  court,  his 
solicitor  must  produce  the  envelopes  of  the  letters  received 
from  him,  such  envelopes  not  being  privileged  communica- 
tions, and  that,  even  if  they  were,  a  solicitor  coidd  not  aid 
and  abet  in  concealing  from  the  Court  of  Chancery  the  resi- 
dence of  its  wards  (e). 

Although  letters  written  between  co-defendants  simpliciter 
are  not  privileged,  yet  a  letter  written  by  one  co-defendant 
to  another,  with  directions  to  send  to  the  joint  solicitor,  is  (/). 
Where  two  parties  employ  the  same  solicitor,  a  letter  by  one 
of  them  to  him,  containing  an  offer  to  be  made  to  the  other, 
may  be  given  in  evidence  against  the  writer  {g) ;  but  in  such 
case  the  joint  solicitor  cannot  disclose  the  title  of  either. 
Thus,  where  a  borrower  and  lender  employ  the  same  solicitor, 
he  cannot  be  called  to  prove  the  abstract  of  the  borrower's 
title  as  against  the  borrower  (A). 

la)  Mayor  of  Bristol  y.  Cox,  26  Gh.  D.  678. 
\b)  In  re  Hincheliffe,  (1896)  1  Ch.  117. 
\c)  Sloane  v.  Bntish  Steamship  Co.,  (1897)  1  Q.  B.  185. 
id)   Wentworth  y.  Lloyd,  10  H.  L.  Cas.  589. 
\e)  Ramsbotham  v.  Senior,  17  W.  R.  1057. 
(/)  Jenkyns  y.  Bushby,  L.  R.,  2  Eq.  648. 
Q)  Baugh  y.  Cradoeke,  1  M.  &  R.  182. 
(A)  Doe  y.  JTatkine,  3  Bing.  N.  0.  421 ;  of.  B.  y.  Awry, 
8  C.  &  P.  596. 
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Confidential  Commnnications.  The  rule  of  privileged  com- 
munications has  been  confined  strictly  by  the  English  law  to 
the  cases  which  have  been  mentioned.  It  does  not  extend  to 
communications  made  confidentially  to  stewards  (z),  or  medical 
men  (k),  or  patent  agents  (/).  When  a  secret  is  entrusted  to 
a  person  confidentially  employed,  the  court  will  restrain  such 
person  from  making  use  of  the  secret,  or  divulging  it  to 
others  (m).  A  pursuivant  of  the  Herald's  College  is  not  a 
legal  adviser  (n). 

CommimicationB  to  Clergymen.  Communications  to  clergy- 
men are  not  privileged  (o) ;  but  judges  have  shown  an  indis- 
position to  receive  communications  which  have  been  made  to 
clergymen  as  such.  Best,  C.  J.,  is  reported  to  have  said  on 
one  occasion  that  he  would  never  compel  a  clergyman,  if 
he  objected,  to  disclose  such  communications  (p) ;  and  in  a 
case  {q)  where  a  woman  was  indicted  for  the  murder  of  her 
child,  Alderson,  B.,  objected  to  hear  the  chaplain  of  the 
prison  as  a  witness  to  conversations  which  he  had  had  with 
the  prisoner  in  his  spiritual  capacity.  The  learned  judge 
said :  "  I  think  these  conversations  ought  not  to  be  given  in 
evidence.  The  principle  upon  which  an  attorney  is  prevented 
from  divulging  what  passes  with  his  client  is,  because,  without 
an  imfettered  means  of  communication,  the  client  would  not 
have  proper  legal  assistance.  The  same  principle  applies  to 
a  person,  deprived  of  whose  advice  the  prisoner  would  not 
have  proper  spiritual  assistance.  I  do  not  lay  this  down  as 
an  absolute  rule,  but  I  think  such  evidence  ought  not  to  be 
given."    The  counsel  for  the  prosecution  said  that  after  such 

(•)  Earl  of  Falmouth  v.  JfMt,  11  Price,  465. 

\k)  Duchess  of  KingitonU  ease,  20  How.  St.  Tr.  613 ;  R.  v.  Gibbons,  1  G.  & 
P.  97  ;  Lee  v.  HamerUm,  12  W.  R.  976. 

(/)  MoseUy  v.  Victoria  Rubber  Co.,  66  L.  T.  482. 

\m)  Morrison  v.  Moal,  9  Hare,  241.        («)  Blade  v.  Tueker,  14  Ch.  D.  824. 

\o)  Normanshaw  v.  NormanshaWy  69  L.  T.,  N.  S.  468. 

>)  Broad  v.  FiU,  M.  &  M.  233.        (q)  R.  v.  Orifin,  6  Coz,  C.  C.  219. 
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an  intimation  he  should  not  tender  the  evidence.  On  this 
branch  of  the  law,  Jessel,  M.  R.,  once  said  (r) :  "  The  prin- 
ciple protecting  confidential  oommnnications  is  of  a  very 
limited  character.  It  does  not  protect  all  confidential  com- 
munications which  a  man  must  necessarily  make  in  order  to 
obtain  advice,  even  when  needed  for  the  protection  of  his 
life,  or  of  his  honour,  or  of  his  fortune.  There  are  many 
communications  which,  though  absolutely  necessary,  because 
without  them  the  ordinary  business  of  life  cannot  be  carried 
on,  stiU  are  not  privileged.  The  communications  made  to  a 
medical  man  whose  advice  is  sought  by  a  patient  with  respect 
to  the  probable  origin  of  the  disease  as  to  which  he  is  con- 
sulted, and  which  must  necessarily  be  made  in  order  to  enable 
the  medical  man  to  advise  or  to  prescribe  for  the  patient,  are 
not  protected.  Communications  made  to  a  priest  in  the  con- 
fessional, on  matters  perhaps  considered  by  the  penitent  to 
be  more  important  even  than  his  life  or  his  fortune,  are  not 
protected.  Communications  made  to  a  friend  with  respect 
to  matters  of  the  most  delicate  nature,  on  which  advice  is 
sought  with  respect  to  a  man's  honour  or  reputation,  are  not 
protected.  Therefore  it  must  not  be  supposed  that  there  is 
any  principle  which  says  that  every  confidential  communica- 
tion which  it  is  necessary  to  make  in  order  to  carry  on  the 
business  of  life  is  protected.  The  protection  is  of  a  very 
limited  character,  and  in  this  country  is  restricted  to  the 
obtaining  the  assistance  of  lawyers  as  regards  the  conduct 
of  litigation  or  the  rights  to  property.  It  has  never  gone 
beyond  the  obtaining  legal  advice  and  assistance,  and  all 
things  necessary  in  the  shape  of  communication  to  the  legal 
advisers  are  protected  from  production  or  discovery  in  order 
that  that  legal  advice  may  be  obtained  safely  and  suffi- 
oiently.*' 

(r)  WTieei^  y.  £^  Uarchant,  17  G.  D.  681. 
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Bankers  are  bound  not  to  disclose  the  state  of  a  onstomer's 
aooonntSy  except  upon  a  reasonable  and  proper  occasion,  and 
what  is  a  reasonable  and  proper  occasion  is  a  question  for 
the  jury  («).     The  banker  of  a  contributory  can  be  compelled 
to  give  evidence  as  to  his  account  under  the  115th  section  of 
the  Companies  Act,  1862  {t).   In  connection  with  this  subject, 
it  may  conveniently  be  mentioned  here  that  by  the  Bankers' 
Books  Evidence  Act,  1879  (t/),  it  is  provided  that,  *'  subject  to 
the  provisions  of  this  Act,  a  copy  of  any  entry  in  a  banker's 
book  shall  in  all  legal  proceedings  be  received  aa  pritnd  facie 
evidence  of  such  entry,  and  of  the  matters,  transactions,  and 
accounts  therein  recorded,"  and  that  "on  the  application  of 
any  party  to  a  legal  proceeding,  a  court  or  judge  may  order 
that  such  party  be  at  liberty  to  inspect  and  take  copies  of  any 
entries  in  a  banker's  book,  for  any  of  the  purposes  of  such 
proceedings.     An  order  under  this  section  may  be  made 
either  with  or  without  summoning  the  bank  or  any  other 
party,  and  shall  be  served  on  the  bank  three  clear  days  before 
the  same  is  to  be  obeyed,  imless  the  court  or  judge  otherwise 
directs."    It  has  been  held  by  the  Court  of  Appeal  that  such 
an  order  can  be  made  ex  partCy  but  that  the  judge  ought  to 
be  careful  about  so  doing.     No  evidence  is  absolutely  neces- 
sary, but  the  judge  must  be  satisfied  that  the  entries  in  ques- 
tion are  admissible  in  evidence  in  the  action,  and  for  this 
purpose  evidence  may  be  necessary  {x).    An  order  may  be 
made  in  England  to  operate  in  Scotland  or  Ireland  and  tnce 
vef'sd  {y).    The  making  of  an  order  at  all  is  a  matter  of  dis- 
cretion with  the  court,  and  an  order  was  refused  in  an  action 
of  libel  to  defendants  who  pleaded  justification  (2). 

The  Act  cannot  be  used  to  get  behind  an  affidavit  of  doou- 


8 


Hardy  v.  Veauy,  L.  B.,  3  Ex.  107. 

Forbes*  cote,  41  L.  J.,  Gh.  467.        (w)  42  &  43  Vict.  0.  11,  n.  3  &  7. 
x)  Amott  y.  Hayes,  L.  B.,  36  C.  D.  731. 
jf)  Kissam  t.  Link,  (1896)  1  Q.  B.  674. 
(c)  Emmoti  y.  Star  Newspaper  Co.,  62  L.  J.,  Q.  B.  77. 
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ments.  Therefore,  where  a  plaintiff,  on  making  such  an 
affidavit,  had  sealed  up  part  of  her  pass  books,  and  sworn 
that  the  parts  so  sealed  up  were  not  relevant,  an  application 
to  order  plaintiff's  bankers  to  produce  the  entries  in  their 
books  relating  to  the  plaintiff's  account  for  the  inspection  of 
the  defendants,  was  refused  (a).  A  banker  is  only  exonerated 
by  sect.  6  of  this  Act  from  personal  attendance  in  court  when 
he  craves  the  aid  of  and  follows  out  the  provisions  of 
sects.  2 — 5  (6). 

By  the  Eevenue,  Friendly  Societies,  and  National  Debt 
Act,  1882  (c),  s.  11  (2),  the  privileges  of  the  last-mentioned 
Act  are  extended  to  banking  companies  to  which  the  pro- 
visions of  the  Companies  Acts,  1862  to  1880,  are  applicable, 
provided  they  have  complied  with  the  requirements  of  the 
Act  under  notice. 

The  principle  established  by  the  above  Acts  applies  to  the 
accounts  of  persons  other  than  the  parties  to  the  proceed- 
ings (rf).  But  the  court  must  be  satisfied  by  the  party  asking 
for  the  order  that  the  entries  are  admissible  as  evidence  in  the 
action,  and  the  person  whose  account  is  sought  to  be  inspected 
must  be  brought  before  the  court  (e),  before  it  will  make  an 
order  under  sect.  7  of  the  Act  for  inspection  of  the  accounts 
of  a  person  not  a  party  to  the  action.  In  a  recent  case  in  the 
Court  of  Appeal  it  was  said  that  where  the  account  is  the 
account  of  a  person  not  a  party  to,  and  having  no  interest  in 
the  litigation,  the  court  in  general  will  not  make  an  order  for 
inspection  (/). 

(a)  Pamelly.  Wood,  (1892)  P.  137. 

h)  Emmott  Y.  Star  Newspaper  Co.,  62  L.  J.,  Q.  B.  77. 

(e)  45  &  46  Vict.  o.  72  (see  Appendix). 

(d)  Howard  v.  Beall,  23  Q.  B.  D.  1. 

(e)  South  Stafordehire  Tramways  Co.  v.  MbemUh,  (1895)  2  Q.  B.  669. 
(/)  FoUoek  V.  Oarle,  46  W.  B.  66. 
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BULE  3. 

As  to  Evidence  excluded  on  grounds  of  Public  Interest, 

A  witness  cannot  be  asked,  and  will  not  be 
allowed,  to  state  facts,  or  to  produce  docu- 
ments, the  disclosure  or  production  of  which 
may  be  prejudicial  to  any  public  interest. 

On  Hardy's  trial  for  high  treason  (^),  a  witness  for  the 
Crown  was  asked,  on  cross-examination  by  Mr.  Erskine, 
whether  the  person  to  whom  he  had  communioated  a  report 
of  the  proceeding  of  the  society  to  which  the  prisoner 
belonged,  was  a  magistrate  of  any  species  or  description,  from 
a  justice  of  peace  to  a  secretary  of  state.  It  was  held  by 
Eyre,  C.  J.,  that  he  might  say  whether  the  communication 
was  made  to  a  magistrate  or  not.  The  witness  said,  '^  It  was 
not  to  a  magistrate."  Mr.  Erskine  then  asked,  '^  Then  to 
whom  was  it?"  The  Attorney- General  objected  to  the 
question.  Eyre,  C.  J.,  said : — "  It  is  perfectly  right  that  all 
opportunities  should  be  given  to  discuss  the  truth  of  the 
evidence  given  against  the  prisoner;  but  there  is  a  rule, 
which  has  universally  obtained  on  account  of  its  importance 
to  the  public  for  the  detection  of  crimes,  that  those  persons 
who  are  the  channels  by  means  of  which  that  detection  is 
made,  should  not  be  imnecessarily  disclosed;  if  it  can  be 
made  to  appear  that  really  and  truly  it  is  necessary  for  the 
investigation  of  the  truth  of  the  case  that  the  name  of  the 
person  should  be  disclosed,  I  should  be  very  unwilling  to  stop 
it ;  but  it  does  not  appear  to  me  that  it  is  within  the  ordinary 
coiirse  to  do  it,  or  that  there  is  any  necessity  for  it  in  this 
particular  case."  The  point  was  subsequently  discussed  before 
the  other  judges,  and  the  majority  concurred  with  Eyre,  C.  J., 
who  thus  laid  down  the  rule :   '*  My  apprehension  is,  that 

{g)  24  How.  St.  Tr.  815. 
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among  those  questions  which  are  not  permitted  to  be  asked, 
are  all  those  questions  which  lead  to  the  discovery  of  the 
channel  by  which  the  disclosure  was  made  to  the  officers  of 
justice ;  that  it  is  upon  the  general  principle  of  the  convenience 
of  public  justice  that  they  are  not  to  be  disclosed ;  that  all 
persons  in  that  situation  are  protected  from  the  discovery; 
and  that,  if  it  is  objected  to,  it  is  no  more  competent  for  the 
defendant  to  ask  who  the  person  was  that  advised  him  to 
make  the  disclosure,  than  it  is  to  whom  he  made  the  dis- 
closure in  consequence  of  the  advice — ^than  it  is  to  ask  any 
other  question  respecting  the  channel  of  communication,  or 
all  that  was  done  under  it." 

It  was  held  by  Lord  Ellenborough  (A),  that  a  member  of 
parliament  or  the  Speaker  may  be  called  on  to  give  evidence 
of  the  fact  of  a  member  of  parliament  having  taken  part  or 
spoken  in  a  particular  debate ;  but  that  he  cannot  be  asked 
what  he  then  delivered  in  the  course  of  the  debate.  It  should 
be  noticed  that  at  the  date  of  this  decision  the  debates  in 
Parliament  were  not  allowed  to  be  reported.  It  has  also 
been  held,  that  communications  in  official  correspondence 
relating  to  matters  of  state  cannot  be  produced  as  evidence  in 
an  action  against  a  person  holding  an  office,  for  an  injury 
charged  to  have  been  done  by  him  in  exercise  of  the  power 
given  to  him  as  such  officer;  not  only  because  such  com- 
munications are  confidential,  but  because  their  disclosure 
might  betray  secrets  of  state  policy  (i).  Where  a  minister  of 
state,  subpoenaed  to  produce  public  documents,  objects  to  do 
so  on  the  ground  that  their  publication  would  be  injurious  to 
the  public  interest,  the  court  ought  not  to  compel  their  publi- 
cation (k) ;  and  the  question  whether  the  production  of  such 
a  document  would  be  injurious  to  the  public  service  must  be 

(h)  Plunkett  v.  Cohbett,  5  Esp.  136. 

(t)  Anderson  v.  Samilton^  2  JB.  &  B.  156,  n. 

(A)  BeaU(m  v.  8hene^  5  H.  &  N.  838. 
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determined  by  the  head  of  the  department  having  the  costodj 
of  the  paper  and  not  bj  the  judge  (/).  It  haj9  been  said  that 
this  privilege  is  personal  to  the  head  and  oannot  be  claimed 
by  a  subordinate  {m) ;  but  in  a  suit  against  an  admiral  in 
the  Eoyal  Navy  to  recover  damages  for  a  collision  caused  by 
his  flagship,  Sir  R.  Phillimore  refused  the  plaintiffs  permis- 
sion to  inspect  reports  of  the  coUision  made  by  the  admiral 
to  the  Lords  of  the  Admiralty,  the  secretary  to  the  Admiralty 
having  made  an  affidavit  that  their  production  would  be  pre- 
judicial to  the  public  service  (w).  For  the  purpose  of  dis- 
covery before  trial  it  has  been  held  that  the  privilege  need 
not  be  claimed  by  the  head  of  the  department  {o).  It  has 
been  recently  stated  to  be  the  rule  that  if  no  objection  is 
taken  at  a  trial  to  produce  such  a  document  by  ithe  person  in 
whose  custody  it  is,  it  would  be  the  duty  of  the  judge  to 
intervene  and  to  refuse  to  allow  it  to  be  produced  (j?).  It 
has  also  been  held  that  communications  between  a  governor 
of  a  province  and  his  attorney-general  are  privileged  (q). 
The  rule  under  consideration  was  discussed  in  The  Rajah  of 
Coorg  V.  East  India  Co.  (r),  where  it  was  stated  that  the 
production  of  political  documents  depends  not  upon  the 
question  whether  the  person  called  on  to  produce  them  is  a 
party  to  the  suit  or  not,  but  upon  the  danger  to  the  pubUo 
interests  which  would  resxdt  from  their  publication.  Where 
an  officer  in  the  army  sued  a  superior  officer  for  defamation, 
the  alleged  Kbel  being  contained  in  evidence  given  by  the 
latter  before  a  military  court  of  inquiry,  the  House  of  Lords 
held  that  such  evidence  was  not  only  privileged  from  being 
the  subject  of  an  action  for  libel,  but  was  wholly  inadmissible, 

(/)  Beatsm  v.  Skene,  per  Pollock,  C.  B.,  5  H.  &  N.  853. 
(m)  Dickson  v.  Lord  Wilton,  1  F.  &  F.  424. 
(;/)  The  BeUerophon,  44  L.  J.,  Adm.  5. 
io)  Henetsey  v.  Wright,  21  Q.  B.  B.  509. 

\p)  Per  Smith,  L.  J.,  in  Chatterton  v.  Secretary  qf  State  for  India,  (1895) 
2  Q.  B.  196. 
{q)  Wyatt  y.  Qore^  Holt,  299.  (r)  28  Beav.  350. 
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smoe  the  proceedings  of  the  court,  being  delivered  to  the 
commander-in-chief,  and  held  by  him  on  behalf  of  the 
sovereign,  ought  not  to  be  produced  except  by  her  Majesty's 
command  or  permission  («).  A  communication  by  a  justice 
of  the  peace  to  the  Lords  Commissioners  of  the  Ghreat  Seal 
concerning  another  justice  of  the  peace  has  been  held  to  be 
protected  (^).  The  Director  of  Public  Prosecutions  cannot 
be  asked  to  disclose  the  name  of  his  informant  upon  a 
criminal  trial  or  any  subsequent  civil  proceedings  arising  out 
of  it,  but  that  on  a  criminal  trial,  if  the  judge  sees  that 
the  strict  enforcement  of  the  rule  would  be  likely  to  cause  a 
miscarriage  of  justice,  he  may  relax  it  infavorem  innoceiitm  (w). 
The  courts  have  occ£isionally  shown  a  disposition  to  limit 
the  rule.  Thus,  in  an  action  (x)  for  penalties  against  a 
man  upon  the  ground  that  he  had  acted  as  a  parish 
committee-man,  being  at  the  same  time  a  collector  of  the 
property-tax,  a  clerk  to  the  commissioners  of  the  pro- 
perty-tax was  called,  and  directed  to  produce  his  books,  to 
prove  the  defendant's  appointment.  The  witness  refused,  on 
the  ground  that  he  had  been  sworn,  on  his  own  appointment, 
not  to  disclose  anything  he  should  hear  in  that  capacity 
respecting  the  property-tax,  except  with  the  consent  of  the 
oommissioners,  or  by  force  of  an  Act  of  Parliament ;  but  Lord 
EUenborough  said : — "  I  clearly  think  the  oath  contains  an 
implied  exception  of  the  evidence  to  be  given  in  a  court  of 
justice,  in  obedience  to  a  writ  of  subpoena.  The  witness 
must  produce  the  book,  and  answer  all  questions  respecting 
the  collection  of  the  tax,  as  if  no  such  oath  had  been  adminis- 
tered to  him."  It  appears  also  that  a  grand  juror  may  be 
compelled,  either  in  civil  or  criminal  cases,  to  disclose  what 
has  passed  before  a  grand  jury.     So  Lord  Campbell  {y)  held 

t)  JDawkint  v.  Lard  Rokeby,  L.  R.,  7  E.  &  I.  744. 
0  Fitzgibbon  v.  Oreen,  Ir.  R.  9  G.  L.  225. 

See  per  Bowen,  L.  J.,  in  Markt  y.  BeyftUy  25  Q.  B.  D.  500. 

Lee  Y.  Bmell,  3  Camp.  337.    (y)  Syhee  v.  Dunbar,  2  Selw.  N.  P.  10     5 
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that  a  witnesd  oannot  refuse  to  produce  a  letter  which  he 
holds  from  a  seoretarj  of  state,  to  whom  it  has  been  addressed 
in  his  public  character,  and  who  forbids  its  production. 
Where  a. document  is  privileged  from  production  on  the 
groundfi  of  public  policy,  secondary  evidence  of  its  contents 
is  inadmissible  (s). 

Documents  in  Lunacy.  Closely  allied  to  the  rule  under 
consideration  is  that  as  to  the  inspection  of  documents  under 
the  control  of  the  judges  in  lunacy.  It  was  thus  stated  by 
landley,  L.  J.,  in  a  recent  case  {a) : — "  It  is  not  the  practice 
in  lunacy  to  produce  documents  in  the  office  to  anyone  who 
wants  to  see  them.  No  one  is  allowed  to  see  them  without 
an  order  of  one  of  the  masters  or  of  a  judge  in  lunacy.  (See 
lie  Silcock's  Lunacy  and  In  re  Wood.)  A  person  who  his  no 
interest  except  curiosity  to  see  such  documents  is  -not  allowed 
to  see  them.  On  the  other  hand,  anyone  who  can  satisfy  the 
master  or  judge  that  he  desires  to  see  such  documents  for 
any  reasonable  and  proper  purpose  is  allowed  to  see  them, 
provided  always,  if  the  lunatic  is  living,  that  he  is  not  pre- 
judiced thereby.  If  the  lunatic  is  dead,  the  cases  of  In  re 
Woody  In  re  Ferrior^  and  In  re  Smyth  show  that,  if  the 
applicant  wants  to  see  documents  in  the  custody  of  the 
court,  in  order  to  make  good  a  claim  to  the  lunatic's  pro- 
perty, such  a  purpose  is  prtmd  facte  sufficient  to  induce  the 
court  to  allow  inspection,  even  although  the  request  is 
opposed  by  a  rived  litigant.  Nor  have  I  found  any  case  in 
which  an  application  by  such  a  person,  for  such  a  purpose, 
has  been  made  and  refused.  But  it  is  obvious  that  there  are 
some  exceptions  to  this  general  rule.  The  court  would  not, 
under  any  circumstances,  make  an  order  for  the  inspection  of 
the  reports  which  are  confidentially  made  to  the  court  by  its 

(2)  Some  y.  Smtinek,  2  B.  &  B.  130. 
(a)  Se  Straehtmy  (1895)  1  Oh.  445. 
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own  medical  advisers.  But,  with  this  exception,  and  possibly 
some  others  which  do  not  occur  to  me  at  the  moment,  the 
general  rule  is  to  allow  inspection  hy  anj  person  claiming  an 
interest  in  the  property  of  a  deceased  lunatic  or  alleged 
lunatic,  who  can  satisfy  the  court  that  he  wants  inspection 
for  some  reasonable  and  proper  purpose. 

The  fact  that  the  documents  are  of  such  a  kind  that  a 
litigant  who  had  them  could  not  be  compelled  to  produce 
th^m  does  not,  as  a  matter  of  law,  disentitle  his  opponents 
from  seeing  them.  As  a  matter  of  law,  as  distinguished  from 
a  matter  which  the  court  ought  to  consider  in  the  exercise  of 
its  discretion,  privilege  is  no  bar  to  inspection  in  such  a  case 
as  I  am  now  considering." 


EULE  4. 

As  to  Evidence  excluded  on  ground  of  Indecency. 

Evidence  may  be  excluded  on  the  ground  of  indecency ; 
but  this  rule  only  holds  in  ciyil  oases.  Thus,  it  is  an  estab- 
lished  rule  that  parties  shall  not  be  permitted  after  marriage 
to  say  that  they  have  had  no  connection  (J),  and  this  is  not 
altered  by  the  Eridence  Further  Amendment  Act,  1869, 
except  in  regard  to  proceedings  instituted  in  consequence  of 
adultery  (c).  But  although  a  wife  cannot  prove  non-access 
in  order  to  bastardize  her  issue  {d)y  yet  it  appears  that  if  that 
fact-  is  proveil  by  other  evidence,  she  may  be  examined  as  to 
collateral  facts,  such  as  the  name  of  an  adulterer,  or  the  time 
of  a  birth  {e) ;  and,  although  a  father  cannot  be  heard  to  say 
that  a  child  bom  of  his  wife  after  marriage  is  illegitimate  (/), 

i^)  S,  T.  SourtoHf  6  A.  &  E.  180 ;  Afwn,  y.  Anon,,  28  Beav.  273. 
e)  See  anU,  p.  32. 
d)  AtchUy  V.  Sprigg,  83  L.  J.,  Ch.  345. 
e)  B,  Y.  Zufe,  8  East,  193  ;  Zegge  v.  JEdmundt,  26  L.  J.,  Ch.  125. 
/)  Bumab^  y.  Baiaie,  42  Oh.  Diy.  294. 
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yet  a  man  reputed  to  be  married  oan  be  heard  to  say  he  was 
not  married  when  a  question  arises  as  to  the  pedigree  of  a 
child  {g).  In  criminal  oases  no  objection  can  be  taken  to 
evidence  on  the  ground  of  indecency ;  and  in  civil  cases  thd 
rule  is  restricted  to  such  as  involve  considerations  of  domestic 
morality ;  or  cases  in  which  the  admission  of  such  evidence 
would  only  tend  to  encourage  the  shameless  or  morbid  outrage 
of  conventional  propriety. 

{g)  Murray  y.  JHIPMr,  12  Gh.  D.  845. 
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CHAPTER  Vm. 

HEABSAT  0&  SECOHB-HAVD  EVIDEHCE. 

The  tenn  "hearsay"  or  Becond-hand  evidence  is  by  some 
writers  extended  to  cover  all  evidence  which  is  reported, 
whether  by  a  witness  or  any  other  medium,  to  the  court,  and 
this  is  probably  scientifically  accurate.  In  a  treatise  of  this 
nature  it  is,  however,  preferable  to  confine  the  term  to  its 
ordinary  application,  t.^.,  to  the  oral  or  written  statement  of 
a  person  who  is  not  produced  in  court,  conveyed  to  the  court 
either  by  a  witness  or  by  the  instrumentality  of  a  document. 
Hence,  what  a  witness  himself  says  is  original  evidence,  but 
when  he  repeats  what  another  person  has  said  this  is  hearsay. 
It  is  a  well-settled  general  rule  that — 

Hearsay  or  second-hand  evidence  is  inadmissible. 

The  ground  for  the  rejection  of  hearsay  or  second-hand 
evidence  lies  in  the  fundamental  principle  that  evidence  has 
no  claim  to  credibility  unless  it  be  given  on  oath,  or  what  is 
equivalent  to  an  oath,  and  unless  the  party  to  be  affected  by 
it  has  an  opportunity  of  cross-examining  the  witness.  The 
distinction  between  original  and  hearsay  evidence  is  of  the 
widest  possible  kind,  when  they  are  considered  as  elements 
of,  and  guides  to,  moral  certainty.  When  a  witness  states 
something,  which  he  himself  has  either  seen  or  heard,  directly 
affecting  the  parties  to  a  proceeding,  such  a  statement  con- 
tains dearly  the  requisite  principles  of  presumptive  truth: 
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but  when  he  states  something  which  he  has  heard  from 
another  person,  the  statement  affords  no  satisfactory  or 
reasonable  information.  A  multitude  of  probable  contin- 
gencies annihilate  its  value.  Thus,  the  witness  may  have 
misunderstood  or  imperfectly  remembered,  or  even  may  be 
wilfully  misrepresenting  the  words  of  the  third  person ;  or 
the  latter  may  have  spoken  hastily,  inaccurately,  or  even 
falsely. 

In  The  Berkeley  Peerage  case  (a)  ^  it  was  said  by  Mans^ 
field,  C.  J. : — "  By  the  general  rule  of  law,  nothing  that  is 
said  by  any  person  can  be  used  as  evidence  between  contend- 
ing parties,  unless  it  is  delivered  upon  oath  in  the  presence 
of  those  parties.  .  .  .  Some  inconvenience  no  doubt  arises 
from  such  rigour.  If  material  witnesses  happen  to  die  before 
the  trial  the  person  whose  cause  they  would  have  established 
may  fail  in  the  suit;  but  although  all  the  bishops  on  the 
bench  should  be  ready  to  swear  to  what  they  heard  those 
witnesses  declare,  and  add  their  own  implicit  belief  of  the 
truth  of  the  declarations,  the  evidence  would  not  be  received." 

Where  the  object  of  evidence  is  to  satisfy  the  court  on 
matters  which  are  for  the  court  and  not  for  a  jury,  hearsay 
evidence  is  unobjectionable,  even  where  the  court  is  dis- 
charging the  function  of  a  jury.  Thus,  in  order  to  show 
that  reasonable  search  has  been  made  for  a  lost  indenture,  a 
witness  may  be  asked  whether  he  has  inquired  of  persons 
who  were  likely  to  know  about  it,  and  what  answers  were 
given  to  his  inquiries  (b). 

The  general  doctrine  is  illustrated  in  Spar  go  v.  Broum  {c)^ 
which  was  an  action  for  excessive  distress ;  and  the  question 
was,  whether  the  plaintiff  was  tenant  to  the  defendant  Hugh 
Brown,  or  to  his  brother  John  Brown.  The  plaintiff  had 
paid  rent  to  John;  but  the  defendant,  to  show  that  the 

(a)  4  Cam.  414.         (b)  R.  t.  JBraintrce,  1  E.  &  E.  51.        (e)  9  B.  ft  C.  935. 
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money  had  been  paid  to  John  as  his  (the  defendant's)  agent, 
offered  in  evidence  aooounts  tendered  to  him  by  John  Brown, 
in  which  John  desoribed  himself  as  the  agent  of  the  defen- 
dant. It  was  objected  that  John  Brown,  not  being  dead, 
ought  to  have  been  called  as  a  witness.  The  judge  rejected 
the  evidence  on  this  ground,  and  the  full  court  upheld  his 
ruling.  Littledale,  J.,  said: — "The  general  rule  is,  that 
where  a  person  is  living,  and  can  be  called  as  a  witness,  his 
declaration,  made  at  another  time,  cannot  be  received  in 
evidence : "  and  Bayley,  J. :  "  The  general  rule  is,  that 
every  material  fact  must  be  proved  on  oath.  There  is  an 
exception  to  that  rule,  viz.,  that  the  declarations  of  a  party 
to  the  record,  or  of  one  identified  in  interest  with  him,  are, 
as  against  such  party,  admissible  in  evidence ;  but,  generally 
speaking,  mere  declarations  not  upon  oath  are  not  evidence. 
The  acts  of  a  party  may  be  evidence ;  but  here  the  defendant 
merely  produced  a  paper  in  the  handwriting  of  John  Brown, 
without  showing  that  he  was  identified  with  the  plaintiff." 

Eridence  of  the  acts  of  a  person  is  often  as  completely 
hearsay  as  the  evidence  of  the  words  of  the  same  person 
might  have  been.  Thus  it  is  equally  hearsay  to  prove  that 
a  witness  not  before  the  court  treated  an  individual  as  sane, 
as  it  is  to  show  that  in  an  oral  or  written  statement  he  called 
him  sane.  This  was  to  a  great  extent  the  ground  of  the 
judgment  in  Wright  v.  Doe  {d)y  in  which  case  the  judges  in 
the  Exchequer  Chamber  held,  in  an  issue  of  devisavit  vel  non 
(and  the  judgment  was  affirmed  on  appeal  by  the  House  of 
Lords),  that  letters  written  to  the  testator  by  different  per- 
sons since  deceased,  and  who  had  been  well  acquainted  with 
the  testator,  could  not  be  received  in  evidence  on  a  question 
of  sanity.  The  court  held  that  the  letters  were  not  receivable 
as  mere  declarations  of  deceased  witnesses,  or  as  proof  of 

(<Q  7  A.  ft  E.  313. 
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treatment;  but,  assuming  that  the  letters  were  connected 
with  any  act  of  the  testator  relating  to  them  by  which  in- 
telligence was  radicated,  as,  for  example,  if  he  had  answered 
them,  they  were  receivable.  Parke,  B.,  said : — "  The  ques- 
tion is,  whether  the  contents  of  these  letters  are  evidence  of 
the  fact  to  be  proved  upon  the  issue;  that  is,  the  actual 
existence  of  the  qualities  which  the  testator  is  in  those  letters, 
by  implication,  stated  to  possess ;  and  these  letters  may  be 
considered,  in  this  respect,  to  be  on  the  same  footing  as  if 
they  had  contained  a  direct  positive  statement  that  he  was 
competent.  For  this  purpose  they  are  mere  hearsay  evi- 
dence, statements  of  the  writers,  not  on  oath,  of  the  truth 
of  the  matter  in  question,  with  the  addition,  that  they  have 
acted  upon  the  statements  on  the  faith  of  their  being  true, 
by  thus  sending  the  letters  to  the  testator.  That  the  so  acting 
cannot  give  a  sufficient  sanction  for  the  truth  of  the  state- 
ment is  perfectly  plain,  for  it  is  clear  that  if  the  same  state- 
ments had  been  made  by  parol  or  in  writing  to  a  third  person 
it  would  have  been  insufficient.  Yet  in  both  cases  there  has 
been  an  acting  on  the  belief  of  the  truth,  by  making  the 
statements,  or  writing  and  sending  a  letter  to  a  third  person ; 
and  what  difference  can  it  possibly  make  that  this  is  an  acting 
of  the  same  nature  by  writing  and  sending  the  letter  to  the 
testator  P  "  In  Beavan  v.  McDonnell  (e),  which  was  an  action 
to  recover  a  sum  of  money  paid  by  the  plaintiff  for  the  pur- 
chase of  an  estate,  on  the  ground  that  he  was  a  lunatic,  and 
therefore  incompetent  to  contract,  evidence  was  received  of 
his  conduct  before  and  after  the  transaction,  to  show  that  the 
lunacy  was  of  such  a  character  as  would  be  apparent  to  the 
defendant  when  dealing  with  him. 

That  which  is  apparently  hearsay  or  second-hand  evidence 
is  treated  by  the  law  as  original  evidence,  and  admissible  as 

{e)  10  Ex.  184, 
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Buch  in  many  oases.  .  Thus,  (1)  evidence  is  original  and  not 
hefiursay,  wluoh  is  given  to  prove,  in  corroboration  of  a  wit- 
ness's testimony,  that  he  affirmed  the  same  thing  on  previous 
occasions  (/). 

(2)  The  oral  or  written  statements  of  persons  not  before  the 
court  are  admitted  where  they  can  be  regarded  as  essentially 
connected  with  or  part  of  the  res  gestcBy  or  gist  of  the  matter 
in  issue.     Thus,  in  an  action  for  false  imprisonment,  the 
defendant  justified  on  the  ground  that  he  had  given  the 
plaintiff  in  custody  for  forging  a  bill  of  exchange,  which  had 
therefore  been  dishonoured  on  presentment  to  the  drawee. 
A  witness  stated  that  he  had  accompanied  the  defendant  to 
the  drawee,  who  refused  to  pay.    He  was  then  asked  what  the 
drawee  had  said  at  the  time  of  the  refusal.    The  question  was 
objected  to,  but  the  court  held  that  the  evidence  ought  not  to 
be  excluded.     There  were  peculiar  circumstances  in  the  case, 
but  Tindal,  C.  J.,  said : — "  Even  if  the  inquiry  before  us  had 
depended  on  the  determination  of  the  point,  whether  evidence 
by  the  defendant  of  the  dishonour  of  the  bill,  and  of  the 
circumstances  attending  such  dishonour,  was  relevant  to  the 
question  then  before  the  jury,  it  would  have  been  difficult 
altogether  to  exclude  such  evidence  on  the  score  of  its  irrele- 
vancy"  {g).   On  the  same  principle,  proof  has  been  received  of 
the  language  uttered  by  the  holders  of  seditious  meetings  in 
order  to  show  the  objects  and  character  of  such  meetings.    In 
the  same  way  evidence  may  be  given  of  the  inscriptions  on 
flags  used  at  such  meetings  without  producing  the  flags  them- 
selves ;  for  such  inscriptions  used  on  such  occasions  are  the 
public  expression  of  the  sentiments  of  those  who  bear  them, 
and  have  rather  the  character  of  speeches  than  of  writings  (A). 
Thus,  a  foreign  proclamation,  contained  in  a  printed  placard, 

(/)  Eolliday  y.  Sw&eting,  BuU.  N.  P.  294. 

(ff)  Ferkim  y.  Vaughan,  4  K.  &  O.  988.     (A)  S,  y.  Eunt,  3  B.  &  Aid.  574. 
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18  treated  as  an  insoriptioii  or  act  done,  and  may  be  proved 
by  oral  evidence  or  an  examined  copy.  In  such  a  case 
Pollock,  C.B.,  said : — "  Hearsay  evidence  is  admissible  when 
it  is  part  of  a  transaction ;  and  in  ibis  way  the  exclamations 
of  a  crowd  may  be  received  as  evidence.  But  there  is, 
generally  speaking,  this  distinction  between  what  is  said  and 
what  is  done :  in  order  to  admit  the  former  it  is  necessary 
that  the  authority  of  the  speaker  should  be  shown,  in  order  to 
affect  the  parties ;  but  if  it  be  something  done  that  is  to  be 
proved,  no  authority  is  required,  because  there  is  no  danger 
of  being  misled ;  and  I  regard  a  placard  or  proclamation  on  a 
wall  rather  as  something  done.  In  a  case  before  me  at 
Guildford,  where  the  plaintiff  sought  to  recover  the  expenses 
of  an  election,  I  would  not  allow  orders  given  by  third  parties 
by  word  of  mouth  to  be  admitted  in  evidence  against  the 
defendant,  but  I  admitted  inscriptions  on  coaches"  {i).  To 
prove  an  act  of  bankruptcy  by  the  bankrupt  beginniDg  to 
keep  his  house,  it  is  allowable  to  prove  that  the  bankrupt 
was  denied  to  his  creditors  by  a  servant  at  his  house ;  but  it 
is  not  enough  to  prove  that  the  bankrupt  directed  that  he 
should  be  denied  unless  the  direction  be  followed  up  by  an 
actual  denial  (k).  In  trover  by  the  assignees  of  a  bankrupt 
for  goods,  the  property  of  the  bankrupt,  letters  written  by 
him  during  his  absence  from  home,  stating  that  he  was 
absent  to  avoid  two  writs  that  were  out  against  him,  have 
been  held  admissible  evidence  for  the  plaintiffs  of  an  act  of 
bankruptcy,  without  proof  that  there  was  in  fact  any  writ 
issued,  or  any  pressure  of  creditors.  It  was  held  in  the 
same  case,  also,  that,  in  order  to  make  a  declaration  of  a 
bankrupt  admissible  evidence  of  an  act  of  bankruptcy,  it  is 
not  essential  that  the  declaration  and  the  act  should  be 


(t)  Bruce  v.  Nieolupolo,  11  Ex.  129. 

\k)  Per  Lord  Tenterdcn,  Fithw  v.  loueher,  19  B.  &  C.  710. 
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contemporaneous  (/).  In  this  case  Lord  Bemnan  concurred 
in  a  previous  decision  of  Parke,  B.,  that  '^  it  is  impossible  to  tie 
down  to  time  the  rule  as  to  declarations,"  that  may  be  made 
part  of  the  res  gesfcs  in  cases  of  bankruptcy ;  and  his  Lordship 
added,  that  '^  if  there  be  connecting  circumstances,  a  declara- 
tion may,  even  at  a  month's  interval,  form  part  of  the  whole 
res  gestceP  Li  a  case  of  manslaughter,  several  of  the  judges 
concurred  in  admitting  the  evidence  of  a  witness  as  to  a 
statement  made  by  the  deceased,  in  the  absence  of  the 
prisoner,  shortly  after  the  accident  through  which  the  death 
ensued.  Ghirney  B.,  said : — "  What  the  deceased  said  at  the 
instant,  as  to  the  cause  of  the  accident,  is  clearly  admis- 
sible" (t^).  The  distinction  in  all  these  cases  lies  in  the 
consideration  what  is  and  what  is  not  part  of  the  original  res 
gestcB,  If  the  words  are  the  natural  accompaniment  and 
consequence  of  the  act,  they  may  be  stated ;  but  where  the 
connection  is  remote  they  will  be  rejected.  It  will  be 
observed,  that  the  question  of  admissibility  here  is  very 
diflEerent  from  the  case  of  dying  declarations,  which  will  be 
considered  subsequently.  Statements  by  a  deceased  vendor 
made  at  the  time  of  the  sale  as  to  the  property  sold,  are 
evidence  for  its  subsequent  identification  (n).  For  the 
declaration  of  a  tenant  for  life  to  be  evidence  against  the 
remainderman,  it  must  be  accompanied  by  an  act  done  by  the 
tenant  for  life,  an  act  done  by  a  third  person  not  being 
sufficient  (o). 

Notwithstanding  the  rule  that  a  parent  cannot  bastardize 
his  issue,  on  an  issue  as  to  the  legitimacy  of  the  plaintifP,  a 
witness  was  allowed  to  state  the  declaration  and  conduct  of 
the  deceased  mother,  when    questioned  about  her  child's 

(I)  Roueh  V.  Great  Western  RaihDoy  Co.,  1  Q.  B.  51.  See  also  J2a«0M>»  v. 
Eaight  2  Bmg.  99. 

(m)  R.  ▼.  Foster,  6  0.  &  P.  326.     («)  Farroti  v.  WatU^  47  L.  J.,  0.  P.  79. 
(o)  EwM  Y.  Malkin,  27  W.  B.  340. 
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parentage  {p).  And  the  letters  of  a  living  mother  were 
admitted  as  part  of  the  res  gestm  on  a  question  of  legitimacy 
of  the  child ;  evidence  of  her  acts  and  conduct  being  admis- 
sible on  this  question,  although,  of  course,  she  could  not  have 
been  put  into  the  witness  box  (r).  Although  on  a  prosecution 
for  rape  and  other  kindred  offences  any  complaint  made  by  a 
deceased  or  absent  prosecutrix  is  not  evidence  as  being  part 
of  the  res  gestce^  nevertheless,  the  fact  that  a  complaint  was 
made  by  a  prosecutrix  at  the  time  of  the  alleged  offence,  and 
the  details  of  such  complaint,  can  and  ought  to  be  laid  before 
the  jury  as  evidence  of  her  conduct  being  consistent  with  her 
story  in  the  witness-box  and  as  negativing  any  consent  on 
her  part  («). 

In  an  action  for  misrepresentation  of  solvency  evidence 
may  be  adduced  that  at  the  time  the  credit  was  given  the 
plaintiff  said  that  it  was  so  given  in  consequence  of  the  repre- 
sentations made  to  him  {t). 

(3)  When  it  is  material  to  prove  the  bodily  or  mental  feel- 
ings of  an  individual,  evidence  of  statements  of  such  indi- 
vidual, at  the  time  in  question,  relative  to  such  feelings,  is 
original  and  not  hearsay.  Thus,  in  Aveson  v.  Lord  KiU' 
naird  (m),  the  action  was  on  a  policy  of  insurance,  secured  on 
the  life  of  the  plaintiff's  wife,  and  the  defendents  offered 
evidence  that,  a  few  days  after  it  was  made,  the  deceased, 
who  had  previously  represented  herself  to  the  defendants 
as  being  in  good  health,  had  given  a  totally  different  account 
of  her  health  to  a  witness.  It  was  held  that  the  witness 
might  relate  her  conversation  with  the  deceased,  and  that 
the  statements  of  the  latter,  as  so  related,  were  evidence  in 
the  same  way  as  the  answers  of  patients  to  the  inquiries  of 

(p)  Hargrave  v.  Hargrave,  2  0.  &  E.  701. 

(r)  The  Ayleafmrd  Peeragey  L.  B.,  11  App.  Cas.  1. 

(«)  R,  Y.  Zillgman,  (1896)  2  Q.  B.  167. 

It)  FeUoioes  v.  WUUwMtm^  M.  &  M.  306.  (m)  6  East,  188. 
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their  medical  attendants  are  evidence  as  to  the  state  of  health, 
although  letters  to  a  medical  man  from  his  patient  detailing 
the  symptoms  of  his  malady  are  not  admissible  (t?).  On  the 
same  principle,  in  actions  for  crim.  con.,  what  the  husband 
and  wife  had  said  to  each  other,  or  letters  written  by  either 
party  to  the  other,  when  there  was  no  ground  to  suspect 
collusion,  were  admissible  evidence  to  show  the  terms  on 
which  they  lived  (w) ;  and  the  same  rule  applies  to  proceed- 
ings in  the  Divorce  Court. 

(4)  Evidence  of  general  reputation,  general  character,  and 
general  notoriety  is  original  evidence,  and  not  hearsay.  Thus, 
general  reputation  is  admissible  to  prove  marriage  (^),  except 
in  prosecutions  for  bigamy,  and  petitions  for  damages  for 
adultery  under  the  Divorce  Act,  in  which  the  marriage  must 
be  strictly  proved.  Whenever  the  witness  is  shown  to  have 
derived  his  information  from  some  assignable  individual,  it  is 
excluded  as  hearsay  (y).  Following  the  principle  laid  down 
by  Mr.  Eraser  (z).  Lord  Redesdale,  in  a  case,  in  the  House  of 
Lords  (a),  held,  that  repute  to  raise  presumption  of  marriage 
must  be  founded  on  general,  not  singular,  opinion ;  a  divided 
repute  is  on  such  a  subject  no  evidence  at  all.  Here  his 
Lordship  was  speaking  probably  of  Scotch  marriages  only ; 
for,  in  the  subsequent  case  of  Lt/h  v.  Elicood  (J),  Vice-Chan- 
cellor  Hall  said :  '*  It  cannot  be  contended  that  wherever 
there  is  evidence  of  repute  on  one  side  and  the  other  a 
marriage  cannot  be  established." 

When  it  is  proposed  to  infer  a  marriage  from  repute,  it  is 
necessary  to  weigh  the  evidence  cautiously — first,  with  respect 

(v)   Witt  V.  Klindworth,  3  S.  &  T.  143. 

(w)  Trelawney  v.  Coleman,  1  B.  &  Aid.  90 ;  cf.  WxllU  v.  Bernard,  8  Bing. 
376. 

ix)  Doe  V.  Fleming,  4  Bing.  266  ;  Fox  v.  JBearbloek,  17  Ch.  D.  499. 

fy)  Shedden  v.  Att.-Gen,,  2  S.  &  T.  170. 

Iz)  Eraser  on  the  Personal  and  Domestio  Relations,  Vol.  I.  p.  207. 

(a)  Cunninghame  t.  Cunning hame,  2  Dow,  511. 

{b)  L.  R.,  19  Eq.  98. 
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to  the  degree  in  whioh  the  opinion  prevailB ;  next,  with  re- 
spect to  its  causes ;  and,  lastly,  with  respeot  to  the  inference 
to  be  drawn  from  it  (o). 

In  trespass  for  destroying  a  picture,  when  the  plea  was  not 
guilty,  and  the  defence  that  the  picture  was  a  libel  on  the 
defendant's  sister  and  brother-in-law,  and  that  he  had  there- 
fore destroyed  it,  Lord  Ellenborough  held, ''  that  the  declara- 
tions of  the  spectators  while  they  looked  at  the  picture  in  the 
esMbition  room  were  evidence  to  show  that  the  pictures  por- 
trayed were  meant  to  represent  the  defendant's  sister  and 
brother-in-law  "  (d).  So  under  a  devise  of  lands  in  a  certain 
parish  CTidence  is  admissible  that  a  part  not  comprised  in  the 
parish  was  reported  to  be  in  it,  and  was  intended  to  be  in- 
cluded in  the  devise  {e) ;  but  evidence  of  a  rumour  is  not 
admissible  to  justify  a  slander  (/). 

(6)  Where  several  persons  are  proved  to  be  engaged  in 
one  general  conspiracy,  all  the  transactions  of  that  conspiracy 
by  the  different  parties  may  and  ought  to  be  given  in  evi- 
dence ;  and  it  is  enough  if  the  party  accused  c£m  be  proved 
to  be  privy  to  the  general  conspiracy ;  for  if  that  is  proved 
ererything  that  is  done  by  the  different  parties  concerned  in 
it  must  also  be  imputed  to  him  as  a  part  of  the  conspiracy  (g). 
Thus,  in  Hardy's  trial  for  high  treason,  letters  written  by 
one  conspirator  to  another  were  held  to  be  evidence  against 
the  prisoner  after  his  complicity  had  been  established.  So, 
if  several  defendants  in  trespass  be  proved  to  be  co-trespassers 
by  other  competent  evidence,  the  declaration  of  one  as  to  the 
motives  and  circumstances  of  the  trespass  will  be  evidence 
against  all  who  are  proved  to  have  combined  together  for  the 
common  object  {h). 

e)  Fraeer,  Vol.  I.  p.  206.    {d)  Du  Boit  v.  Beretfordf  2  Camp.  611. 


^e)  Anstee  ▼.  Nelma,  1  H.  &  N.  226. 

'    )  Loekhart  v.  Jelly,  19  L.  T.,  N.  S.  669. 

Per  Eyre,  C.  J.,  Be  Sardy,  24  How.  St.  Tr.  461. 

Per  Loxd  Ellenboiongh,  B,  y.  Hardwieke,  11  East,  686. 
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(6)  Where  either  of  the  parties  to  the  record  appears  to  be 
merely  a  trustee  for  a  third  party,  his  declaratioii  or  admis- 
sions may  be  given  in  evidence  to  defeat  the  claim  of  such 
third  party  (t).  In  an  action  against  a  sheriff  for  a  false 
return,  the  statements  of  his  deputy  to  the  plaintiff's  attorney, 
as  to  the  cause  of  the  omission  to  make  an  arrest,  have  been 
held  to  be  evidence  against  the  defendant  {k), 

A  similar  rule  holds  in  cases  of  partnership  and  agency, 
i.e,y  that  the  acts  or  parol  arrangements  of  a  partner  or 
agent,  made  in  the  ordinary  course  of  business,  bind  a  co- 
partner or  principal  respectively,  and  may  therefore  be  given 
in  evidence  for  or  against  him  (/). 

The  general  rule  stated  at  the  comjnencement  of  this 
chapter  has  several  important  exceptions,  which  are  discussed 
in  the  following  chapters. 

It  must  also  be  noticed  that  under  rule  7  of  Order  30 
of  the  B.  S.  C.  (for  which  see  Appendix),  on  the  hearing  of 
a  summons  for  directions  the  court  or  a  judge  has  now  power 
to  make  an  order  that  evidence  of  any  particular  fact  shall  be 
given  by  statement  on  oath  of  information  and  belief,  and 
thus  to  dispense  pro  tanto  with  the  general  rule  as  to  hearsay 
evidence.  Eule  7  is  made  under  the  provisions  of  sect.  3  of 
the  Judicature  Act,  1894  (w),  upon  which  the  power  to  dis- 
pense with  strict  evidence  depends  (w).  On  interlocutory 
motions  affidavits  may  contain  statements  as  to  the  deponent's 
belief,  with  the  grounds  thereof  (o). 

it)  Bauermm  y.  Badenius,  7  T.  B.  663.      (k)  North  v.  Miles,  1  Camp.  389. 
/)  Sandilands  y.  Marsh,  2  B.  &  Aid.  673 ;  Doe  y.  Hawkins,  2  Q.  B.  212. 
m)  57  &  68  Viot.  o.  16. 
n)  Baerlein  y.  Chartered  Mercantile  Bank,  (1895)  2  Ch.  488. 
(o)  Bee  post,  p.  548. 
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CHAPTER  IX. 

HEABSAT  IN  HATTEBS  OF  PUBLIC  AND  OENEBAL 

INTEBEST. 

When  an  issue  involves  a  question  of  public  or  general  inte- 
rest, the  rule  that  hearsay  or  seoond-hand  evidence  is  inad- 
missible does  not  apply :  and  generally — 

In  matters  of  public  or  general  interest,  popular 
reputation  or  opinion,  or  the  declarations  of 
deceased  witnesses  of  competent  knowledge,  if 
made  ante  litem  motarn  (i.  e.,  before  the  litigated 
point  has  become  the  subject  of  controversy), 
and  without  reasonable  suspicion  of  undue  par- 
tiality or  collusion,  will  be  received  as  compe- 
tent and  credible  evidence. 

The  ground  for  its  reception  lies  in  the  supposition  that 
the  universality  and  notoriety  of  the  interests  concerned 
remove  the  temptation  and  the  ability  to  misrepresent,  which 
would  arise  if  such  evidence  were  received  in  matters  of 
merely  private  and  personal  concerns.  Accordingly,  it  is 
rejected  wherever  the  point  at  issue  appears  to  partake  more 
of  the  nature  of  a  private  than  of  a  public  interest.  Thus  a 
map  attached  to  an  old  enclosure  award,  although  admissible 
to  prove  that  a  particular  road  was  a  public  highway,  was 
held  inadmissible  to  prove  the  boundaries  of  such  highway 
in  favour  of  a  defendant  charged  with  obstructing  the 
same  (a). 

In  Wright  v.  Doe  (6),  Ooltman,  J.,  said : — "  The  true  line 

(a)  j;.  y.  Suffer,  (1894)  1  Q.  B.  823.  {b)  7  A.  E.  860. 
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(says  Buller,  J.,  in  R.  v.  Eristcell)  for  courts  to  adhere  to.  is 
that  wherever  evidence  not  on  oath  has  been  repeatedly  re- 
ceived and  sanctioned  by  judicial  determination,  it  shall  be 
allowed;  but,  beyond  that,  the  rule  that  no  evidence  shall 
be  admitted,  but  what  is  on  oath,  shall  be  observed.  .  .  . 
Evidence  of  opinion  is  admitted  in  some  cases  without  oath, 
as  for  instance  where  reputation  is  given  in  evidence  to  prove 
a  public  right.  .  .  .  The  principle  upon  which  I  conceive  the 
exception  to  rest  is  this,  that  the  reputation  can  hardly  exist 
without  the  concurrence  of  many  parties  interested  to  in- 
vestigate the  subject ;  and  such  concurrence  is  presumptive 
evidence  of  the  existence  of  an  ancient  right,  of  which,  in 
most  cases,  direct  proof  can  no  longer  be  given,  and  ought 
not  to  be  expected ;  a  restriction  now  generally  admitted  as 
limiting  the  exception  is  this,  that  the  right  claimed  must 
be  of  a  public  nature  affecting  a  considerable  number  of  per- 
sons." And  in  the  same  case  in  the  Exchequer  Chamber  {c)j 
Alderson,  B.,  said: — "The  general  interest  which  belongs 
to  the  subject  would  lead  to  immediate  contradiction  from 
others,  unless  the  statement  proved  were  true ;  and  the  public 
nature  of  the  right  excludes  the  probability  of  individual 
bias,  and  makes  the  sanction  of  an  oath  less  necessary." 

In  ejectment  by  the  lessee  of  a  tenant  in  tail  against  the 
devisee  in  fee  of  a  previous  remainderman,  the  question  was 
whether  the  land  in  dispute  was  part  of  the  estate  which  had 
been  originally  devised  by  a  testator  between  fifty  and  sixty 
years  previously.  Evidence  of  reputation  had  been  received 
that  the  land  had  been  purchased  by  the  original  testator ; 
but  it  was  held  that,  notwithstanding  some  special  circum- 
stances in  the  case,  the  question  was  merely  one  of  private 
ownership,  and  that  therefore  the  evidence  should  have  been 
rejected  (e/). 

(o)  4  Bing.  N.  0.  62S.  {d)  Doe  t.  TKomat,  14  East,  328. 
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In  Weeks  v.  Sparke  (e),  to  trespass  to  the  plaintiff's  close, 
the  defendant  pleaded  a  prescriptive  right  of  common  for 
his  cattle,  and  the  plaintiff  replied,  traversing  the  plea,  and 
prescribing  for  a  right  to  use  the  iocus  in  quo  for  growing 
com  until  harvest  time.  It  was  held  that  witnesses  might 
prove  the  statement  of  a  deceased  neighbour  as  to  the  nature 
of  the  enjoyment  of  the  respective  rights ;  but  that  a  founda- 
tion for  its  reception  must  first  be  laid  bj  proof  of  the  actual 
enjoyment  of  the  rights.  Le  Blanc,  J.,  said : — ^**  How  is  the 
right  to  be  proved?  First,  it  is  to  be  proved  by  acts  of 
enjoyment  within  the  period  of  living  memory ;  and  when 
this  foundation  is  laid,  then,  inasmuch  as  there  cannot  be  any 
witnesses  to  speak  to  acts  of  enjoyment  beyond  the  time  of 
Uving  memory,  evidence  is  to  be  admitted  from  old  persons 
(not  any  old  persons,  but  persons  who  have  been  conversant 
with  the  neighbourhood  where  the  waste  lies,  over  which  the 
particular  right  of  common  is  claimed)  of  what  they  have 
heard  other  persons,  of  the  same  neighbourhood,  who  are 
deceased,  say  respecting  the  right.  Thus  far  it  is  evidence 
as  applicable  to  this  prescriptive  right,  it  being  a  prescription 
in  which  others  are  concerned,  as  well  as  the  person  claiming 
it ;  because  a  right  of  common  is,  to  a  certain  extent,  a 
public  right.  And  the  only  evidence  of  reputation  which 
was  received  was  that  from  persons  connected  with  the 
district.  In  the  same  manner,  in  questions  of  pedigree, 
although  they  are  not  of  a  public  nature,  the  evidence  of 
what  persons  connected  with  the  family  have  been  heard  to 
say,  is  received  as  to  the  state  of  that  family.  In  like  manner 
also,  upon  questions  of  boundary,  though  the  evidence  of 
perambulations  may  be  considered  to  a  certain  degree  as 
evidence  of  an  exercise  of  the  right,  yet  it  has  been  usual  to 
go  further,  and  admit  the  evidence  of  what  old  persons  who 

(e)  1 M.  &  S.  679 ;  Bed  of.  EarlofDunravm  v.  Llewellyn^  15  Q.  B.  701,  post  p.  150. 
P.  L 
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are  deceased  have  been  heard  to  say  on  those  ooeasions.  The 
rule  generally  adopted,  upon  questions  either  of  prescription 
or  custom,  is  this,  that  after  a  foundation  is  once  laid  of  the 
right  by  proving  acts  of  ownership,  then  the  evidence  of 
reputation  becomes  admissible,  such  evidence  being  confined 
to  what  old  persons,  who  were  in  a  situation  to  know  what 
hose  rights  were,  have  been  heard  to  say  concerning  them." 

There  was,  however,  formerly  considerable  conflict  of  opinion 
among  the  judges,  as  to  the  admissibility  of  reputation  and 
the  declarations  of 'deceased  persons  to  prove  or  disprove  a 
claim  of  prescriptive  right.  In  Moretroody.  Wood  (/),  where 
to  trespsuss  the  defendant  pleaded  a  prescriptive  right,  Lord 
Kenyon  and  Ashurst,  J.,  held  the  question  to  be  one  of  a 
private  nature,  and  that  evidence  of  reputation  should  there- 
fore be  rejected;  but  BuUer,  J.,  and  Grose,  J.,  appear  to 
have  thought  the  issue  to  be  sufficiently  of  a  public  nature  to 
let  in  the  evidence.  In  the  case  of  Weeks  v.  Sparke  (^),  Lord 
Ellenborough  laid  down  the  principle  that  when  the  right 
claimed  does  not  curtail  the  general  rights  of  others,  being 
merely  the  claim  of  an  individual  against  an  individual,  such 
evidence  is  not  admissible.  Traditionary  reputation  has  been 
received  as  evidence  of  the  boimdaries  between  two  parishes 
and  two  manors,  but  not  of  the  boundaries  between  two 
estates  {h). 

In  R,  V.  Sutton  (/),  the  defendant  was  indicted  for  the  non- 
repair of  a  bridge,  and,  to  disprove  her  liability,  offered  a 
presentment  of  a  jury  in  the  reign  of  Edward  III.,  by  which 
it  was  found  that  they  did  not  know  who  was  liable  to 
repair ;  and  this  was  held  to  be  evidence  of  reputation  for 
the  defendant. 

Beputation  has  been  received  in  support  of  an  immemorial 


(/)  14  East,  327,  n.  (^)  1  M.  &  S.  679. 

(h)  14  East,  331,  n.  (i)  8  Ad.  &  EI.  516. 
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right  of  oommon,  pur  cause  de  vicinage  bo  pleaded  (/).  In 
Duke  of  Newcastle  v.  Hundred  of  Broxtotce  (A;),  the  question 
was,  whether  Nottingham  Castle  was  within  the  hundred; 
and  it  was  held  that  orders  made  at  the  County  Sessions 
between  1654:  and  1660,  in  which  the  castle  was  described 
as  being  within  the  hundred,  were  admissible,  as  the  justices 
must  be  presumed  to  have  had  suflBcient  acquaintance  with 
the  subject  to  which  their  declarations  related ;  and  that, 
although  contrary  evidence  that  the  castle  was  excepted  from 
the  hundred  was  given  from  Domesday-Book  and  an  old 
charter  of  Henry  VI.,  the  judge  was  right  in  telling  the 
jury  to  act  on  the  evidence  of  a  more  modem  and  continuous 
reputation.  But  when  the  question  was  as  to  the  rights  of 
the  county  of  the  city  of  Chester,  as  between  that  city  and 
the  County  Palatine  of  Chester,  a  decree  by  a  Lord  Treasurer 
and  other  persons  who  were  not  a  competent  tribunal,  and 
who  had  no  personal  knowledge  of  the  facts,  except  such  as 
they  derived  from  an  irregular  judicial  proceeding,  was  held 
inadmissible  evidence  of  reputation  (/).  So  an  extra-judicial 
report  by  a  government  surveyor,  appointed  by  Queen  Eliza- 
beth, as  to  the  boundaries  of  a  manor,  has  been  rejected  as 
evidence  of  such  boundaries.  "The  surveyor,"  said  Lord 
Denman,  "does  not  appear  to  have  had  any  authority  to 
institute  the  inquiry ;  and,  stripped  of  his  authority,  he  has 
not  merely  no  right  to  make  any  kind  of  return,  but  the 
presumption  that  he  did  make  it  falls  to  the  ground.  The 
paper  may  have  been  written  by  any  clerk  idling  in  the  oflBce, 
from  his  own  imagination,  or  compelled,  possibly  by  some 
interested  person  in  furtherance  of  a  sinister  object  of  his 
own  "  {m).  An  old  survey  of  landed  property,  taken  under 
the  directions  of  a  former  proprietor,  is  no  evidence  that  he 
was  entitled  to  it  («). 

(j)  Pritchardy.  Powell,  10  Q.  B.  589. 
{k)  4  B.  &  Ad.  273.  (/)  Mogert  v.  Wood,  2  B.  &  Ad.  246. 

(m)  Evans  v.  Taylor^  7  B.  &  A.  617.         («)  Daniel  v.  mikin,  7  Ex.  429. 
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In  a  case  in  the  Exchequer  Chamber  (o),  on  a  question  in 
replevin  whether  goods  were  taken  in  Norfolk  or  Suffolk,  a 
map  of  Suffolk  purporting  to  have  been  republished  in  1766, 
loith  corrections  and  additions^  by  the  sons  of  J.  K.,  from  a  map 
published  in  1736  by  J.  K.,  who  then  took  an  accurate  survey 
of  the  whole  country,  was  tendered  to  show  that  the  locv^  in 
quo  was  not  in  Suffolk.  It  was  produced  by  a  magistrate  of 
both  Norfolk  and  Suffolk,  who  had  purchased  it  twelve  or 
fourteen  years  previously,  and  before  any  dispute  as  to  the 
botmdaries  had  arisen.  The  court  rejected  the  evidence 
chiefly  on  the  ground  that  the  new  editors  did  not  appear 
to  have  had  any  personal  knowledge  of  the  subject,  nor  to  be 
in  any  way  connected  with  the  district,  so  as  to  make  it  pro- 
bable that  they  had  such  knowledge.  This  case  illustrates  the 
important  principle,  that,  before  ancient  documents  can  be 
received  as  evidence  of  reputation,  it  must  be  proved  that 
they  have  come  from  the  custody  of  a  person  who  is  pre- 
sumptively connected  sufficiently  by  knowledge  with  the 
matter  in  dispute,  so  as  to  render  him  an  authority.  They 
must  also  bear  the  plain  marks  of  authenticity.  Thus,  in 
the  above  case  it  was  held,  that  the  fact  of  the  map  being  in 
the  possession  of  the  county  magistrate  did  not  vouch  for  its 
accuracy,  and  that  it  was  unlike  the  case  of  a  deed  of  con- 
veyance found  in  the  custody  of  a  party  who,  if  it  were 
genuine,  would  be  entitled  to  it.  So,  too,  in  Bidder  v. 
Bridges  (^),  which  was  an  action  to  enforce  commonable 
rights,  a  note-book,  called  Bracton's  Note-Book,  from  the 
British  Museum,  and  a  document  forming  part  of  the  Cot- 
tonian  MSS.  in  the  same  Museum,  and  purporting  to  be  a 
register  of  Merton  Priory,  were  rejected  by  Kay,  J.,  on  the 
ground  that  there  was  no  evidence  of  their  ever  having  been 
in  such  custody  as  would  entitle  a  court  to  treat  them  as 

{o)  Hammond  y,  Bradttrtetf  10  Ex.  390.  (p)  64  L.  T.  629, 
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authentio.  In  the  same  case,  the  same  judge  admitted  in 
eyidenoe  for  what  it  was  worth  an  entry  in  the  Church  Book 
of  the  parish  of  Beddington,  made  in  1678,  of  a  note  of  an 
action  in  1240,  in  which  the  parson  of  Beddington  was  one 
of  the  defendants,  as  an  entry  of  an  historical  fact  in  which 
the  parish  was  interested.  In  the  same  case,  the  same  judge 
refused  to  admit  in  evidence,  on  the  question  of  boundary, 
the  Ordnance  map  and  certain  maps  from  the  British  Mu- 
seiun,  on  the  ground  that  they  were  only  the  opinions  of 
map  makers  upon  such  information  as  they  had  at  the  time. 
The  case  went  to  the  Court  of  Appeal,  which  agreed  with 
ICay,  J.,  as  to  the  non-admissibility  of  a  copy  of  the  register 
of  Merton  Priory,  but  did  not  express  any  opinion  on  the 
other  matters  above  mentioned. 

The  hearsay,  especially  where  it  is  documentary,  must 
contain  a  clear  and  unambiguous  declaration  concerning  the 
disputed  issue.  In  one  case,  to  prove  a  public  right  of  way 
over  a  manor,  a  map  of  the  manor,  which  had  been  made  by 
a  deceased  steward  of  the  manor,  was  given  in  evidence. 
The  map  showed  lines  made  by  the  deceased  witness  which 
indicated  clearly  some  kind  of  way  over  the  locm  in  quoy  but 
contained  nothing  to  show  whether  the  way  was  a  public  one, 
or  only  one  of  several  occupation  ways  such  as  existed  on  the 
manor.  If  the  way  had  been  an  occupation  way  it  would 
have  been  of  a  private  nature,  and  it  was  admitted  could  not 
be  proved  by  the  evidence  which  had  been  given ;  and,  there 
being  nothing  on  the  face  of  the  map  to  show  that  it  was  a 
public  way,  and  the  map  having  been  used  only  to  settle  the 
boundaries  of  the  copyholds  of  the  manor,  it  was  held  to  be 
inadmissible  (g).  A  map  of  the  manor  produced  from  the 
manor  house  where  it  was  usually  kept,  made  by  a  surveyor 
conversant  with  the  lociis  in  quo  and  recognised  by  parish 

{q)  Pipe  V.  Fulcher,  1  E.  &  E.  HI. 
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authorities  for  rating  purposes,  was  in  one  case  held  ad- 
missible on  a  question  of  general  right  to  the  waste  of  the 
manor.     The  tithe  map  was  also  admitted  in  this  case  (r). 

The  conversations  of  former  tenants  of  a  manor,  and  of 
other  persons  interested  in  it,  have  been  held  good  evidence 
as  to  the  boundmes  of  the  manor  («).  A  document  pur- 
porting to  be  a  survey  of  a  manor,  while  it  was  part  of  the 
possessions  of  the  Duchy  of  Cornwall,  and  coming  out  of 
proper  custody,  was  admitted  by  Lord  RomiUy  {t)  as  evidence 
of  the  boundaries  and  customs  of  the  manor  ;  although  a 
survey  of  a  manor  belonging  to  Oliver  Cromwell,  and  taken 
by  commissioners  appointed  by  him,  containing  also  a  pre- 
sentment by  a  jury  that  certain  dues  were  payable  to  the 
lord,  was  held  inadmissible  as  a  public  document,  or  as  repu- 
tation to  prove  such  dues  («).  The  case  of  Weeks  v.  Sparke  (f), 
and  the  whole  doctrine  by  which  personal  prescriptive  rights 
have  been  identified  in  a  great  measure  with  public  and  general 
rights  were  much  shaken  by  the  case  of  Earl  of  Dunraven  v. 
Llewellyn  {w)  in  the  Exchequer  Chamber.  There  the  question 
in  trespass  was,  as  to  the  property  in  a  plot  of  ground  which 
lay  between  the  waste  of  the  plaintiff  and  the  estate  of  the 
defendant.  The  plaintiff  offered  evidence  of  statements  made 
before  any  controversy  arose,  by  his  deceased  tenants,  who  as 
such  had  exercised  commonable  rights  over  the  waste  adjoining 
the  locus  in  quo^  and  other  statements  made  by  deceased 
persons,  who,  although  not  tenants,  were  resident  in  the 
manor,  and  well  acquainted  with  it.  No  evidence  was  given 
of  an  actual  enjoyment  of  the  right  on  the  close  by  the 
tenants.  Parke,  B.,  said : — '^  If  the  question  had  been  one 
in  which  all  the  inhabitants  of  the  manor,  or  all  the  tenants 

(r)  Smith  V.  Lister^  64  L.  J.,  N.  S.,  Q.  B.  154. 

(f)  Doe  V.  SUeman^  9  Q.  B.  298.  (v;  1  M.  &  S.  679. 

(0  Smithy.  Earl Brownlow,  L.  B.,  9  Eq.  241. 

(u)  Dtike  of  Beaufort  t.  Smith,  4  Ex.  460.  {u>)  15  Q.  B.  791. 
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of  it  or  of  a  particular  district  of  it,  had  been  interested, 
reputation  from  any  deceased  inhabitant  or  tenant,  or  even 
deceased  residents  in  the  manor,  would  have  been  admissible, 
such  residents  having  presumably  a  knowledge  of  such  local 
customs ;  and,  if  there  had  been  a  common  law  right  for  every 
tenant  of  the  manor  to  have  common  on  the  wastes  of  a 
manor,  reputation  from  any  deceased  tenant  as  to  the  extent 
of  those  wastes,  and  therefore  as  to  any  particular  land  being 
waste  of  the  manor,  would  have  been  admissible.     .     .     . 
We  are  therefore  of  opinion  that  the  case  is  precisely  in  the 
same  situation  as  if  evidence  had  been  offered  that  there  were 
many  persons,  tenants  of  the  manor,  who  had  separate  pres- 
criptive rights  over  the  lord's  wastes ;  and  reputation  is  not 
admissible  in  the  case  of  such   separate  right,  each  being 
private  and  depending  on  each  separate  prescription,  unless 
the  proposition  can  be  supported,  that,  because  there   are 
many  such  rights,  the  rights  have  a  public  character,  and 
the  evidence,  therefore,  becomes  admissible.     We  think  this 
position  cannot  be  maintained.     .     .     .     We  are  of  opinion, 
therefore,  that  the  evidence  of  reputation  offered  in  this  case 
was,  according  to  the  well-established  rule  in  the  modern 
cases,  inadmissible,  as  it  is  in  reality  in  support  of  a  mere 
private  prescription  ;  and  the  number  of  these  private  rights 
does  not  make  them  to  be  of  a  public  nature." 

On  an  issue  whether  or  not  certain  land,  in  a  district 
repairing  its  own  roads,  was  a  common  highway,  it  has  been 
held  admissible,  but  slight,  evidence  that,  before  the  point 
was  litigated,  the  inhabitants  held  a  public  meeting  to  con- 
sider the  repair  of  the  way,  and  that  several  of  them,  since 
dead,  signed  a  paper  on  the  occasion,  stating  that  the  land 
was  not  a  public  highway  {x).  So  the  verdict  or  presentment 
of  a  jury  summoned  by  a  court  of  competent  jurisdiction  to 

{x)  £arraefouffh  y.  Johnton,  8  A.  &  E.  99. 
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determine  the  boundaries  of  two  manors  is  admissible 
eTidenoe  of  reputation,  in  an  issue  as  to  the  boundary  of  a 
third  manor,  which  is  conterminous  with  one  of  the 
former  (y).  Some  of  the  remarks  of  the  learned  judges, 
in  this  last  case,  may  appear  to  be  at  variance  with  the  later 
case  of  Earl  of  Dunravm  v.  Llewellyn.  Thus,  Coleridge,  J., 
states : — On  the  question  of  boundary  between  two  owners, 
no  doubt  reputation  is  admissible"  ;  but  this  observation  must 
be  limited  by  the  circumstances  of  the  case,  which  seem  to  have 
been  regarded  as  converting  an  apparently  personal  question 
into  one  of  a  public  nature.  An  award,  being  in  the  nature 
of  a  private  transaction,  is  not  evidence  of  reputation  (2). 

The  general  doctrine  was  discussed  elaborately  in  the  case 
of  -B.  V.  Bedfordshire  (a).  There,  on  an  indictment  against  a 
county  for  not  repairing  a  public  bridge,  the  defendants 
pleaded  that  A.  was  liable  to  repair  a  portion,  ratione  tenurce 
of  the  manor  of  0. ;  Q-.  a  certain  other  portion,  ratione  tenures 
of  the  manor  of  H. ;  and  T.  the  residue,  ratione  tenur(B  of  the 
manor  of  G.  Evidence  of  reputation  was  tendered  by  the 
defendants  to  show  that,  by  immemorial  custom,  the  respec- 
tive parties  mentioned  in  this  plea  had  repaired  the  respective 
portions.  The  evidence  was  rejected  at  the  trial,  apparently 
on  the  ground  that  the  interests  were  of  a  private  nature ; 
but  the  court  held  that  the  evidence  ought  ^to  have  been 
received.  Lord  Campbell,  after  recognizing  the  general 
principle,  "  that  public  reports  ought  not  to  be  held  admis- 
sible so  as  to  a£Eect  the  rights  of  private  persons,"  proceeded 
to  say : — "  Upon  the  question  here  raised,  aU  the  inhabitants 
of  the  county,  who  have  property  liable  to  be  assessed  to  the 
county  rate,  have  an  interest  whether  this  bridge  was  to  be 
repaired  in  part  by  the  owners  of  certain  lands,  ratione 

(y)  Sriteo  Y.  Lomax,  S  A.  &  E.  198. 

\z)  £vans  v.  Itees,  10  A.  &  E.  161 ;  Ladf/  JFenman  y.  Mackenzie,  6  E.  &  B.  447. 

(a)  4  E.  &  B.  636. 
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tenuree;  saoh  persons  would  be  aifeoted  by  the  verdict  of  the 
jury ;  and  then  there  are  others  whom  it  would  also  affect ; 
viz.,  those  who  require  the  use  of  the  bridge,  and  to  them  it 
is  of  importance  upon  whom  the  liability  rests  to  repair  the 
bridge.  If  a  prosecution  arises,  heavy  expenses  are  sure  to 
be  incurred,  and  therefore  such  questions  are  certain  to  be 
discussed,  and  a  true  reputation  is  very  likely  to  exist.  .  . 
Certainly,  the  question  objected  to  in  this  case  touches  the 
rights  of  individuals;  but  then  it  also  affects  that  of  the 
county  and  the  ratepayers.  For  these  reasons,  we  think  that 
evidence  of  reputation  was  improperly  rejected." 

Whether  the  public  are  entitled  to  fish  in  a  tidal  river  is  a 
question  of  public  interest  on  which  evidence  of  reputation  is 
admissible  {b). 

In  questions  concerning  the  admissibility  of  reputation, 
distinctions  have  been  drawn  between  cases  in  which  a  public 
interest,  and  others  in  which  merely  a  general  or  local 
interest,  is  concerned ;  but  reputation  appears  to  be  equally 
receivable  in  both  instances,  although  its  value  will  depend 
essentially  on  the  vicinity  of  the  witness  to  the  locm  in  quo^ 
and  his  personal  knowledge  of  the  surrounding  circumstances. 
'^  In  a  matter  in  which  all  are  concerned,  reputation  from  any 
one  appears  to  be  receivable ;  but  of  course  it  would  be  almost 
worthless,  unless  it  came  from  persons  who  were  shown  to 
have  some  means  of  knowledge,  as  by  living  in  the  neigh- 
bourhood" (c). 

The  next  important  restriction  on  the  rule  under  considera- 
tion, is  contained  in  the  principle  that — 

The   declarations   of    deceased  persons   are  not 
adoiissible  as  reputation^  unless  they  have  been 

{b)  N$%U  T.  Duke  of  Depwuhire,  L.  R.,  8  App.  Gas.  36. 
(e)  Per  Parke,  B.,  Crwm  ▼.  Barrett^  1  0.,  M.  k  R.  928. 
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made  ante  litem  motam^  i.e.y  before  the  issue  lias 
become,  or  appeared  likely  to  become,  a  subject 
of  judicial  controversy. 

In  K  V.  Cotton  (r/),  Dampier,  J.,  said  : — "  The  reason  why 
the  declarations  of  deceased  persons  [are  admitted]  upon 
puhlic  rights,  made  ante  litem  tnotam  when  there  was  no 
existing  dispute  respecting  them,  is  that  these  declarations 
are  considered  as  disinterested,  dispassionate,  and  made 
without  any  intention  to  serv^e  a  cause  or  mislead  posterity ; 
but  the  case  is  entirely  altered  post  litem  motam^  when  a  con- 
troversy has  arisen  respecting  the  point  to  which  the  declara- 
tions apply.  Declarations  then  made  are  so  likely  to  be 
produced  by  interest,  prejudice,  or  passion,  that  no  reliance 
can  safely  be  placed  upon  them,  and  they  would  more  fre- 
quently impose  upon  the  understanding  than  conduce  to  the 
elucidation  of  the  truth.  It  has,  therefore,  been  wisely 
decided  that  evidence  of  reputation  arising  pout  litem  motam 
shall  not  be  admitted." 

Thus,  the  presentment  of  a  homage,  sworn  to  determine 
boundaries,  has  been  rejected,  because  there  was  no  jurisdic- 
tion, and  because  it  amounted  to  a  declaration  pont  litem 
motam  [e)  ;  but  in  an  action  by  a  copyholder  against  his  lord, 
where  the  question  was  as  to  the  amount  of  fine  payable  to 
the  latter,  the  incidental  depositions  of  witnesses,  in  an  action 
by  a  former  claimant  against  a  former  lord,  have  been 
admitted  as  evidence  for  the  lord,  as  depositions  of  persons 
called  on  behalf  of  a  person  standing  in  pari  jure  with  the 
plaintiff,  and  because  the  same  custom  w^as  not  in  contro- 
versy (/). 

It  seems  to  be  settled  that  the  lis  mota  dates  not  from  the 
commencement  of  an  action  or  suit,  nor  even  from  the  com- 

{d)  3  Cam.  446.  («)  Bataet  y.  JRiehardt,  10  B.  &  C.  667. 

(/)  Freeman  y.  FhiUippt,  4  H.  &  S.  497. 
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mencement  of  actual  litigation,  but  from  the  time  when  the 
question  began  to  attract  public  attention  as  a  controversy. 
**  The  line  of  distinction  is  the  origin  of  the  controversy,  and 
not  the  commencement  of  the  suit.  After  the  controversy 
has  originated,  all  declarations  are  to  be  excluded,  whether  it 
was  or  was  not  known  to  the  witness"  (g).  Declarations, 
however,  will  not  be  excluded  on  account  of  their  having 
been  made  with  the  express  view  of  preventing  disputes  (h) 
or  in  direct  support  of  the  declarant's  title  (/"),  or  from  the 
declarant  being  in  the  same  situation,  touching  the  matter  in 
contest  with  the  party  relying  on  the  declaration  (/). 


s 


)  Per  MasBfield,  G.  J.,  Berkeley  Peerage  eaee,  4  Camp.  417. 
h)  Berkeley  Peerage  case,  4  Camp.  401.         (t)  Doe  ▼.  Davies,  10  Q.  B.  325. 
{k)  Monklon  ▼.  AtL-Oen.,  2  Rnss.  &  M.  160. 
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CHAPTER  X. 
EVIDEirCE  OF  ANCIEirT  POSSESSION. 

Although,  as  has  been  previously  stated,  hearsay  or  second- 
hand evidence  is  not  generally  admissible  in  questions  concern- 
ing merely  private  and  personal  rights,  yet  it  is  received,  in 
some  cases,  where  a  controversy  refers  to  a  time  so  remote  that 
it  is  unreasonable  to  expect  a  higher  species  of  evidence ;  but  in 
such  cases  the  surrounding  circumstances  must  be  free  from 
reasonable  suspicion,  and  it  must  appear  that  the  deeds  or 
other  documents,  in  which  the  hearsay  is  contained,  are 
ancient,  ue,y  more  than  thirty  years  old ;  that  they  come  from 
the  custody  in  which  they  would  presumably  be  found,  if 
authentic ;  and  that  they  have  been  regarded  and  treated  as 
authentic  by  the  guardians  of  them.  It  is  therefore  a  rule 
that — 

Ancient  documents  purporting  to  be  a  part  of  the 
transactions  to  which  they  relate,  and  not  a 
mere  narrative  of  them,  are  receivable  in  evi- 
dence that  those  transactions  actually  occurred, 
provided  they  be  produced  from  proper  custody. 

In  Boe  V.  RawUngs  (o),  a  paper  was  received  which  pur- 
ported to  be  a  statement  by  a  confidential  agent,  to  a  former 
tenant  for  life,  of  rent  reserved  in  1728,  and  as  such  had  been 
indorsed  by  the  latter.    This  was  held  to  be  evidence  in  1806 

(a)  7  East,  279. 
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of  the  fact  for  the  plaintiff,  a  tenant  in  tail,  to  whom  it  had 
been  handed  down  with  other  muniments  of  title,  to  show 
that  the  rent  reserved  by  a  tenant  for  life,  who  had  immedi* 
ately  preceded  the  plaintiff,  was  less  than  the  rent  originally 
reserved.  Lord  EUenborough  said: — "  Ancient  deeds,  proved 
to  have  been  found  amongst  deeds  and  evidences  of  land, 
may  be  given  in  evidence,  although  the  execution  of  them 
cannot  be  proved ;  and  the  reason  given  is,  '  that  it  is  hard  to 
prove  ancient  things,  and  the  finding  them  in  such  a  place  is 
a  presumption  they  were  fairly  and  honestly  obtained,  and 
reserved  for  use,  and  are  free  from  suspicion  of  dishonesty/ 
This  paper,  therefore,  having  been  found  amongst  the  muni- 
ments  of  the  family  .  .  .  accredited  .  .  .  and  preserved 
.  .  .  we  think  that  it  was  eyidenoe  to  be  left  to  the  juiy 
of  the  amount  of  the  ancient  rent  at  the  time  it  bears  date." 

So  the  counterparts  of  old  leases  from  the  repository  of  the 
lord  of  a  manor,  have  been  received  in  evidence  of  the  demise 
of  premises,  even  without  proof  of  enjoyment  (6) ;  and  in 
the  same  case,  which  was  tried  in  1782,  several  leases,  dated 
between  1680  and  1702,  were  received  as  undoubtedly  ancient; 
but  a  lease  dated  in  1730  was  rejected  as  too  recent.  In 
Malcolmson  v.  O^Dea  (c),  it  was  laid  down  that  the  true 
ground  for  admitting  a  lease  is  that  of  its  showing  an  act 
or  acts  of  ownership.  So,  to  prove  a  personal  prescriptive 
right  of  fishery,  as  appurtenant  to  a  manor,  old  licences  on 
the  court  rolls,  granted  by  the  lords  of  the  manor,  are  admis* 
sible  (rf).  Old  rent  rolls  or  court  rolls  are  received  to  prove 
rights  to  which  they  refer.  Entries  in  old  parish  rate-books 
are  admissible  as  evidence  to  prove  who  were  the  owners  or 
occupiers  of  the  property  at  a  previous  time  (e). 

In  ejectment,  where  both  plaintiff  and  defendant  claimed 

{b)  Clarkson  v.  JToodhouse,  8  Doug.  189.  (c)  10  H.  L.  Cas.  693. 

(d)  jRogert  y.  Allmy  1  Camp.  301 ;  Mdleolmton  y.  G^Dea^  10  H.  L.  Caa.  598« 
(e)  Smith  y.  Andrewty  (1891)  2  Gh.  682. 
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through  E.,  it  was  held  that  an  ancient  entry  made  by  E/s 
steward  in  his  rent-book,  was  evidence  as  to  the  identity  of 
the  property  (/).  So,  ancient  terriers  are  received  to  prove 
the  amount  of  vicarial  tithes  (g).  In  Bishop  of  Heath  v. 
Marquis  of  Winchester  (A),  in  the  House  of  Lords,  the  general 
doctrine,  more  particularly  as  regards  the  next  point  to  be 
considered,  viz.,  the  custody  of  the  docxmient,  was  fully  con- 
sidered. The  main  questions  were,  whether  an  ancient  deed, 
and  also  a  case  concerning  the  right  of  presentation  to  a 
living,  prepared  for  counsel  by  a  former  Bishop  of  Meath  in 
1695,  and  found  among  the  family  papers  of  his  descendants, 
were  evidence  touching  the  right  of  presentation  as  against 
the  plaintiff  in  error.  Both  documents  were  held  to  be 
clearly  admissible. 

Proper  custody.  Ancient  documents,  to  be  receivable  as 
such,  must  be  proved  to  have  come  from  the  custody  in  which 
it  was  reasonable  that  they  should  be  found.  This  doctrine 
has  been  applied  to  family  Bibles.  A  New  Testament  con- 
taining entries  of  the  births,  deaths,  and  marriages  of  a 
family,  produced  by  a  member  thereof,  and  proved  to  have 
been  in  the  possession  of  the  family  for  a  long  time,  is  admis- 
sible in  evidence  without  proof  of  handwriting  (t). 

In  the  case  of  Bishop  of  Meath  v.  Marquis  of  Winchester  (y), 
Tindal,  C.  J.,  said : — "  The  result  of  the  evidence,  upon  the 
bill  of  exceptions,  we  think  is  this — that  these  documents 
were  found  in  a  place  in  which,  and  under  the  care  of  persons 
with  whom,  papers  of  Bishop  Dopping  might  naturally  and 
reasonably  be  expected  to  be  found,  and  that  is  precisely  the 
custody  which  gives  authenticity  to  documents  found  within 
it ;  for  it  is  not  necessary  that  they  should  be  found  in  the 

(/)  Doe  ▼.  SeatoHy  2  A.  &  E.  171.  (^)  Fearaon  v.  Seek,  8  Ex.  462. 

(A)  3  Bing.  N.  C.  113.  (i)  Hubbard  y.  Leet,  4  H.  &  C.  418. 

0)  3  Bing.  N.  0.  183. 
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best  and  most  proper  place  of  deposit.  If  doouments  con- 
tinued in  such  custody,  there  never  would  be  any  question  as 
to  their  authenticity ;  but  it  is  when  documents  are  found  in 
other  than  the  proper  place  of  deposit,  that  the  investigation 
commences,  whether  it  was  reasonable  and  natural  under  the 
circumstances  in  the  particular  case,  to  expect  that  they 
should  have  been  in  the  place  where  they  are  actually  found ; 
for  it  is  obvious  that  whilst  there  can  be  only  one  place  of 
deposit  strictly  and  absolutely  proper,  there  may  be  various 
and  many  that  are  reasonable  and  probable,  though  differing 
in  degree,  some  being  more  so,  some  less  ;  and  in  those  cases 
the  proposition  to  be  determined  is,  whether  the  actual  custody 
is  so  reasonably  and  probably  to  be  accounted  for,  that  it 
impresses  the  mind  with  the  conviction,  that  the  instrument 
found  in  such  custody  must  be  genuine.  That  such  is  the 
character  and  description  of  the  custody,  which  is  held  suffi- 
ciently genuine  to  render  a  document  admissible,  appears  from 
all  the  cases.  On  the  one  hand,  old  grants  to  abbeys  have 
been  rejected  as  evidence  of  private  rights,  where  the  posses- 
sion of  them  has  appeared  altogether  unconnected  with  the 
persons  who  had  any  interest  in  the  estate.  Thus,  a  manu- 
script found  in  the  Herald's  Office,  enumerating  the  posses- 
sions of  the  dissolved  monastery  of  Tutbury,  a  manuscript 
found  in  the  Bodleian  Library,  Oxford,  and  a  grant  to  a 
priory  brought  from  the  Cottonian  MSS.  in  the  British 
Museum,  were  all  held  to  be  inadmissible,  the  possession  of 
the  documents  being  unconnected  with  the  interests  in  the 
property.  On  the  other  hand,  an  old  chartulary  of  the  dis- 
solved abbey  of  Glastonbury  was  held  to  be  admissible  because 
found  in  the  possession  of  the  owner  of  part  of  the  abbey 
lands,  though  not  of  the  principal  proprietor.  This  was  not 
the  proper  custody,  which,  as  Lord  Eedesdale  observed,  would 
have  been  the  Augmentation  Office ;  and,  as  between  the 
different  proprietors  of  the  abbey  lands,  it  might  have  been 
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more  reasonably  expected  to  have  been  deposited  with  the 
largest ;  but  it  was,  as  the  court  argued,  a  place  of  custody 
where  it  might  be  reasonably  expected  to  be  found.'* 

It  appears  from  this  case,  that  it  is  not  necessary  that  the 
cuatody  should  be  that  which  is  strictly  proper:  it  is  suffi- 
cient if  it  be  one  which  may  be  reasonably  and  naturally 
explained  (A*),  and  one  which  affords  reasonable  assurance  of 
the  authenticity  of  the  document  (/).  It  is  not,  however, 
sufficient  to  produce  the  documents  without  calling  a  witness 
to  prove  the  custody  from  which  they  come  (m). 

It  has  been  doubted  whether  it  is  not  necessary  to  show 
some  act  of  recognition  or  enjoyment,  done  with  reference  to 
the  documents.  Thus,  in  Doe  v.  Pulnian  (n),  which  was  an 
action  of  ejectment,  to  prove  that  an  ancient  ancestor  had 
been  seised  of  the  hem  in  quo,  the  lessor  of  the  plaintiff 
produced  from  her  muniment  room  the  counterpart  of  an  old 
lease,  purporting  to  be  granted  by  the  ancestor,  but  executed 
only  by  the  lessee,  and  it  was  held  admissible,  without  proof 
that  the  lessee  had  actually  enjoyed  imder  it. 

It  is  said  to  be  an  established  principle,  that  nothing  said 
or  done  by  a  person  having  at  the  time  an  interest  in  the 
subject-matter,  shall  be  evidence  either  for  him  or  persons 
claiming  under  him  (o) ;  and  therefore  in  a  settlement  case  (p), 
an  old  entry  in  a  parochial  book  was  held  not  to  be  evidence 
of  the  terms  under  which  a  pauper  resided  in  the  parish. 
So,  entries  made  by  a  deceased  person,  through  whom  the 
defendant  claims,  acknowledging  the  receipt  of  rent  for  the 
premises  in  question,  are  not  evidence  of  title  for  the  de- 
fendant {q). 

(0  Per  Coleridge,  J.,  Doe  v.  FhiUips,  8  Q.  B.  168 ;  cf.  Bidder  v.  Bridges^ 
34  W.  R.  614.  {k)  Doe  v.  Sawpter,  8  A.  &  E.  164. 

(iw)  Evans  v.  ReeSy  10  A.  &  E.,  164. 

in)  3  Q.  B.  623 ;  sed.  cf.  MaJcoimson  v.  O'Dea^  10  H.  L.  Cas.  693. 
(o)  Per  Abbott,  C.  J.,  It,  v.  Delenham,  2  B.  &  Aid.  116. 
{p)  Ibid.  iq)  Outram  t.  Moretcoody  6  T.  R.  128. 
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CHAPTER  XI. 

ETIDEirCE  nr  OXTESTIOVS  of  PEDiaBEE. 

In  questions  of  pedigree,  ot  inquiries  oonoeming  relationship 
or  desoent,  the  rule  by  which  hearsay  or  second-hand  evidence 
is  excluded  is  waived,  and  it  is  well  settled  that — 

The  statements  of  deceased  persons,  who  were 
connected  by  blood  or  marriage  with  the  family 
in  question,  made  ante  litem  motam^  are  admis- 
sible to  prove  pedigree. 

It  is  for  the  judge  to  decide,  as  a  question  precedent  to  the 
admission  of  the  evidence,  whether  the  declarant  has  been 
sufficiently  proved  to  have  been  connected  by  consanguinity 
or  affinity  to  the  family  in  question;  and  it  makes  no 
difference  that  the  legitimacy  of  the  declarant  happens  to 
be  also  the  only  question  in  issue  (a).  As  to  the  danger  of 
placing  too  great  reliance  on  this  species  of  evidence,  see  the 
judgment  of  Lord  Eomilly  in  Crouch  v.  Hooper  {b). 

It  has  been  held  that  the  declarations  must  have  been  from 
persons  having  such  a  connection  with  the  family  that  it  is 
likely,  from  their  domestic  habits,  that  they  were  speaking 
the  truth,  and  could  not  be  mistaken  {c).  The  declarations  of 
others  than  blood  relations,  and  husbands  and  wives,  are  not 
admissible.  Thus,  the  declarations  of  deceased  servants  and 
intimate  acquaintances  are  rejected  (eiQ,  even  though  coming 

(a)  Do$  y.  Davxn,  10  Q.  B.  314.  0>)  16  Beay.  182. 

(«)  WhiUloeke  y.  Bakir,  13  Yes.  511.      {d)  Johmon  v.  Lawdon^  9  Moore,  183. 

P.  M 
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under  the  head  of  dying  declarations  {e) ;  nor  are  the  declara- 
tions of  illegitimate  relations  received  (/). 

^'  The  law  resorts  to  hearsay  of  relations  upon  the  principle 
of  interest  in  the  person  from  whom  the  descent  is  to  be  made 
out ;  and  it  is  not  necessary  that  eyidence  of  consanguinity 
should  have  the  correctness  required  as  to  other  facts.  If  a 
person  says  another  is  his  relative  or  next  of  kin,  it  is  not 
necessary  to  state  how  the  consanguinity  exists.  It  is  suffi- 
cient that  he  says  A.  is  his  relation,  without  stating  the 
particular  degree,  which  perhaps  he  could  not  tell  if  asked ; 
but  it  is  evidence,  from  the  interest  of  the  person  in  knowing 
the  connections  of  the  family ;  therefore  the  opinion  of  the 
neighbourhood  of  what  passed  among  the  acquaintances  will 
not  do  "  {g).  It  was  accordingly  held  that  the  declarations 
by  a  deceased  husband  as  to  his  wife's  legitimacy  are  admis- 
sible, as  well  c^  those  of  her  blood  relations.  Again,  in  Doe 
v.  Randall  (A),  it  was  held  that  the  declaration  of  a  deceased 
woman  of  statements  made  by  her  former  husband,  that  his 
estate  would  go  to  J.  F.,  and  then  to  J.  F.'s  heir,  were  admis- 
sible to  show  the  relationship  of  the  lessor  of  the  plaintiff  to 
J.  F.  Best,  C.  J.,  said : — "  Consanguinity,  or  affinity  by 
blood,  therefore,  is  not  necessary,  and  for  this  obvious  reason, 
that  a  party  by  marriage  is  more  likely  to  be  informed  of  the 
state  of  the  family  of  which  he  is  to  become  a  member,  than 
a  relation  who  is  only  distantly  connected  by  blood ;  as,  by 
frequent  conversations,  the  former  may  hear  the  particulars 
and  characters  of  branches  of  the  family  long  since  dead.  .  .  . 
The  declarations  of  deceased  persons  must  be  taken  with  all 
their  imperfections,  and  if  they  appear  to  have  been  made 
honestly  and  fairly,  they  are  receivable.  If,  however,  they 
are  made  post  litem  motam^  they  are  not  admissible,  as  the 

(e)  Doe  y.  Exdgway^  4  B.  &  Aid.  63.        (/)  Doe  y.  Barton^  2  M.  &  H.  28. 
(^)  Fer  Lozd  Erskme,  VowUe  y.  Youn^^  13  Yes.  147.       (h)  2  M.  &  P.  20. 
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party  making  them  mturt  be  presumed  to  have  an  interest, 
and  not  to  have  expressed  an  imprejudioed  or  unbiassed 
opinion."  The  statement  of  a  wife  as  to  her  husband's 
family,  and  that  of  a  husband  as  to  his  wife's  family,  stand 
upon  the  same  footing  («). 

It  has  been  said,  on  the  authority  of  an  old  oase :  "  Hear- 
say is  good  evidence  to  prove  who  is  my  grandfather,  when 
he  married,  and  what  children  he  had,  &o.,  of  which  it  is  not 
reasonable  to  presume  I  have  better  evidence.  So,  to  prove 
my  father,  mother,  cousin,  or  other  relation,  beyond  the  sea, 
dead ;  and  the  common  reputation  and  belief  of  it  in  the 
family  gives  credit  to  such  evidence  "  (k).  Hence  arises  the 
doctrine,  that  the  declaration  need  not  be  one  which  has  been 
made  immediately  by  the  deceased,  as  of  his  own  knowledge 
or  belief,  to  the  witness ;  but  it  may  be,  as  a  learned  judge 
has  expressed  it,  "  two  deep,"  or  infinitely  more  remote  in 
degree.  It  is  sufficient  to  show  that  a  general  beUef  has  pre- 
vailed in  a  family.  Thus,  evidence  that  a  person  went  abroad 
when  a  young  man,  and,  according  to  the  repute  of  the  family, 
had  afterwards  died  in  the  West  Indies,  and  that  the  family 
had  never  heard  of  his  being  married,  is  strictly  admissible  to 
show  that  he  died  immarried  (/). 

On  this  ground,  not  merely  oral  declarations  of  deceased 
persons  coimected  with  the  family,  but  old  family  documents, 
genealogies,  entries  in  family  Bibles  (m),  inscriptions  on  tomb- 
stones, or  walls,  or  rings,  if  sufficiently  authenticated  as 
genuine,  and  as  having  been  recognized  as  such  by  the 
family,  will  be  received.  The  admissibility  of  genealogies 
was  discussed  in  Dames  v.  Lowndes  (n),  in  the  Exchequer 
Chamber.    A  paper  purporting  to  be  an  old  genealogy, 

(t)  See  Shrewsbury  Peerage  Case,  7  H.  L.  Cas.  23. 

\k)  BuU.  N.  F.  294,  cited  in  note  15  East,  294. 

(/)  Doe  y.  Oriffin^  1  East,  293. 

(m)  Of.  Subbard  y.  Zees,  4  H.  &  C.  418.        (»)  6  M.  &  G.  625. 
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having  been  offered  as  eyidenoe  of  pedigree,  Loid  Denman 
Baid : — ^^  A  pedigree,  whether  in  the  shape  of  a  genealogioal 
tree,  or  map,  or  contained  in  a  book,  or  mural  or  monumental 
insoription,  if  reoognized  by  a  deceased  member  of  the  same 
family,  is  admissible,  however  early  the  period  from  which  it 
purports  to  have  been  deduced.  .  .  .  The  reason  why  a 
pedigree,  when  made  or  recognized  by  a  member  of  the 
family,  is  admissible,  may  be  that  it  is  presumably  made  or 
recognized  by  him  in  consequence  of  his  personal  knowledge 
of  the  individuals  therein  stated  to  be  relations,  or  of  infor- 
mation received  by  him  from  some  deceased  members,  of 
what  the  latter  knew  or  heard  from  other  members  who  lived 
before  his  time.  And,  if  so,  it  may  well  be  contended  that  if 
the  facts  rebut  that  presumption,  and  show  that  no  part  of 
the  pedigree  was  derived  from  proper  sources  of  information, 
then  the  whole  of  it  ought  to  be  rejected ;  and  so  also,  if 
there  be  some,  but  an  uncertain  and  undefined,  part  derived 
from  reference  to  improper  sources.  But  where  the  framer 
speaks  of  individuals  whom  he  describes  as  living,  we  think 
the  reasonable  presumption  is  that  he  knew  them,  and  spoke 
of  his  own  personal  knowledge,  and  not  from  registers,  wills, 
monumental  inscriptions,  and  family  records  or  history :  and 
consequently  to  that  extent  the  statements  in  the  pedigree 
are  derived  from  a  proper  source,  and  are  good  evidence  of 
the  relationship  of  those  persons." 

In  the  Berkeley  Peerage  Ca8e{o)^  on  an  issue  as  to  the 
legitimacy  of  the  petitioner,  the  three  questions  referred  by 
the  House  of  Lords  to  the  judges  were  substantially — 

1.  Whether  the  depositions  made  by  A.'s  reputed  father, 
in  a  suit  by  A.  against  B.,  were  evidence  of  pedigree  for  A., 
in  a  suit  by  A«  against  C. 

2.  Whether,  in  a  similar  case,  entries  made  by  A.'s  reputed 

(o)  4  Oamp.  401. 


PEDIGREE.  166 

father  in  a  Bible,  that  A.  was  his  son,  bom  in  wedlock  on  a 
certain  day,  were  inadmissible. 

3.  Whether  such  entries  were  inadmissible,  if  made  with 
the  express  purpose  of  establishing  A.'s  legitimacy  in  case  it 
should  ever  be  called  in  question. 

The  point  in  the  first  question  involyed  the  question 
whether  hearsay  declarations  of  pedigree,  made  after  a 
judicial  controversy  has  arisen,  are  admissible.  The  point  in 
the  second  question  was,  whether  an  entry  in  a  book  made  by 
a  deceased  relation  is  evidence ;  and  in  the  third,  whether 
such  an  entry,  if  otherwise  admissible,  continues  to  be  so 
when  made  with  an  express  purpose  of  providing  against  a 
contemplated  or  impending  controversy.  It  was  held  that 
the  evidence  in  the  first  case  was  inadmissible,  as  having  been 
made  after  an  actual,  though  not  as  yet  a  judicial,  controversy 
had  arisen;  that  in  the  second  it  was  strictly  admissible, 
whether  the  entry  was  made  in  a  Bible  or  any  other  book,  or 
on  any  other  piece  of  paper ;  and  that  in  the  third  case  it 
was  also  admissible,  but  with  strong  objections  to  its 
credibility,  on  account  of  the  particularity,  and  perhaps  the 
professed  view  with  which  it  was  made. 

Another  important  case  on  this  subject  is  the  Sussex  Peer- 
age Case  (p).  There  an  entry  made  in  her  prayer-book,  by 
Lady  Augusta  Murray,  of  her  marriage  at  Home  to  the 
Duke  of  Sussex,  was  received  not  as  conclusive  proof,  but  as 
a  declaration  made  by  one  of  the  parties.  In  the  same  case, 
evidence  of  declarations  by  a  deceased  clergyman  that  he  had 
celebrated  the  marriage  was  rejected. 

In  Lpell  V.  Kennedy  (g),  the  House  of  Lords  held  that 
certain  proceedings  in  which  one  James  Martin  was  a  defen- 
dant were  admissible  to  prove  that  in  those  proceedings 
James  Martin  by  his  defence  admitted  that  one  Elspeth 

{p)  11  C.  &  F.  86.  (q)  L.  R.,  14  App.  Gas.  487. 
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Duncan  was  his  mother.  Lord  Selbome,  in  that  oase,  said  :— 
"With  respect  to  the  proceedings  in  1766  in  the  Sheriff's 
OoTirt  of .  Perthshire  (which  were  produced  from  the  proper 
custody)  y  I  consider  them  also  admissible  on  the  same  prin- 
ciple on  which  answers  and  decrees  in  Chancery  have  been 
admitted  by  this  House  in  peerage  cases,  as  to  matters,  of 
pedigree  where  the  facts  of  the  pedigree  were  not  in  dispute, 
but  only  incidentally  stated." 

In  accordance  with  the  rules  recognized  in  the  preceding 
cases,  a  cancelled  will  of  an  ancestor,  found  among  family 
papers,  has  been  received  as  a  declaration  concerning  the 
relations  of  the  family  (r) ;  and  so  has  an  unexecuted  will  in 
the  handwriting  of  the  intending  testator,  which  was  treated 
as  a  statement,  and  not  as  only  an  intended  statement  (s). 
Pedigrees  hung  up  in  family  mansions  (t) ;  a  marriage 
certificate  kept  by  the  family  (u) ;  a  genealogy  made  by  a 
deceased  member  of  a  family,  eyen  though  purporting  to  be 
founded  partly  on  hearsay  (r) ;  engravings  on  rings  (w) ; 
oofi^-plates,  and  monumental  inscriptions  generally :  are 
regarded  as  admissible,  but  not  always  as  credible  evi- 
dence {x).  Bacon,  V.-O.,  said  of  inscriptions  on  tomb- 
stones : — "  In  the  case  of  tombstones,  no  doubt  the  publicity 
of  the  inscription  gives  a  sort  of  authenticity  to  it,  and  if  it 
remains  uncontradicted  for  a  great  many  years,  it  would,  in 
the  absence  of  every  other  fact  in  the  case,  be  taken  to  be 
true ;  but  you  cannot  put  it  higher  than  that "  (y). 

Conduct  treated  as  evidence.  Not  only  hearsay  declarations 
of  deceased  relatives,  but  also  proof  of  the  manner  in  which  a 
person  has  been  brought  up  and  treated  by  his  family,  will  be 
evidence.     In  the  Berkeley  Peerage  Casey  Mansfield,  C.  J., 

(r)  Doey.  Earl  of  F^mhrohe,  11  East,  504.     (t)  Ms  Lamherty  66  L.  J.  Gh.l22. 
[0  Ooodright  ▼.  Moss,  Gowp.  691.  lu)  Doe  v.  Davies,  10  Q.  B.  314. 


[v\  Monkton  y.  Att.-Qm.,  2  B.  &  M.  147.     H   VowImv.  Toung,  13  Yes.  144. 
\x)  Davies  v.  Lowndes,  6  M.  ft  G.  527.      iy)  Haslam  v.  Crow,  19  W.  B.  969. 
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said : — "  If  the  father  is  proved  to  have  brought  up  the  party 
as  his  legitimate  son,  this  is  sufficient  e^ndence  of  legitimaoy 
till  impeaohed ;  and  indeed  it  amounts  to  a  daily  assertion 
that  the  son  is  legitimate"  (2).  In  Sturla  v.  Freccia{a)y 
Lord  Blaokbum,  speaking  of  the  statements  of  dececised 
members  of  a  family  being  evidence  to  prove  pedigree, 
said : — "  Such  statements  by  deceased  members  of  the  family 
may  be  proved  not  only  by  showing  that  they  actually  made 
the  statements,  but  by  showing  that  they  acted  on  them,  or 
assented  to  them,  or  did  anything  that  amounted  to  showing 
that  they  recognized  them." 

'< Pedigree" — ^what  it  includes.  This  term  embraces  not 
only  general  questions  of  descent  and  relationship,  but  also 
the  particular  facts  of  birth,  marriage  and  death,  and  the 
times  when,  either  absolutely  or  relatively,  those  events 
happened.  All  these  facts,  therefore,  may  be  proved  from 
hearsay  derived  from  relatives.  It  has  been  doubted  whether 
specific  dates  can  be  so  proved ;  but  the  preponderance  of 
authority  appears  to  be  in  favour  of  permitting  them  to  be  so 
proved.  The  written  memorandum  of  a  father  as  to  the  time 
when  his  child  was  bom,  has  been  received  to  prove  when  the 
infant  would  come  of  age  {b) ;  but  in  a  settlement  case  the 
declaration  of  a  father  as  to  the  place  of  his  child's  birth  has 
been  rejected,  as  not  being  strictly  a  question  of  pedigree  (c). 
So,  an  order  of  removal  was  quashed,  for  being  foimded 
merely  on  the  pauper's  own  evidence  as  to  the  time  and  place 
of  her  birth,  because  the  statement  was  held  to  be  one  which 
she  could  not  make  of  her  own  knowledge  {d) ;  but  in  Shields 
V.  Boucher  (^),  Knight  Bruce,  V.-C,  was  of  opinion  that 

{z)  4  Gamp.  416 ;  of .  Khqfah  Hidayut  Oollah  y.  Rdi  Jan  Khanum,  3  Moo. 
I.  A.  296.  (a)  L.  B.,  5  App.  Gas.  641. 

(b)  Per  Lord  EUenborongh,  Hos  y.  Rawlings,  7  East,  290. 

\e)  R.  y.  Erith^  8  East,  689.  (d)  R.  y.  RUhmrth^  2  Q.  B.  487. 

(e)  1  De  G.  ft  Sm.  40. 
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declarations  of  a  person  deceased  as  to  what  place  his  father 
came  from  would  be  admissible. 

Belationship  mnst  be  established.  Before  the  declarations 
of  deceased  relations  can  be  received  as  such,  it  must  be  proved 
aliunde,  i.e.,  by  extrinsic  and  independent  sources  of  evidence, 
that  the  declarants  were  related  to  the  family  (/).  But 
primd  facie  evidence  is  sufficient  if  unrebutted  {g).  The  de- 
claration must  not  be  in  the  declarant's  own  interest.  Thus, 
a  statement  by  a  deceased  person,  who  had  been  married 
twice,  tending  to  invalidate  his  first,  and  thus  establish  his 
second,  marriage,  was  rejected  (A).  It  is  no  objection  that 
the  declarant  was  in  pari  oasu  with  the  party  tendering  the 
evidence  (t). 

Does  not  apply  to  questions  of  age.  It  should  be  observed 
that  the  principle  now  under  consideration  applies  only  where 
questions  of  pedigree  are  involved,  and  therefore  it  does  not 
apply  to  cases  in  which  only  the  age  of  a  person  is  material 
to  be  proved.  Thus,  where  in  an  action  for  goods  sold  and 
delivered  a  defendant  pleaded  infancy,  and  it  was  sought  to 
prove  the  plea  by  a  statement  contained  in  an  affidavit  made 
by  the  defendant's  deceased  father  in  a  chancery  suit  to  which 
the  plaintiff  was  not  a  party,  it  was  held  that,  there  being  no 
question  of  pedigree  in  the  case,  the  evidence  was  not  ad- 
missible {1c). 

Must  be  ante  litem  motam.  The  rule  which  has  been  men- 
tioned  in  the  preceding  chapter,  that  the  hearsay  declarations 
of  deceased  witnesses  to  be  admissible  must  have  been  made 
ante  litem  motamy  is  observed  in  cases  of  pedigree.    On  this 

(/)  Per  Lotd  Eldon,  BerheUyFeerage  Cote,  4  Camp.  419. 
(g)  See  LyeU  y.  Kmnedy^  L.  B.,  14  App.  Cas.  451. 
(A)  Plant  T.  Tayhr,  7  H.  &  N.  211. 

i)  MonkUm  t.  AtL-Gm.,  2  R.  ft  M.  159. 

i)  Sainet  Y.  Onthrie,  13  Q.  B.  D.  818.  | 

■ 

I 


f 


V 


PEDIGEEE.  169 

head  it  is  only  necessary  to  refer  to  the  deolaration  which  has 
been  abeady  quoted,  of  Mansfield,  C.  J.,  in  the  Berkeley 
Peerage  Casey  that  the  lis  mota^  or  beginning  of  the  litigation, 
dates  from  the  origin  of  the  controversy,  and  not  from  the 
commencement  of  the  trial.  When  a  question  of  pedigree 
has  assumed  such  a  degree  of  conflicting  interest,  that  the 
declarant  must  be  reasonably  presumed  to  be  under  the  in- 
fluence of  undue  partiality  or  prejudice,  the  disposition  of 
the  courts  is  either  to  reject  his  evidence  altogether,  or  to 
receive  it  only  with  the  strict  limitations  as  to  credibility 
which  are  laid  down  by  the  judges  in  their  answer  to  the 
third  question  in  the  Berkeley  Peerage  Case.  In  a  case  of 
disputed  descent  from  a  lunatic,  one  of  the  claimants  was 
allowed  to  give  in  evidence  a  deposition,  made  by  a  deceased 
relation  of  the  lunatic  before  a  master  in  chancery,  on  an 
injunction  to  discover  who  was  entitled  by  consanguinity  to 
become  committee.  It  was  urged  that  the  deposition  was 
inadmissible  as  being  made  post  litem  motam ;  but  the  court 
held  that  it  was  admissible  (/).  In  a  petition  for  a  declara- 
tion of  legitimacy  it  was  proved  that  A.,  the  petitioner's 
grandfather  (whose  legitimacy  was  in  issue),  had  claimed 
some  property  in  the  possession  of  his  reputed  maternal  uncle, 
but  the  latter  said  that  he  should  defend  any  action  which 
A.  might  bring,  and  communicated  the  circumstances  to  A.'s 
maternal  uncle,  and  A.  replied  by  letter  that  he  wished  to 
establish  his  legitimacy,  but  took  no  further  proceedings. 
Sir  J.  Hannen  held  that  there  was  proof  of  the  commence- 
ment of  a  controversy,  so  as  to  exclude  subsequent  declara- 
tions by  any  member  of  the  family  as  to  the  marriage  of 
A.'s  father  and  mother  {m). 

Entries  in  public  documents.    Finally,  it  must  be  observed 

(/)  Oee  V.  Good,  29  L.  T.  123. 

(ill)  Frederick  v.  Att.-Gen.,  L.  B.,  3  P.  &  D.  196, 
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that  an  entry  in  a  public  dooument  made  by  a  public  officer 
for  the  information  of  the  public  is  presumed  to  be  true,  and 
is  admissible  in  all  cases,  including  those  in  which  pedigree 
is  in  issue  (n) ;  therefore,  in  Lyell  v.  Kennedy  (o),  entries  in 
Scotch  Parochial  Begisters  (produced  from  proper  custody) 
were  held  admissible  on  a  question  of  pedigree. 

(n)  See  Sturla  y.  Frecdia,. Ij.  B.,  6  App.  Gas.  623. 
(o)  L.  B.,  U  App.  Gas.  437. 
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CHAPTEE  XII. 

EVISEHCE  OF  DTIHO  BECLAAATIOHS. 

The  principle  that  evidenoe  is  inadmissibley  unless  given  on 
oath,  and  when  the  party  who  is  to  be  affected  by  it  can  haye 
the  benefit  of  cross-examination^  is  limited  by  another  excep- 
tion in  cases  of  homicide,  where  the  deceased,  under  the 
impression  of  immediate  or  impending  dissolution,  has  made 
a  statement  concerning  the  identity  of  the  assailant,  and  the 
circumstances  of  the  attack.  It  is  presumed  that  the  sense 
of  approaching  death  in  the  declarant  is  calculated  to  produce 
in  him  a  sentiment  of  responsibility,  equal  to  that  which  a 
religious  and  conscientious  man  feels  when  required  to  make 
a  statement  on  oath,  and  that  the  obligation  to  utter  nothing 
but  the  strict  truth  is  even  greater,  inasmuch  as  he  knows  the 
hour  to  be  at  hand  when  he  must  render  an  account  of  aU  his 
words  and  acts  to  the  Supreme  Being  (a).  Accordingly, 
where  either  the  sense  or  conviction  of  approaching  death  is 
deficient  or  uncertain,  or  where  it  appears  that  the  declarant 
had  no  sufficient  belief  in  a  future  state,  and  his  future 
responsibility  for  his  actions  in  this  life,  his  dying  declara- 
tions will  not  be  received.  Even  when  they  are  received, 
their  value  and  credibility  will  vary  infinitely,  according  to 
the  circumstances.  In  all  cases  a  strong  objection  to  their 
full  credibility  arises  from  the  fact  that  they  are  usually 
given  in  evidence  against  one  who  has  had  no  opportunity  of 

(a)  **  Nemo  moritums  preesninitnr  mentfri." 
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orosB-examining  the  deolarant,  and  thus  of  refuting  out  of 
his  own  mouth  the  errors,  omissions,  contradictions,  and 
possibly  wilful  misstatements,  which  the  latter  may  have 
committed.  It  often  happens,  also,  that  the  declaration  is 
made  on  great  pressure,  when  the  declarant  is  suffering  from 
physical  exhaustion  or  mental  aUenation,  and  when  he  is 
partially,  or  even  wholly,  unconscious  of  the  full  purport  of 
his  declaration.  These  considerations,  combined  with  the 
strong  objection  of  the  English  law  to  condemn  any  man  on 
the  testimony  of  an  absent,  or  even  a  deceased,  witness, 
induce  courts  to  regard  this  species  of  evidence  with  great 
watchfulness  and  suspicion.  The  judge,  therefore,  whose 
duty  it  is  to  inquire  into  the  circumstances  under  which  the 
declaration  has  been  made,  as  a  condition  precedent  to  its 
admission,  will  generally  exclude  it  if  there  appear  to  be  any 
reasonable  doubt  as  to  the  veracity,  sanity,  consciousness,  or 
sense  of  religious  responsibility  and  impending  dissolution  in 
the  mind  of  the  declarant  at  the  time  of  the  statement. 
Subject  to  these  remarks  it  is  held  to  be  a  rule  that — 

In  murder,  or  homicide,  the  declarations  of  the 
deceased,  concerning  the  cause  and  circum- 
stances of  his  mortal  wound,  if  made  with  a 
full  consciousness  of  approaching  death  and 
religious  responsibility,  are  admissible  in  evi- 
dence for  or  against  tne  prisoner  who  is  charged 
with  the  crime  (b). 

In  jB.  v.  Woodcock  (c).  Eyre,  C.  J.,  said : — "  The  general 
principle  on  which  this  species  of  evidence  is  admitted,  is  that 
they  are  declarations  made  in  extremity,  when  the  party  is  at 
the  point  of  death,  and  when  every  hope  of  this  world  is 

(b)  Dymg  deolArations  are  ioadmifisible  in  civil  caBes :  Btobari  v.  Lrydm, 
1  M.  &  W.  626.  {e)  1  Leach,  C.  C.  602. 
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gone ;  when  eyeiy  motiye  to  falsehood  is  silenced,  and  the 
mind  is  induoed  by  the  most  powerful  considerations  to  speak 
the  truth ;  a  situation  so  solemn  and  so  awful  is  considered 
by  the  law  as  creating  an  obligation  equal  to  that  which  is 
imposed  by  a  positive  oath  administered  in  a  court  of  justice." 
In  that  case  it  was  held  that  a  statement  made  by  the  deceased 
to  a  magistrate,  who  administered  an  oath  to  her  eztra-judi- 
cially,  could  not  be  received ;  but  that  a  statement  made  by 
her  when  her  dissolution  was  fast  approaching,  and  when  she 
must  have  known  the  fact,  although  she  said  nothing  that 
indicated  such  a  knowledge,  was  receivable.  The  judge  there 
left  it  to  the  jury  to  say  whether  the  statement  was  made 
under  the  apprehension  of  death ;  but  the  modem  practice  is 
for  the  judge  himself  to  decide  this  question.  It  will  be 
observed  that,  in  this  case,  although  the  statement  was  inad- 
missible as  a  statement  on  oath,  in  a  situation  where  an  oath 
was  improperly  administered,  there  was  no  objection  to  it  on 
the  ground  that  the  statement  wsis  made  in  answer  to  a 
formal  and  solemn  inquiry.  Accordingly,  it  is  held  not  to 
be  necessary  that  the  statement  should  be  voluntary  or  spon- 
taneous ;  and  answers,  in  articuh  tnartiSf  to  questions  put  by 
a  surgeon,  for  the  purpose  of  ascertaining  whether  he  ought 
to  call  in  a  magistrate,  have  been  received  {d). 

It  was  said  by  Lord  Denman  (^),  that,  with  regard  to 
declarations  made  by  persons  in  extremis^  supposing  all  neces- 
sary matters  concurred,  such  as  actual  danger,  death  following 
it,  and  a  full  apprehension  at  the  time  of  the  danger  and  of 
death,  such  declarations  can  be  received  in  evidence ;  but  all 
these  things  must  concur  to  render  such  declarations  admis- 
sible. To  these  three  conditions  a  fourth  must  be  added, 
viz.,  religious  sentiment  (/). 

{d}  J2.  V.  Foifent,  7  C.  &  P.  238. 
(0)  8u9a€X  Feerage  Cote,  11  0.  &  F.  112.        (/)  B.  y.  Pike,  3  C.  &  P.  698. 
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The  deolaratioiL  must  be  made  wlien  the  declarant  is  in 
actual  danger. 

This  proposition  is  oommonlj  stated  more  broadly,  that  the 
declaration  must  be  made  in  extremis^  or  in  articulo  mortis  (g) ; 
but  there  appears  to  be  no  definite  limitation  of  the  time, 
before  death,  within  which  the  declaration  must  be  made; 
and  recent  cases  support  the  doctrine,  that  declarations  made 
under  apprehension  of  death,  if  otherwise  admissible,  will  not 
be  rejected  because  a  considerable  time  elapses  between  the 
declaration  and  the  death.  Thus,  in  JR.  y.  Mozley  (^),  the 
declarations  were  held  by  all  the  judges  to  have  been  rightly 
received,  although  the  deceased  did  not  die  imtil  eleven  days 
after  making  them,  and  although  the  surgeon  held  out  slight 
hopes  of  recovery  to  him  until  a  few  hours  before  his  death. 
Here,  however,  the  deceased  had  frequently  expressed  a 
belief,  prior  to  the  statement,  that  he  should  never  get  better. 

Hope  of  recovery.  It  appears  also  that  the  doctrine  laid 
down  by  Hullock,  B.,  that  "  the  declarations  are  admitted 
only  if  they  are  made  under  an  impression  of  almost  imme- 
diate dissolution,"  is  by  no  means  literally  correct.  It  is 
true,  as  stated  by  Tindal,  C.  J.,  in  R.  v.  Hay  ward  (t),  that 
*^  any  hope  of  recovery,  however  slight,  existing  in  the  mind 
of  the  deceased  at  the  time  of  the  declarations  made,  will 
undoubtedly  render  the  evidence  of  such  declarations  inad- 
missible ; "  and  accordingly  it  has  been  held  (A:),  that  in  the 
absence  of  expressions  or  conduct  to  show  that  the  deceased 
was  under  the  impression  of  approaching  death,  his  state- 
ments are  inadmissible.  The  deceased  had  said  that  he  was 
"  a  murdered  man,  and  it  would  have  been  better  if  they  had 
killed  him  on  the  spot  than  left  him  to  linger ;  and  that  he 

{g)  R.  V.  Van  Butchell,  3  C.  &  P.  629. 

{h)  1  Moo.  C.  0.  97 ;  of.  E.  v.  Smith,  L.  &  C.  607.  (t)  6  C.  &  P.  167. 

\k)  Per  Wightman,  J.,  J2.  v.  QHaUer,  6  Cox,  0.  C.  367. 
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thought  he  ehould  never  get  over  it,"  but  he  lived  several 
weeks  afterwards.  Wightman,  J.,  at  first  held  that  a  state- 
ment made  at  the  time  of  this  remjark  was  admissible ;  but  he 
afterwards  rejected  it,  on  its  appearing  on  cross-examination 
that  the  deceased  had  not  used  the  phrase,  ^'  murdered  man," 
in  its  literal  sense,  and  that  he  did  not  reaUj  believe  at  the 
time  that  he  was  dying.  The  learned  judge  said : — "  The 
general  principle  is,  that  the  deceased  must  be  under  the 
apprehension  that  he  will  die ; "  but  the  question,  whether 
the  impression  in  the  mind  of  the  deceased  must  amount  to 
an  apprehension  of  immediate  death,  was  not  touched.  In  a 
later  case,  the  same  learned  judge  stated  his  opinion  more 
broadly  (/).  At  the  time  of  the  statement  the  deceased  was 
under  the  full  impression  that  she  would  die,  but  there  was 
no  evidence  to  show  that  the  impression  amounted  to  an 
expectation  of  immediate  dissolution ;  and  it  was  contended 
for  the  prisoner,  that  as  the  statements  had  not  been  made 
under  an  impression  of  immediate  death,  t.^.,  not  in  articulo 
mortisj  they  were  inadmissible.  The  learned  judge  said : — 
'^  It  is  not  necessary  that  the  person  making  the  declaration 
should  believe  himself  to  be  in  danger  of  immediate  death,  if 
he  believes  that  he  will  not  recover  from  the  disorder  under 
which  he  is  labouring.  Reg.  v.  Van  Butchell  is  an  excep- 
tional case.  .  .  .  The  deceased  was  of  opinion  throughout 
that  she  would  die ;  and  I  receive  her  statement."  The 
learned  judge,  in  the  same  case,  also  received  evidence  of  a 
subsequent  declaration  made  by  the  deceased  after  she  had 
recently  said  that  "  she  was  better ; "  but  no  other  evidence 
had  been  offered  to  show  that  her  previous  impression,  of 
death  ensuing  before  long,  had  been  altered. 

In  another  case  the  deceased  made  a  declaration,  stating  at 
the  time  that  he  believed  he  should  not  recover.    Hia  spine 

(0  i{.  V.  Earv$y,  23  L.  T.  258. 
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was  then  broken  in  such,  a  way  that  death  must  have  followed 
soon.  Shortly  before  he  had  made  the  declaration,  he  had  said 
to  a  witness : — '^  The  surgeon  has  given  me  some  little  hope 
that  I  am  better;  but  I  do  not  myself  think  that  I  shall 
ultimately  recover."  The  declaration  was  held  to  be  admis- 
sible (m).  Where,  however,  a  woman  made  a  statement  to 
the  magistrate's  clerk,  who  added  to  it  the  words,  "  I  have 
made  the  above  statement  with  the  fear  of  death  before  me, 
and  with  no  hope  of  my  recovery,"  and  then  read  it  over  to 
her  and  asked  her  if  it  was  correct,  and  afterwards  at  her 
request  interlined  the  words  "  at  present "  after  the  word 
^'  hope,"  it  was  held  that  the  words  inserted  qualified  the 
force  of  her  statement  sufficiently  to  make  it  inadmissible  in 
evidence  as  a  dying  declaration,  because  there  was  not  that 
absolute  and  hopeless  expectation  of  death  which  is  required 
to  give  such  declarations  validity  (n). 

Where  the  prisoner  was  indicted  for  poisoning  J.  K.,  and 
it  appeared  that  J.  K.  had  eaten  some  cake  and  died ;  soon 
after  which,  the  servant  who  had  made  the  cake  ate  some, 
and  died  also ;  it  was  held  by  Coltman,  J.,  after  consulting 
Parke,  B.,  that  the  dying  declarations  of  the  servant  were 
evidence  against  the  prisoner,  because  the  two  consecutive 
deaths  formed  one  transaction  (o). 

Evidence  of  this  description  is  only  admissible  where  the 
death  of  the  deceased  is  the  subject  of  the  charge,  and  where 
the  circumstances  of  the  death  are  the  subject  of  the  ijmg 
declaration.  Accordingly,  where  the  defendant  had  been 
indicted  by  the  deceased  for  perjury,  and  after  conviction 
had  shot  the  prosecutor,  it  was  held  that  a  dying  declaration 
by  the  latter  as  to  the  circumstances  of  the  perjury  was 
inadmissible  on  an  application  by  the  defendant  for  a  new 

(m)  J^.  Y.  jRMney,  D.  &  B.  151.         (»)  R,  y.  Jenkint,  L.  B.,  1  0.  0.  B.  187. 

(o)  £.  y.  Buk^,  2  Hoo.  &  Bob.  63. 
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trial  {p).  So,  where  the  prisoner  was  indicted  for  adminis- 
tering savin  to  a  pregnant  woman,  but  not  quick  with  child, 
with  a  view  to  procure  abortion,  Bayley,  J.,  rejected  evidence 
of  her  dying  declaration  concei^iing  the  cause  of  her  death, 
because  the  death  was  not  the  subject  of  the  pending 
inquiry  (q). 

Accomplice.  The  dying  declarations-  of  an  accomplice  are 
receivable  (r),  as  well  as  dying  declarations  made  in  favour  of 
the  person  accused  («).  In  two  old  cases  of  forgery,  evidence 
of  a  confession  by  a  deceased  accomplice  was  received  (t). 

(p)  Per  Abbott,  C.  J.,  22.  v.  Mead,  (r)  JB.  v.   Tinkler,  1  East,  P.  0. 

2  B.  &  0.  605.  364. 

(q)  M.  V.  HuUhinson,  2  B.   &  0.  («)  R.  v.  Seaife,  1  M.  &  R.  651. 

608,  n. :  R.  V.  Lloydy  4  C.  &  P.  233  ;  (/)  Per  Lord  EUenborough,  Aveeon 

R,  V.  mndy  Bell,  253.  v.  Kinnaird,  6  East,  195. 
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CHAPTEE  Xm. 
DECLAEATIOirS  AGAINST  IHTEBEST. 

When  a  deceased  person,  whose  veracity  in  other  respects  is 
unimpeachiBd,  has,  during  his  lifetime,  made  a  statement  con- 
cerning the  matter  in  issue,  which  statement  was  at  the  time 
he  made  it  opposed  to  his  pecuniary  or  proprietary  interest, 
the  legal  presumption  is  that  the  statement  is  true,  or  that  it 
contains  at  least  some  elements  of  credibility ;  for  in  all  the 
exceptions  to  the  general  rule  by  which  hearsay  is  excluded, 
it  must  be  remem1;)ered  that  credibility  is  by  no  means  a  neces- 
sary consequence  of  admissibility.  English  law,  although 
frequently  arbitrary,  and  perhaps  unreasonable,  in  its  dog- 
matic distinctions  between  credibility  and  incredibility,  refuses 
to  reject  any  evidence  which  it  considers  to  contain  any  ingre- 
dients, however  minute,  of  presumptive  truth;  but,  while 
admitting  it,  the  judge  will  often  intimate  to  a  jury  that 
they  ought  to  give  it  Httle  credit. 

The  rule  which  is  now  to  be  considered  is  the  following : — 

A  declaration  by  a  deceased  person  who  had  a 
competent  knowledge  of  a  fact,  and  no  interest 
to  pervert  it;  which  declaration  was  against 
the  pecuniary  or  proprietary  interest  of  the 
declarant  at  the  time  when  it  was  made  (a),  is 
evidence  between  third  parties,  and  is  evidence 
of  everything  stated  in  tne  declaration  (b). 

In  the  leading  case  of  Higham  v.  Ridgway  (c),  to  prove  the 

(a)  Ex  parte  Edwards,  14  Q.  B.  D.      0.  317. 
415.  (e)  10  East,  109;  cf.  Gleadow  v. 

{b)  Middleton  y.  Meltim,  10  B.  &      Atkin,  1  0.  &  M.  410. 
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time  of  a  birth,  eyidence  was  given  that  the  man-midwife, 
who  attended  the  birth,  was  dead;  and  the  books  of  the 
latter,  who  had  kept  them  regularly,  were  offered  in  evidence. 
They  contained  an  entry  in  the  handwriting  of  the  deceased 
of  the  circumstances  of  the  birth,  and  the  date.  There  was 
also  a  charge  for  attendance,  against  which  the  word  "  paid  " 
was  marked.  It  was  held,  that  the  entry  was  evidence  of  the 
time  of  the  birth.  Lord  EUeilborough  said: — "The  entry 
made  by  the  party  was  to  his  own  immediate  prejudice,  when 
he  had  not  only  no  interest  to  make  it,  if  it  was  not  true,  but 
he  had  an  interest  the  other  way,  not  to  discharge  a  claim, 
which  it  appears  from  other  evidence  that  he  had." 
Bayley,  J.,  added: — "All  the  oases  agree,  that  a  written 
entry  by  which  a  man  discharges  another  of  a  claim  which  he 
had  against  him,  or  charges  himself  with  a  debt  to  another,  is 
evidence  of  the  fact  which  he  so  admits,  against  himself ; 
there  being  no  interest  of  his  own  to  advai^ce  by  such  entry. 
.  .  .  The  principle  to  be  drawn  from  all  the  cases  is,  that 
if  a  person  have  peculiar  means  of  knowing,  a  fact,  and  make 
a  declaration  of  that  fact  which  is  against  his  interest,  it  is 
clearly  evidence  after  his  death,  if  he  could  have  been 
examined  to  it  in  his  lifetime."  So,  in  a  later  case  {d)y  the 
same  learned  judges  received  evidence  of  entries  of  charges 
made  by  a  deceased  attorney,  who  had  prepared  a  lease,  to 
show  that  the  lease  was  executed  at  a  time  later  than  its 
apparent  date.  In  this  case  the  charges  for  preparing  the 
lease  appear  to  have  been  paid,  but  not  upon  the  face  of  the 
entries.  In  the  case  of  In  the  goods  of  Thomas  (e),  Lord 
Penzance  admitted  as  evidence  of  the  execution  of  a  will  an 
entry  made  by  a  deceased  solicitor  in  his  ledger  admitting 
payment  of  his  charges  for  drawing  it  and  attending  its 
execution. 

Hust  be  against  pecimiary  or  proprietary  interest.    It  may, 

{d)  Doe  T.  JRobion,  15  East,  32.  {e)  41  L.  J.,  P.  &  M.  32. 
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therefore,  be  oonsidered  as  an  eBtablished  principle,  that, 
although  it  is  iaecessary,  it  is  not  enough,  that  this  class 
of  declarations  should  be  made  by  one  who  has  no  inte- 
rest to  pervert  the  facts.  'The  declaration  must  be  against 
either  the  pecuniary  or  the  proprietary  (/)  interest  of  the 
declarant.  This  doctrine  may.  be  considered  £U3  finally  settled 
by  the  Sussex  Peerage-  Case  {g)y  where  declarations  as  to  the 
marriage  of  Lady  Augusta  Murray  with  the  Duke  of  Sussex, 
made  by  the  deceased  clergyman  who  performed  the  cere- 
mony, were  tendered  on  the  ground  that  they  were  declara- 
tions of  a  person  who  knew  the  facts,  who  was  not  interested 
in  misrepresenting  them,  and  who  had  an  interest  in  being 
silent  concerning  them,  because  the  unlawful  celebration  of 
the  marriage  might  have  subjected  him  to  a  prosecution.  All 
the  judges  concurred  in  holding,  that  the  declaration  must  be 
adverse  to  some  pecuniary  interest  in  the  declarant,  and  that 
even  the  fear  of  a  prosecution  was  not  a  sufficient  interest  to 
let  in  a  declaration  as.  contrary  to  it.  Lord  Campbell  said : — 
"  As  to  the  point  of  interest,  I  have  always  understood  the 
rule  to  be,  that  the  declaration,  to  be  admissible,  must  have 
been  one  which  was  contrary  to  the  interests  of  the  party 
making  it  in  a  pecuniary  point  of  view.  I  think  it  would  lead 
to  most  inconvenient  consequences,  both  to  individuals  and 
the  public,  if  we  were  to  say  that  the  apprehension  of  a 
criminal  prosecution  was  an  interest  which  ought  to  let  in 
such  declarations  in  evidence  "  (h). 

Is  evidence  of  the  flEtctB  stated  in  it.  It  is  also  settled  law 
that  the  declaration,  or  written  statement,  is  evidence  of  all  the 
facts  which  it  contains,  and  that  in  such  cases  the  difference 
between  oral  and  written  statements  is  not  one  of  admissi- 
bility, but  only  of  weight  (t).    According  to  Parke,  B.,  the 

(/)  Per  Cockbum,   C.  J.,  J2.  v.       2  Q.  B.  326  ;  Masset/  v.  Allen,  13  Ch. 
Birmingham,  1  B.  &  S.  768.  B.  558. 

/  *   „  p  JM?  «<;  (0  -K.  ▼.  Birmingham,   1  B.  &  S. 

{g)  11  O.  «  JJ.  BD.  7g3  .  ^^j^  ^  Mkinton,  13  Ch.  D. 

(h)  BeQAlBO  Smithv.  Blakey,'L,'R,,      283. 
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entry  in  Higham  v.  Ridgway  was  evidence  not  only  of  the 
payment  of  the  man-midwife's  charges,  but  also  oi  partus  cum 
foreipe  (j).  So  the  statement  of  a  deceased  person  that  he 
occupied  a  house  at  20/.  a  year  was  admitted  to  prove  not 
only  the  tenancy,  but  also  his  a.cquirement  of  a  settlement  of 
the  annual  value  of  10/.  Again,  where,  in  order  to  establish 
a  settlement,  it  was  proved  that  the  pauper's  grandfather  had 
occupied  a  house  for  four  years  in  the  appellant  parish,  and 
a  book  containing  certain  entries  of  payment  of  rent  which 
were  proved  to  be  in  his  handwriting  was  produced,  these 
entries  were  admitted  in  proof  of  the  grandfather's  settlement 
by  renting  a  tenement,  on  the  ground  that,  the  four  years' 
occupation  being  by  itself  primd  facie  evidence  of  a  seisin  in 
fee,  the  proof  of  payment  of  rent  would  cut  down  the  interest 
to  a  tenancy,  and  that  therefore  the  evidence  was  against 
proprietary  interest  {k). 

In  Davies  v.  Humphreys  (/),  which  was  an  action  for  contri- 
bution by  one  of  several  makers  of  a  promissory  note  against 
a  co-surety,  the  plaintiff,  to  establish  the  suretyship,  relied  on 
a  receipt  indorsed  on  the  note  by  the  deceased  payee  acknow- 
ledging a  part  payment  of  280/.  of  the  principal  sum  of 
300/. ;  and  adding,  "  the  300/.  having  originally  been 
advanced  to  E.  H."  (the  defendant).  This  was  held  to  be 
evidence  of  the  defendant's  liability.  Parke,  B.,  in  delivering 
the  judgment  of  the  court,  said : — "  That  the  receipt  was 
evidence  of  the  fact  of  payment,  which  is  admitted,  in  every 
case  in  which  the  proof  of  payment  would  be  relevant,  was 
not  disputed ;  but  it  was  denied  that  the  whole  entry  would 
be  admissible  to  show  that  the  300/.  was  advanced  to  E.  H. 

.  .  .  but  the  entry  of  a  payment  against  the  interest 
of  the  party  making  it  has  been  held  to  have  the  effect  of 
proving  the  truth  of  other  statements  contained  in  the  same 

{j)  Percival  v.  Nantofiy  7  Ex.  3.  768  ;  R.  v.  Exeter^  10  B.  &  S.  433. 

{k)  R.  V.  Birminglum,  IB.  &  S.  (/}  6  M.  &  W.  153. 
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entry,  and  connected  with  it."  His  Lordflhip,  after  referring 
to  Higham  v.  Hidgwat/y  and  Doe  v.  Robson  (fw),  added : 
"  "Without  overruling  these  oases  (and  we  do  not  feel  ourselves 
authorized  to  do  so),  we  could  not  hold  the  memorandum  in 
question  not  to  be  admissible  evidence  of  the  truth  of  the 
whole  statement  in  it,  and  consequently  to  be  evidence  not 
merely  that  280/.  was  paid  by  the  plaintiff  to  the  payee,  as 
for  a  debt  due  from  E.  H.  as  principal,  but  also  of  the  fact 
that  the  debt  was  due  from  E.  H.  to  him." 

Thus,  also,  where  a  paper  purported  to  be  an  entry,  by  a 
deceased  receiver,  of  rents  received  from  T.  H.,  as  one  of 
three  proprietors,  it  was  held  to  be  evidence  that  two  other 
proprietors  were  equally  interested  with  T.  H.  Pollock,  C.  B., 
drew  an  important  distinction  between  entries  made  against 
interest,  and  entries  made  in  the  course  of  business :  ''  If  the 
entry  is  admitted  as  being  against  the  interest  of  the  party 
making  it,  it  carries  with  it  the  whole  statement ;  but  if  the 
entry  is  made  merely  in  the  course  of  a  man's  duty,  then  it 
does  not  go  beyond  those  matters  which  it  was  his  duty  to 
enter"  (n). 

It  is  no  objection  that  the  declaration  is  founded  on  hearsay. 
It  is  held,  that  declarations  against  interest  are  admissible 
against  third  parties,  even  though  the  declarant  himself 
received  the  facts  on  hearsay  (o).  Thus,  in  Percival  v. 
Namon  (/>),  Alderson,  B.,  said : — "  An  entry  in  an  attorney's 
bill  of  a  service  of  notice  on  A.  B.  would  be  evidence  of 
a  service,  although,  such  notice  being  generally  served  by 
an  attorney's  derk,  the  attorney  probably  hsA  no  personal 
knowledge  of  such  service."  Pollock,  C.  B.,  also  said :  "  If 
an  accoucheur  puts  down  in  his  book  the  name  of  a  lady 
whom  he  had  delivered,  and  debits  himself  with  the  payment, 
such  entry  would  be  evidence  of  the  name,  although  he  may 

W  15  East.  83.  W  ^^^*^  ▼.  Barr$U,  1  C.  M.  &  B. 

919. 
(w)  Fercival  v.  N^anson^  7  Ex.  3.  (j^)  7  Ex.  1. 
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have  known  nothing  of  her  name  except  from  the  inf orma« 
tion  of  others." 

The  declarant  must  be  deceased  at  the  time  when  the  evi- 
dence is  offered.  Thus,  in  assumpsit  on  a  promissory  note 
by  an  indorsee  against  the  maker,  the  defendant,  to  prove 
fraud  and  the  plaintiff's  cognizance  of  it,  tendered  declara- 
tions of  the  first  indorsee,  who  was  alive,  but  was  not  called. 
They  were  rejected ;  and  Lord  Denman  said : — "  It  is  clear 
that  declarations  of  third  persons  aUve,  in  the  absence  of  any 
community  of  interest,  are  not  to  be  received  to  affect  the 
title  or  interests  of  other  persons,  merely  because  they  are 
against  the  interest  of  those  who  make  them"(g).  Here 
there  was  held  to  be  no  community  or  privity  of  interest 
between  the  plaintiff  and  the  absent  witness ;  but  if  that  had 
existed,  the  evidence  would  have  been  admitted  according  to 
the  principle  already  quoted,  as  laid  down  by  Bayley,  J.,  in 
Spar  go  v.  Brown  (r).  So  it  has  been  held  that  the  entries  of 
a  person  against  his  interest  are  not  evidence  between  third 
parties,  if  the  declarant  be  alive,  although  it  appears  that  he 
has  absconded  on  a  criminal  charge,  and  that  it  was  quite 
impossible  to  produce  him  as  a  witness  (a). 

An  entry  by  a  deceased  person  against  interest  will  be  good 
evidence,  although  it  appears  that  persons  are  living,  and  not 
called,  who  are  acquainted  with  the  fact.  Thus,  entries  by  a 
deceased  collector  charging  himself  with  the  receipt  of  taxes, 
were  received  as  evidence  against  a  surety  that  the  money 
had  been  paid,  although  the  persons  who  paid  it  were  living, 
and  might  have  been  called.  An  attempt  was  made  in  this 
case  to  exclude  his  evidence,  because  the  entries  were  con- 
tained in  a  private  note»book,  and  not  a  public  account-book ; 
but  the  distinction  was  overruled  {t). 

(g)  Fhittips  y.  CoU,   10  A.  &  E.  («)  Stephen  y.  Choenap,  1  M.  &  R. 

111.  120. 

(r)  9  B.  &  0.  938,  and  supra,  p.  (0  Middleton  y.  MeUon,  10  B.  &  0. 

134.  317. 
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After  the  expiration  of  a  long  term  the  death  of  the 
declarant  will  be  presumed  {u)y  although  in  other  cases  it  must 
be  proved. 

It  seems  to  be  at  length  clearly  established,  notwithstand- 
ing some  adverse  authorities,  that  declarations  against  inte- 
rest are  evidence  of  all  facts  to  which  they  refer,  without 
corroborative  evidence  dehors  of  the  charge  which  is  entered 
as  liquidated  {x).  The  character  of  the  party  making  the 
entry  or  declaration  must  be  established  before  the  entry  is 
read,  unless  it  be  made  by  a  person  in  a  public  character,  in 
which  case  due  appointment  will  be  presumed  (y).  Thus 
agency  must  be  proved,  where  the  declaration  was  by  an 
agent;  and  accounts  of  rents  signed  by  a  person  styling 
himself  clerk  to  a  steward,  but  not  proved  aliunde  to  have 
been  so  employed,  although  they  were  found  among  family 
muniments,  were  rejected,  because  there  was  no  other  evi- 
dence given  to  show  that  the  accounts  affected  the  declarant 
in  a  pecuniary  character  (s).  Proof  of  handwriting,  and 
other  extrinsic  evidence  of  authenticity,  will  be  unnecessary 
when  entries  have  been  made  thirty  years  previously,  and  are 
produced  from  proper  custody  {a).  It  has  been  said  that  in 
the  case  of  an  entry  against  interest  "proof  of  the  hand- 
writing of  the  party  and  his  death  is  enough  to  authorize  its 
reception ;  at  whatever  time  it  was  made,  it  is  admissible  "  (b) . 
The  first  part  of  this  dictum  applies  of  course  only  to  entries 
made  within  thirty  years  prior  to  the  time  when  they  are 
tendered. 

As  miscellaneous  instances  of  cases  in  which  declarations 
against  interest  have  been  admitted  as  evidence,  the  following 
may  be  mentioned.  Where  a  deceased  tenant,  by  a  written 
instrument,  acknowledged  L.  as  his  landlord,  this  was  held 

(«)  Doe  T.  Michael,  17  Q.  B.  276.  («)  -D*  -Kw/«^«  v.  Farr,  4  A.  &  E. 

{X)  Taylor  y.    JFitham,  3  Ch.  D.  ^^3.                   ^                       ^   ^    ^ 

605 ;  S.  V.  Reyford,  2  Sm.  L.  C.  300.  Aid.  376. 

(y)  Laviee  v.  Morgan,  1  0.  &  J.  (ft)  Per  Parke,  B.,  Doe^,  Turford, 

587.  3  B,  &  Ad.  898. 
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to  be  evidence  of  L.'s  title  as  against  subsequent  tenants  who 
did  not  claim  through  the  dedarant  (c).  In  ejectment  by  A., 
the  declaration  hj  deed  of  a  deceased  receiver  of  rents  and 
profits,  that  he  held  under  A.'s  ancestor,  is  evidence  against 
third  parties  of  A.'s  title  {d).  A  declaration  by  a  deceased 
occupant,  that  he  managed  an  estate  for  a  claimant,  is  evidence 
for  the  latter  (e).  In  an  action  for  specific  performance  of  an 
agreement  to  take  a  lease,  an  entry  of  a  deceased  landlord  in 
his  own  handwriting  in  his  rent-book  of  a  promise  to  grant  a 
lease  to  a  tenant  was  held  admissible  in  evidence  against  the 
tenant  as  being  against  the  landlord's  proprietary  interest  (/). 

In  an  action  by  the  Corporation  of  Exeter  for  port  duties, 
documents  more  than  thirty  years  old,  which  purported  to  be 
the  receipt  of  such  duties  by  ancient  receivers,  but  which  were 
unsigned  and  in  the  third  person,  were  admitted  (g).  So,  the 
receipts  of  an  ancient  receiver  of  rents,  brought  from  the 
muniment  chest  of  the  family,  are  imobjectionable  evidence  (A). 

Wherever  there  is  privity  of  interest  between  the  declarant 
and  a  party  to  the  proceedings,  the  declaration  will  be  re- 
ceived ;  and  it  will  be  admissible,  even  though  the  declarant 
is  alive  (i) ;  but  neither  the  acts  nor  the  declarations  of 
deceased  tenants,  although  against  their  interest,  are  any 
evidence  against  the  reversioner ;  for  a  tenant  cannot  derogate 
from  the  title  of  his  landlord ;  and,  therefore,  in  a  disputed 
right  of  common,  the  plaintiflE  was  not  allowed  to  give 
evidence  of  declarations  made  concerning  it  by  a  deceased 
former  tenant  of  the  farm,  in  respect  of  which  the  plaintiff 
claimed  the  right  (k). 

The  declarations  of  a  person  in  possession  of  property  are 
admissible,  after  his  decease,  to  cut  down  his  title,  not  only  as 

(e)  Do€  V.  Edwards,  6  A.  &  E.  95.  is)  ^^y<^r  of  Exeter  y.  JFarren,  6 

(d)  Doe  V.  CouUhard,  7  A.  &  E.  \h)  uligraveY,  Emeram,  10  Q.  B. 


236. 


326. 


{e)  Baron  de  Bode*8  ease,  8  Q.  B.  (j)   Woolway  v.  Eatce,  1  A.  &  E. 

208.  114. 

(f)  Connor    v.   Fxtzgeraldy    11   Ir.  {k)  Papendick  v.  Bridgwater^  6  E. 

L.  R.  106.  &  B.  166. 
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against  those  olaiming  under  him,  but  also  against  strangers  (/) ; 
but  declarations  of  what  he  heard  other  persons  say  axe  not 
admissible  (m).  The  same  document  may  be  proof  of  posses- 
sion, and  also  admissible  as  a  declaration  against  interest  (n). 
The  acceptance  of  an  allotment  under  an  award  made  by 
commission  under  an  Enclosure  Act  by  a  person  against  his 
interest  is  evidence  that  the  land  allotted  was  waste  of  the 
manor  (o). 

It  will  be  observed  that,  in  all  the  preceding  cases  where 
entries  have  been  tendered,  great  stress  has  been  laid  on  the 
circumstances  of  the  custody  from  which  they  are  produced. 
The  declarations  under  consideration  are  also  subject  to  the 
remarks  which  have  been  made  on  the  declarations  discussed 
in  the.  two  preceding  chapters,  as  to  the  necessity  that  they 
must  be  made  ante  litem  motam. 

(I)  Sly  V.  Dredge,  2  P.  D.  91.  ^  W  ^  Towhe  v.  Sutton,  Ir.  R.,  9 

Eq.  171. 
(m)  Lord   Trimleston  y.  Kemtnit,  9  U)  Q^ry  v.  lUdman,  1  Q.  B.  D. 

C.&F.  780.  161. 


(     1«7     ) 


CHAPTER  XIV. 

EVIDEHCE  OF  DECLAEATIONS  lEADE  IN  THE  COTTBSE 
OF  BUSINESS  OE  PROFESSIONAL  DTTTT. 

It  was  stated  in  the  last  chapter,  that  declarations  are  not 
admissible  merely  because  the  deceased  witness  had  no  appa- 
rent interest  to  misrepresent  the  truth.  There  is,  however, 
a  class  of  cases,  which  are  now  to  be  considered,  in  which 
this  condition,  coupled  with  proof  that  the  deceased  made 
the  declaration  in  the  course  of  his  trade  or  professional  duty, 
is  held  to  be  a  sufficient  reason  for  admitting  the  statement 
in  evidence.  The  foundation  of  this  rule  will  not,  perhaps, 
sustain  a  close  analysis ;  but,  as  in  declarations  against  inte- 
rest, it  is  presumed  that  no  man  will  wilfully  or  fraudulently 
state  falsely  what  is  injurious  to  his  pecuniary  advantage,  so 
in  the  present  case  it  is  presumed  that  the  deliberate  state- 
ment by  a  man  of  anything  which  he  has  done  strictly  in 
the  course  of  his  daily  duty  is  primd  facte  deserving  of 
credibility. 

It  has^  therefore,  long  been  a  settled  principle  that — 

Declarations  made  by  a  person,  strictly  in  the 
course  of  his  trade  or  professional  duty,  and 
without  any  apparent  interest  to  misrepresent 
the  truth,  if  contemporaneous  with  the  fact,  are 
evidence,  after  his  death,  against  third  persons, 
of  the  essential  subject-matter,  but  not  of  its 
surrounding  circumstances. 

Price  V.  Torrington  is  generally  cited  as  the  leading  case 
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on  this  rule  (a).  The  short  report  of  it  in  Salkeld  is  as 
follows: — The  plaintiff,  being  a  brewer,  brought  an  action 
against  the  Earl  of  Torrington  for  beer  sold  and  delivered  ; 
and  the  evidence  given  to  charge  the  defendant  was,  that  the 
usual  way  of  the  plaintiff's  dealing  was,  that  the  draymen 
came  every  night  to  the  clerk  of  the  brewhouse  and  gave  an 
account  of  the  beer  they  had  delivered  out,  which  he  set  down 
in  a  book  kept  for  that  purpose,  to  which  the  draymen  set 
their  names ;  that  the  drayman  was  dead,  but  that  this  was 
his  hand  set  to  the  book ;  and  this  was  held  good  evidence 
of  a  delivery,  but  otherwise  of  the  shop-book  itself  singly, 
without  more.  On  the  same  principle,  in  PriH  v.  Fair- 
dough  {b)y  after  evidence  had  been  given  that  it  was  the 
course  of  business  in  the  plaintiff's  office  for  a  deceased  clerk 
to  copy  all  letters,  a  letter-book  containing  a  letter,  which 
purported  to  be  the  copy  by  the  deceased  of  a  letter  which 
the  defendant  refused  to  produce,  was  held  good  secondary 
evidence.  So,  where  it  was  material  to  show  that  a  licence 
haxi  been  sent  to  A.  by  the  plaintiff,  evidence  was  given,  that 
it  was  the  course  of  business  in  the  plaintiff's  office  that  such 
licences  should  be  copied  in  the  letter-book  and  noted  before 
they  were  sent,  and  the  copy  and  noted  memorandum,  in  the 
handwriting  of  a  deceased  clerk,  that  the  licence  had  been 
sent,  were  then  received  (c).  Declarations  by  a  deceased 
rector  have  also  been  admitted  as  evidence  as  to  the  custom 
of  electing  churchwardens  in  his  parish  (d). 

In  an  action  (e)  of  ejectment,  the  lessor  of  the  plaintiff 
had  instructed  A.  to  serve  the  defendant  with  notice  to  quit. 
A.  entrusted  the  commission  to  his  partner  B.  who  had  not 
served  such  notices  before.  B.  prepared  three  notices  to  quit 
(two  of  them  being  for  service  on  other  persons)  and  as  many 
duplicates.     He  then  went  out,  and  on  his  return  delivered 

(a)  Salk.  285.  (d)  Bremner  y.  HuU,  H.  &  R.  800. 

\b)  3  Camp.  305.  (e)  Doe  v.   Turford,   3   B.  &  Ad. 

\e)  Hagedon  v.  Bsed^  3  Camp.  379.       890. 
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to  A.  three  daplioate  notices  (one  of  which  was  a  duplicate 
of  the  notice  to  the  defendant) ,  indorsed  by  B.  It  was 
proved  that  the  two  other  notices  had  been  served  on  the 
persons  for  whom  they  were  intended,  that  the  defendant 
had  subsequently  requested  A.  that  he  might  not  be  com- 
pelled to  leave,  and  that  it  was  the  invariable  practice  for  A. 
and  B/s  clerks,  who  usually  served  the  notices  to  quit,  to 
indorse,  on  a  duplicate  of  such  notice,  a  memorandum  of  the 
fact  and  time  of  service.  It  was  held,  on  these  facts,  that 
the  third  duplicate  was  admissible  to  prove  that  the  notice 
had  been  served  on  the  defendant.  Parke,  B.,  said : — "  It 
was  proved  to  be  the  ordinary  course  of  this  office,  that  when 
notices  to  quit  were  served,  indorsements  like  that  in  ques- 
tion were  made ;  and  it  is  to  be  presumed  that  the  prin- 
cipal observed  the  rule  of  the  office  as  well  as  the  clerks." 
Taunton,  J.,  added : — "  A  minute  in  writing  like  the  present, 
made  at  the  time  when  the  fact  it  records  took  place,  by  a 
person  since  deceased,  in  the  ordinary  course  of  his  business, 
corroborated  by  other  circumstances,  which  render  it  probable 
that  that  fact  occurred,  is  admissible  in  evidence."  The  same 
doctrine  was  discussed  in  Pook  v.  Dicaa  (/),  where  it  was 
held  that  an  entry  made  in  a  bill-book,  in  the  course  of  busi- 
ness, by  a  notary's  clerk,  since  deceased,  of  the  dishonour  of 
a  bill  which  he  had  been  instructed  to  present  for  payment, 
was  evidence  of  the  dishonour. 

The  entry  must  be  contemporaneous.  In  all  the  above  cases, 
great  importance  was  attached  to  the  fact  that  the  entries 
were  immediately  subsequent  to,  and  virtually  contempora- 
neous with,  the  transaction.  In  Doe  v.  Turford{g)y  Parke, 
B.,  said : — "  It  is  to  be  observed,  that  in  the  case  of  an  entry 
against  interest,  proof  of  the  handwriting  of  the  party,  and 
his  death,  is  enough  to  authorize  its  reception ;  at  whatever 
time  it  is  made,  it  is  admissible ;  but  in  the  other  case  [in 

(/)  1  Bing.  N.  0.  649.  (y)  3  B.  &  Ad.  890. 
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declarations  in  the  course  of  business],  it  is  essential  to  prove 
that  it  was  made  at  the  time  it  purports  to  bear  date :  it  must 
be  a  contemporaneous  entry."  So,  in  Poole  v.  Dicaa^  Tindal, 
0.  J.,  said : — "  If  there  were  any  doubt  whether  the  entry 
were  made  at  the  time  of  the  transaction,  the  case  ought  to 
go  down  to  trial  again."  It  seems,  however,  to  be  sufficient 
if  the  entry  be  made  on  the  same  day,  or  even  on  the  follow- 
ing morning. 

The  entry  must  be  confined  to  the  matters  which  it  is  the 
duty  of  the  writer  to  record  (A).  This  is  in  accordance  with 
the  dicta  of  the  judges  in  Doe  v.  Turford{i)  and  Perciml  v. 
Nanson  (A-),  to  the  effect  that  an  entry  in  the  course  of  busi- 
ness, unlike  an  entry  against  interest,  is  evidence  only  of  the 
facts  which  it  was  the  duty  as  well  as  the  custom  of  the 
deceased  declarant  to  enter,  and  the  same  principle  was  laid 
down  in  Chambers  v.  Bemasconiy  which  was  argued  first  in 
the  Exchequer  and  then  in  the  Exchequer  Chamber  (/).  In 
that  case,  in  order  to  establish  an  act  of  bankruptcy  by 
keeping  house,  it  was  necessary  to  prove  the  place  where  the 
plaintiff  had  been  arrested,  and  the  evidence  offered  was  a 
paper,  brought  from  the  file  of  the  under-sheriff,  and  ad- 
dressed to  him,  and  purporting  to  be  signed  by  the  deceased 
officer  who  had  made  the  arrest.   The  paper  was  as  follows : — 

"  9th  November  1825. 

"  I  arrested  Abraham  Henry  Chambers,  the  elder  only,  in 
South  Molton  Street  at  the  suit  of  William  Brenton. 

"  Thomas  Wright." 

It  was  proved  that,  by  the  course  of  the  office,  the  officer 
was  required,  inmiediately  after  an  arrest,  to  transmit  to  the 
sheriff's  office  a  memorandum  or  certificate  of  the  arrest ;  and 

(A)  SmUh  y.  Blakey,  L.  B.,  2  Q.  (i)  3  B.  &  Ad.  898. 

B.  326;  Trotter  y.  MacUany  13  Gh.  D.  (k)  7  Ex.  8. 

574.  \l)  1  TjT,  385. 
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that  for  the  last  few  years  an  aooonnt  of  the  place  where  the 
arrest  took  place  had  been  also  required  from  him.  The 
court  held  the  document  not  to  be  admissible  evidence  of  the 
place  of  arrest,  apparently  on  the  ground  that  it  was  not  the 
officer's  duty  to  make  the  entry  of  the  place,  because  the 
strict  course  of  office  business  could  not  be  considered  to  be 
afEected  by  the  recent  innovation  in  its  practice ;  and  Lord 
Denman  said  : — "  We  are  all  of  opinion  that,  whatever  effect 
may  be  due  to  an  entry,  made  in  the  course  of  any  office, 
reporting  facts  necessary  to  the  performance  of  a  duty,  the 
statement  of  other  circumstances,  however  naturally  they  may 
be  thought  to  find  a  place  in  the  narrative,  is  no  proof  of 
those  circumstances.  Admitting,  then,  for  the  sake  of  argu- 
ment, that  the  entry  tendered  was  evidence  of  the  fact,  and 
even  of  the  day  when  the  arrest  was  made  (both  which  facts 
it  might  be  necessary  for  the  officer  to  make  known  to  his 
principal),  we  are  all  clearly  of  opinion  that  it  is  not  admis- 
fflble  to  prove  in  what  particular  spot  within  the  bailiwick  the 
caption  took  place,  that  circamstance  being  merely  collateral 
to  the  duty  done."  For  the  same  reason  an  entry  by  a 
deceased  steward  of  a  matter  not  in  the  course  of  his  duty, 
but  only  important,  in  his  opinion,  to  his  master's  interest, 
will  not  be  received  {m).  The  decision  on  the  particular  facts 
in  Chambers  v.  Bemasconi  has  been  much  criticised  by  learned 
judges  and  other  authorities ;  but  the  principle  on  which  it 
was  given,  viz.,  that  the  act  was  not  in  the  course  of  a  duty, 
but  collateral  to  it,  is,  as  previously  stated,  now  recognized  as 
settled. 

It  seems  to  have  been  taken  for  granted  that  an  entry  of 
the  receipt  of  rates,  by  the  deceased  clerk  of  a  collector,  is 
evidence  of  the  payment  of  rates,  under  the  4  &  5  Will.  4, 
0.  76  (w). 

(m)  Doe  V.  Skinner,  2  Ex.  384 ;  (w)  R,  v.  St.  Mary,  JFarwkk,  1  £. 

Doe  y.  Whitcombf  6  Ex.  601.  &  S.  816. 
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The  entry  must  not  be  made  on  hearsay.  It  has  long  been 
settled  that,  when  the  entry  has  been  made  on  hearsay,  it  will 
not  be  received.  In  an  action  for  goods  sold,  where  the  only 
evidence  of  delivery  was  an  entry  made  by  a  witness,  by  the 
direction  of  a  deceased  foreman,  who  was  not  present  when 
the  goods  were  delivered,  but  who,  in  the  course  of  business, 
had  himself  been  informed  of  the  delivery  by  the  person 
whose  duty  it  was  to  deliver  the  goods,  and  who  was  also 
dead,  the  entry  was  rejected  {o).  This  case  is  also  to  be 
remeurked,  as  containing  the  opinion  of  Lord  Abinger,  that 
the  doctrine  of  Pnce  v.  Torrington  ought  not  to  be  extended. 
In  the  case  of  The  Henry  Coxon  {p),  Sir  Robert  Phillimore 
said : — "  It  seems  to  me  that  the  authorities  point  to  this, 
that  entries  in  a  document  made  by  a  deceased  person  can 
only  be  admitted  as  evidence  when  it  is  clearly  shown  that 
the  entries  relate  to  an  act  or  acts  done  by  the  deceased 
person,  and  not  by  third  parties." 

Verbal  and  written  declarations  made  in  the  oonrse  of  a 
duty,  stand  on  the  same  footing,  so  far  as  regards  their  admis- 
sibility. But  oral  evidence  will  not  be  received  to  contradict, 
nor  even  to  explain,  a  written  entry  which  has  been  made  in 
the  course  of  business.  Thus,  in  Stapylton  v.  Chmgh  {q)y  to 
prove  service  of  a  notice  to  quit,  a  duplicate  notice,  indorsed 
with  the  day  of  service,  and  signed  in  the  course  of  duty  by 
a  deceased  agent,  was  tendered ;  but  it  was  also  sought  to 
explain  and  vary  the  particulars  of  the  indorsement,  by 
evidence  of  subsequent  oral  declarations  made  by  the  de- 
ceased. It  was  held,  that  the  indorsement  must  be  received 
as  it  stood ;  and  Lord  Campbell  said : — "  I  agree  with  what 
I  am  reported  to  have  said  in  Tlie  Sussex  Peerage  Case,  that 
there  is  no  distinction  between  verbal  and  written  declarations 
made  in  the  course  of  a  duty,  so  far  as  regards  their  admis- 

/  N   x>     -  «     P.^-^^    n  "M-    A-  "W  (;?)  3  P.  D.  158 ;  cf.  Ityan  v.  Etna, 

(0)  Bram  v.  Frufe,  11  M.  &  W.       35  L.  R.  (Ir.),  Ch.  184. 

773.  (g)  2  E.  &  B.  933. 
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eibility ;  but  to  deduoe  from  this  doctrine  that  whatever  is  said 
subsequently  to  the  time  of  making  the  entry  respecting  the 
transaction  may  be  admitted  in  evidence,  would  lead  to  the 
greatest  injustice.  How  can  it  be  said  that  the  verbal  declara- 
tion of  Jackson  was  made  in  the  course  of  his  duty  ?  What 
he  did  in  discharging  his  duty  was  signing  the  written  entry. 
What  he  may  babble  during  the  rest  of  his  life  on  the  subject 
cannot  be  admitted  in  evidence,  contradicting,  as  it  does  here, 
what  he  has  before  written." 

Personal  custom  is  not  equivalent  to  a  duty.  Therefore 
entries  in  the  books  of  a  deceased  solicitor  or  bills  of  costs 
delivered  by  him  are  not  admissible,  on  the  ground  that  it 
was  his  duty  to  keep  proper  books,  or  that  they  were  made 
out  in  the  course  of  his  duty.  The  contrary  was  once  held  by 
Lord  Romilly  (r),  but  his  decision  cannot  be  relied  upon  after 
what  has  been  said  by  the  judges  in  subsequent  cases  (s). 
Nevertheless,  the  books  and  bills  of  costs  of  a  deceased 
solicitor  may  be  admissible  in  evidence  for  reasons  other  than 
the  rule  under  discussion  in  this  chapter,  e.g.,  as  declarations 
against  interest  (^),  or  on  special  grounds  against  particular 
people  (w). 

In  short,  whenever  the  entry  or  declaration  does  not  appear 
to  have  been  in  the  course  of  a  trade  or  professional  duty,  but 
only  a  personal  custom,  not  creating  responsibility  in  the 
declarant,  it  is  inadmissible.  On  this  principle,  the  account 
books  of  deceased  tradesmen,  made  by  themselves,  are  not 
evidence  for  their  executors  to  charge  a  debtor.  So  in  i?.  v. 
Warth  (v),  to  prove  a  settlement  by  hiring  and  service,  the 
following  document,  made,  according  to  personal  custom,  in 

(r)  £awlins  y.  Biehards,  28  Bea.  25. 

870.  (0  Ante,  p.  179. 

(»)  Bright  y.  LegerUm,  2  De  G.,  F.  \u)  Bright  v.  Legerton,  2  De  O.,  F. 

&  J.  617 ;  Hope  v.  Hope,  W.  N.  1893,  &  J.  606. 

21 ;  Ecroyd  v.  Coulthard,  W.  N.  1897,  (v)  4  Q.  B.  133. 

P.  O 
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the  memorandum  book  and  handwriting  of  the  pauperis 
deceased  master,  was  tendered : — 

"  April  4,  1824. — W.  "W.  (the  pauper)  came,  and  to  have 
for  the  half  year  40«. 

"  September  29.— Paid  this  21 

"October  27. — Ditto  came  again;   and  to  have  1«.  per 
week :  to  March  1825,  is  21  weeks  2  days,  11.  Is.  6d. 

"25th.— Paid  this." 

The  court  held  this  evidence  to  have  been  rightly  rejected. 
Lord  Denman  said : — "  In  a  case  of  this  kind  the  entry 
must  be  against  the  interest  of  the  party  who  writes  it,  or 
made  in  the  discharge  of  some  duty  for  which  he  is  respon- 
sible. The  book  here  does  not  show  any  entry  operating 
against  the  interest  of  the  party.  The  memorandum  could 
only  fix  upon  him  a  liability  on  proof  that  the  services 
referred  to  had  been  performed ;  and  whether,  on  dispute,  a 
jury  would  have  found  him  liable  for  the  sum  so  entered,  or 
more  or  less,  we  cannot  say.  Nor  was  this  an  entry  made  in 
the  course  of  duty,  as  in  Doe  v.  Turf  or  d  (w).  The  act  there 
was  performed  by  a  principal  in  the  firm,  and  not  by  a  clerk; 
but  it  was  done  by  a  person  acting  under  the  same  responsi- 
bility." The  other  judges  delivered  similar  judgments.  So 
in  Ireland,  entries  in  registers  kept  in  Eoman  Catholic 
chapels  have  been  held  inadmissible  (x).  An  entry  in  a 
deceased  stockbroker's  day-book  was  held  inadmissible  to 
prove  that  certain  shares  were  purchased  for  the  client,  it  not 
being  the  duty  of  the  rtockbroker,  as  between  himself  and  his 
client,  to  keep  the  book  (y). 

Declarations  in  the  course  of  business  are  inadmissible 
while  the  declarant  is  alive  {z) ;  and  entries  by  a  witness  who 

Up)  3  B.  &  Ad.  898.  (y)  Ifastey  t.  AUen,  13  Ch.  D.  668. 

(x)  Ennit  y.  Carrol,  17  W.  B.  344.  {z)  JHgby  y.  Steadman,  1  Esp.  328. 
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is  alive  are  not  evidence  per  se^  but  may  be  used  by  him  for 
the  purpose  of  refreshing  his  memory  (a). 

In  oonneotion  with  this  subject  it  may  be  observed  that 
Ord.  33,  r.  3,  of  the  E.  8.  C,  1883,  provides  that,  where  an 
aoooimt  is  directed  to  be  taken,  the  court  may  direct  that,  in 
taking  the  account,  the  books  of  account  in  which  the 
accoimts  required  to  be  taken  have  been  kept,  shall  be  taken 
as  prinid  facie  evidence  of  the  truth  of  the  matters  therein 
contained,  with  liberty  to  the  parties  interested  to  take  such 
objections  thereto  as  they  may  be  advised.  This  is  a  similar 
power  to  that  conferred  on  the  Court  of  Chancery  by 
15  &  16  Vict.  c.  86,  s.  54  (b).  The  same  principle  is  adopted 
for  equity  proceedings  in  county  courts  by  rule  4  of  Order  24 
of  the  County  Cqurt  Eules,  1889. 

(a)  It.  Y.  JForthj  4  Q.  B.  139.  in  the  case  of  books  of  aooount  kept 

{b)  The  power  was  exercised  in      by  trustees  to  which  the  beneficiaries 
Banks  y.  Cartwright,  15  W.  B.  417,      had  access. 
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CHAPTER  XV. 

EYIDENCE  OF  STATEMENTS  BT  DECEASED  OB 

ABSENT  WITNESSES. 

On  the  general  principle  by  which  hearsay  or  secondhand 
evidence  is  inadmissible  evidence,  the  statements  of  witnesses 
at  former  trials  are  not  generally  received,  but  there  is  a 
large  exception  to  this  principle,  which  is  contained  in  the 
rule  that — 

In  a  matter  between  the  same  parties,  the  state- 
ments of  a  witness  at  a  former  trial,  or  in  a 
former  suit,  may  be  used  on  a  subsequent  trial, 
if  the  witness  be  dead  ;  or  if  he  be  sought  and 
cannot  be  found  ;  or  if  he  has  been  subpoenaed 
and  has  fallen  ill  on  the  way. 

The  matter  in  issue  must  be  the  same,  and  the  statements 
cannot  be  given  in  evidence  against  any  person  who  was  not 
party  or  privy  to  the  proceedings  (a) ;  the  reason  being  that 
he  had  not  liberty  to  cross-examine  the  witness. 

The  general  rule  was  once  stated  thus  by  Mansfield, 
C.  J. : — "  What  a  witness,  since  dead,  has  sworn  upon  a  trial 
between  the  same  parties  may  be  given  in  evidence,  either 
from  the  judge's  notes,  or  from  notes  that  have  been  taken 
by  any  other  person  who  will  swear  to  their  accuracy ;  or  the 
former  evidence  may  be  proved  by  ouy  person  who  will  swear 
from  his  memory  to  its  having  been  given  "  (6). 

(a)  Lady  Llanover  v.  llomfray,  L.  {b)  Mayor  of  Doncaster  v.  Day^  3 

R.,  19  Ch.  D.  224.  Taunt.  362. 
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The  same  rule  applies  if  a  witness  be  kept  away  by  collu- 
sion, or  other  improper  means.  Thus,  in  an  old  case,  where 
a  witness  was  sworn  in  a  trial  in  the  C.  B.,  and  was  sub- 
poenaed by  the  defendant  to  appear  at  a  subsequent  trial  in 
the  E.  B.,  but  did  not  appear;  persons  were  admitted  to 
prove  what  his  evidence  was  at  the  first  trial,  because  the 
court  conceived  there  was  reason  to  presume  that  he  was  kept 
away  by  the  petitioner  (c).  It  appears,  however,  doubtful 
whether  every  species  of  mere  subsequent  incapacity  will  let 
in  evidence  that  has  been  given  at  a  former  trial  (d). 

If  one  party  gives  evidence  from  a  former  trial  to  show  that 
a  verdict  was  improperly  obtained,  the  other  party  may  rebut 
it  by  proof  of  other  evidence  given  at  the  first  trial,  although 
the  second  trial  is  not  between  the  same  parties  nor  as  to  the 
same  rights  (/).  On  a  new  trial  of  an  issue  out  of  Chancery, 
oral  evidence  of  the  statements  at  a  former  trial  of  a  deceased 
witness  was  received,  although  the  Master  of  the  Bolls  had 
made  an  order  for  reading  the  depositions  in  equity  of  such 
witnesses  as  had  died  since  the  first  trial  (g). 

In  order  to  render  a  deposition  of  a  deceased  or  absent 
witness  admissible,  it  must  appear  that  it  was  taken  on  oath 
in  a  judicial  proceeding  in  some  cause,  and  that  the  party  to 
be  affected  by  it  had  an  opportunity  to  cross-examine  the 
witness  {h).  In  actions  of  ejectment  brought  against  the 
same  person,  and  involving  the  same  title,  the  evidence  of  a 
deceased  witness  in  a  former  action  will  not  be  admitted  in  a 
subsequent  one,  unless  the  plaintiff  in  the  second  action  claims 
through  the  plaintiff  in  the  first  (t).  It  appears  to  be  open  to 
the  parties  to  enter  into  an  agreement  that  the  judge's  or 
shorthand  writer's  notes  at  the  first  trial  shall  be  received  as 
evidence  in  the  second ;  and  after  such  consent  neither  party 

(f)  Morgan  v.  Nieholl,  L.  R.,  2  C.  fg\  ^Wrf  v.  JEarl  of  WineheUea,  3 

P-  117.  C.&P.  387. 

(e)  Green  v.  Gaietciek,  Bull.  N.  P.  xr  n    v     -o        js, 

242   ^  (A)  Per    Hullook,    B.,    Attorney' 

(d)  i.  V.  Sriitcell,  3  T.  R.  707.  ^^^^'^  ^-  -D««'«^,  M'aeland  and 

(/)  DoeY.  Fariinffham,  2  0.  &  P.  440.       Young,  169. 
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can  dispute  its  validity  (j).  The  court  will,  however,  require 
distinct  evidence  of  such  an  agreement  {k). 

Whether  a  judge's  notes  of  what  took  place  at  a  former 
trial  are  evidence  on  a  subsequent  trial  is  a  matter  which 
cannot  be  considered  to  be  settled  in  spite  of  the  dictum 
of  Mansfield,  0.  J.,  in  Mayor  of  Doncaster  v.  Day,  cited 
above.  Strictly  speaking,  this  cannot  be  regarded  as  in- 
cluded in  the  principle  by  which  courts  take  cognizance  of 
the  acts  and  signatures  of  public  officers,  inasmuch  as  judges, 
virtute  officii^  are  not  required  to  take  notes  of  the  cases  before 
them,  but  do  so  merely  for  their  own  personal  convenience 
and  satisf auction ;  yet,  considering  that  their  notes  have  all 
the  authenticity  and  value  of  public  documents,  and  are  now 
the  primary  means  of  proving  in  the  Court  of  Appeal  the 
evidence  given  orally  in  the  court  below  (/),  there  seems  to  be 
no  reason  why,  even  without  the  aid  of  a  statute,  such  notes, 
purporting  to  be  signed  by  the  judge,  should  not  be  received 
as  good  evidence.  Since,  also,  it  appears  to  be  the  better 
established  doctrine  that  the  judge  himself  cannot  be  made  a 
vritness  as  to  what  took  place  at  the  former  trial,  and,  even  if 
this  were  allowed,  his  presence  would  only  serve  the  purpose 
of  authenticating  his  notes,  to  which  he  would  necessarily 
refer,  and  which  he  would  follow  literally,  every  argument  of 
public  policy  seems  to  be  in  favour  of  receiving  such  notes  as 
evidence  per  se, 

A  Judge  as  a  witness.  It  appears  that  a  judge  of  the  High 
Court  cannot  be  called  to  give  evidence  of  the  substance  of  a 
former  trial,  but  that  he  may  be  called  to  prove  anything 
collateral  or  incidental  to  it{m).    But  in  H.   v.   Oazard^ 

m 

Fatteson,  J.,  recommended  the  grand  jury  not  to  examine 
one  of  their  nimiber,  who  had  been  chairman  of  quarter 
sessions  on  the  trial  when  the  prisoner  had  committed  the 

(J)   Wright V.  Taiham,  1  A.  &E.  3.  (l)  See  R.  S.  C.  Ord.  58,  r.  11. 

\k)  Doe  y.  Earl  of  Derby ^  8  A.  &  \m)  J2.  v.  Qazard^  8  G.  &  P.  696  ;  M, 

£.  783.  T.  Earl  of  Thanety27Kow,  St.  Tr.  846. 
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alleged  perjury.  His  Lordship  said  : — "  It  is  a  new  point,  but 
I  should  advise  the  grand  jury  not  to  examine  [the  gentle- 
man] ;  he  is  the  president  of  a  court  of  record,  and  it  would 
be  dangerous  to  allow  such  an  examination,  as  the  judges  of 
England  might  be  called  upon  to  state  what  occurred  before 
them  in  court."  However,  in  a  trial  for  perjury,  under  a 
committal  by  a  county  court  judge,  Byles,  J.,  held  that  the 
judge  ought  to  have  been  called  to  prove  the  perjury  from 
his  notes ;  and  that  the  rule  prohibiting  the  calling  of  judges 
as  witnesses  is  confined  to  judges  of  the  superior  courts.  His 
Lordship  said : — "  If  you  had  called  me,  I  should  not  have 
oome"(w).  In  an  action  on  an  award  under  the  Lands 
Clauses  Consolidation  Act,  the  arbitrator  is  an  admissible 
witness,  to  show  what  matters  were  included  by  him  in 
the  compensation  which  he  has  given,  but  he  must  not 
be  asked  his  reasons  for  awarding  any  particular  item, 
nor  can  he  be  asked  questions  to  explain  or  contrttdict  his 
award  (o). 

Ord.  68,  r.  11  of  the  E.  S.  C,  1883,  provides  that  when 
any  question  of  fact  is  involved  in  an  appeal,  the  evidence 
given  orally  in  the  court  below  shall  be  brought  before  the 
Court  of  Appeal  by  the  production  of  a  copy  of  the  judge's 
notes,  or  such  other  materials  as  the  court  may  deem 
expedient. 

It  is  sufficient  that  evidence  of  what  occurred  at  a  former 
trial,  when  admissible,  should  be  substantially,  without  being 
literally,  correct,  except  where  actual  words  are  the  gist  of  the 
issue.  Thus,  on  an  indictment  for  perjury,  evidence  of  the 
words  spoken,  coupled  with  a  confident  conviction  on  the  pturt 
of  the  witness  that  they  were  all  that  was  material  to  the 
pending  inquiry,  and  that  they  were  not  qualified  by  other 
expressions,  has  been  held  to  be  sufficient  (p). 

(»)  H.  y.  Harvey,  8  Cox,  0.  C.  99.       «<«'»  ^^rd  of  Workt,  L.  R.,  5  E.  & 
(o)  Duke  of  Buceleueh  v.  Metropo-        '  (p)  'jj.  y.  Rowley,  1  Moo.  HI, 
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Practice  of  the  Court  of  Chancery.  By  the  old  practice  of 
the  Court  of  Chancery  the  depositions  of  witnesses  taken  in 
a  former  suit  might,  with  the  other  proceedings,  be  read  at 
the  hearing  of  a  subsequent  cause,  provided  that  the  issue  was 
the  same,  that  the  parties  were  the  same,  or  that  the  parties 
in  the  second  suit  were  privy  to  or  had  a  community  of 
interest  with  the  parties  in  the  first  suit,  and  that  the 
individual  against  whom  the  depositions  were  offered,  or  the 
person  through  whom  he  claimed,  or  with  whom  he  had  a 
community  of  interest,  had  an  opportunity  of  cross-examining 
the  witness  (q).  It  was  held  by  the  House  of  Lords  in  Citt/ 
of  London  V.  Pei^kins  (r)  that  the  depositions  could  be  read 
during  the  lifetime  of  the  witnesses.  Knight  Bruce,  V.-C, 
in  Blagrave  v.  Blagrave  («),  expressed  an  opinion  that  when 
the  point  was  substantially  the  same  it  would  be  necessary  to 
follow  that  case,  but  at  the  same  time  he  refused  to  allow  the 
depositions  of  witnesses  taken  in  a  suit  by  a  tenant  for  life  in 
remainder  under  a  will,  to  be  used  in  a  suit  by  a  tenant  in 
tail  in  remainder  under  the  same  will,  without  proof  of  the 
death  or  inability  to  be  examined  of  such  witnesses,  although 
both  suits  were  instituted  for  the  preservation  of  the  settled 
property.  In  a  suit  by  a  legatee  under  a  will  against  the 
executor,  the  depositions  in  a  previous  suit  against  the  same 
executor  by  another  legatee  have  been  allowed  to  be  read  {t) ; 
the  second  suit  being  in  pan  materia  with  the  first.  It  is 
hardly  necessary  to  observe  that  the  depositions  to  be  admis- 
sible in  the  subsequent  suit  must  have  been  admissible  in  the 
first;  so  that  when  a  bill  was  dismissed  for  irregularity, 
depositions  taken  for  the  purposes  of  that  suit  were  not 
admissible  in  a  subsequent  suit  (t/).  With  regard  to  the  use 
of  affidavits  made  in  a  previous  suit,  the  rule  was  stated  by 

is)  Nevil  V.  Johnson,  2  Vera.  447.  (0  ^o^^  ▼•  fountain,  1  Vera.  413  ; 

(r)  3  Bro.  P.  C,  ed.  Toml.  602.  ^'v^^^*'  \/'^"*''''i^rJf^'  ^Vv>v 

,  '      ^    _,    „  „*    ,^  (tt)  Backhouse  v.  Middleton.  1  Ch. 

(.)  1  De  G.  &  S.  252.  Ca.  173-176. 
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Einderslej,  V.-C,  in  Laurence  v.  Maule  (r)  as  follows : — 
'*  The  general  rule  with  regard  to  the  admission  of  evidence 
is  that  where  an  issue  has  been  raised  between  certain  parties 
and  evidence  has  been  adduced  upon  that  issue  by  one  of 
those  parties  which  could  be  used  b  j  him  as  against  the  other 
party,  and  in  a  subsequent  proceeding  the  same  issue  is 
raised  between  the  same  parties  and  the  witness  who  gave 
evidence  in  the  former  proceeding  has  died,  the  court  will 
admit  the  evidence  given  by  the  deceased  witness  in  the 
former  as  evidence  in  the  subsequent  proceeding ;  but  the 
evidence  is  not  admissible  unless  the  issue  is  the  same  and 
the  parties  are  the  same  in  both  proceedings."  It  was  not  an 
objection  that  the  witness  died  or  became  a  lunatic  before  he 
could  be  cross-examined  (x),  A£Sdavits  made  in  proceedings 
in  a  winding-up  order  have  been  held  admissible  in  another 
suit  between  the  same  parties  (y). 

Where  evidence  was  given  vivd  voce  in  a  former  suit,  if  the 
same  issue  was  raised  between  the  same  parties,  what  the 
witnesses  said  might  be  proved  by  any  one  who  could  swear 
to  the  words,  it  not  being  sufficient  apparently  to  ewear  to 
the  effect  (s).  It  may  be  added  that,  when  two  cases  strongly 
resemble  each  other  in  point  of  fact,  but  the  allegations  of 
fact  are  not  the  same  in  each,  the  record  in  one  cannot  be 
referred  to  for  the  purpose  of  explaining  or  supplying  any- 
thing doubtful  in  the  other  (a). 

The  3rd  Rule  of  Order  37  of  the  E.  S.  C,  1883,  provides, 
that  ^'  an  order  to  read  evidence  taken  in  another  cause  or 
matter  shall  not  be  necessary,  but  such  evidence  may,  saving 
all  just  exceptions,  be  read  on  ex  parte  applications  by  leave  of 
the  court,  or  a  judge,  to  be  obtained  at  the  time  of  making  any 
such  application,  and  in  any  other  case  upon  the  party  desiring 

(v)  4  Drew.  472.  W  ^^nett  v.  Weiu,  1  N.  R.  6. 

/  M>      IT-  ^     1        V   n      wr-/  W  Vide  R,  v.  JoUiffe,  4  T.  R.  290. 

liatM  V.  JFilliatniy  12  W.  R.  663.  &  I   266 
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to  use  Buoh  evidence  giving  two  days'  previous  notice  to  the 
other  parties  of  his  intention  to  read  such  evidence." 

This  rule  is  only  intended  to  dispense  Ynih  the  necessity 
of  obtaining  an  order,  and  does  not  make  evidence  in  another 
cause  admissible  unless  the  issue  be  the  same  and  the  parties 
the  same  as  stated  at  p.  196  (b). 

The  136th  section  of  the  Bankruptcy  Act,  1883  (c),  pro- 
vides that  "  In  case  of  the  death  of  the  debtor  or  his  wife,  or 
of  a  witness  whose  evidence  has  been  received  by  any  court 
in  any  proceeding  under  this  Act,  the  deposition  of  the  person 
so  deceased  purporting  to  be  sealed  with  the  seal  of  the  court, 
or  a  copy  thereof  purporting  to  be  so  sealed,  shall  be  admitted 
as  evidence  of  the  matters  therein  deposed  to."  But  the 
answers  of  a  bankrupt  on  his  public  examination  are  not 
evidence  against  persons  other  than  himself  {d). 

(b)  I*Hntinff  Telegraphy  ^e.,  Co,  v.  {d)  In  re  Brunner,   Ex  parte  the 

LrucJ^er,  (1894)  2  Q.  B.  801.  Board  of  Trade,  19  Q.  B.  D.  672. 

(<?)  46  &  47  Vict,  o,  62. 
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ADMISSIOirS. 


When  a  paxty  to  an  action  or  suit  has,  either  ex- 
pressly, or  by  necessary  implication,  admitted 
the  case,  or  part  of  the  case,  of  an  opposite 
party,  the  latter  is  not  required  to  prove  it. 

Admissions,  properly  so  called,  can  be  made  only  in  oivil,  and 
are  not  allowed  in  oriminal,  proceedings.  They  are  regarded 
as  being  a  waiver  of  proof  on  the  part  of  their  makers,  rather 
than  as  evidence  against  them.  They  are  potius  ab  onere 
probanda  relevatio^  qtuim  proprie  probatio.  They  are  not  con- 
clusive unless  they  assume  the  form  of  estoppels.  Admissions 
need  not  be  pleaded  as  such  (a). 

In  Heane  v.  Rogers  (ft),  Bayley,  J.,  said : — "  There  is  no 
doubt  but  that  the  express  admissions  of  a  party  to  the  suit, 
or  admissions  implied  from  his  conduct,  are  evidence — and 
strong  evidence — against  him ;  but  we  think  that  he  is  at 
liberty  to  prove  that  such  admissions  were  mistaken  or  were 
untrue,  and  that  he  is  not  estopped  or  concluded  by  them, 
unless  another  person  has  been  induced  by  them  to  alter  his 
condition :  in  such  a  case  the  party  is  estopped  from  disputing 
their  truth  with  respect  to  that  person  (and  those  claiming 
under  him)  and  that  transaction ;  but  as  to  third  persons  he 
is  not  bound." 

Estoppels  bind  parties  and  privies,  not  strangers.  This 
rule,  it  may  be  observed,  applies  to  all  admissions,  and  not  to 

(a)  Stettart  y.  Qladttme^  10  Ch.  D.  644.  {h)  9  B.  &  C.  686. 
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estoppels  only.  There  are  three  classes  of  privies,  viz.,  privies 
in  blood  {c)  {e.g.^  heir  to  ancestor),  privies  by  law  (executor 
to  testator,  husband  to  wife),  and  privies  by  estate  or  interest 
(purchaser  to  vendor,  donee  to  donor)  {d).  The  estate  or 
interest  in  the  last  case  may  be  either  legal  or  equitable ;  and 
therefore  the  admissions  of  a  party  to  the  record  are  receivable 
to  defeat  the  interest  of  a  third  person,  although  the  person 
is  only  a  nominal  party  and  trustee  for  the  latter,  for  the 
court  wiU  not  look  on  any  party  to  the  record  as  a  cipher  (e). 
It  is  doubtful,  however,  how  far  the  admission  of  a  cestui  que 
trust  can  be  received  to  defeat  the  claim  of  the  trustee  on  the 
record  (/).  There  is  no  privity  between  a  landlord  and  his 
tenant,  and,  as  the  tenant  cannot  derogate  from  his  land- 
lord's title,  the  admission  of  a  tenant  is  no  evidence  against 
his  landlord.  Hence,  a  declaration  by  a  tenant  that  he  was 
not  entitled  to  a  right  of  common  in  respect  of  his  farm,  has 
been  held  to  be  no  evidence  that  such  right  did  not  belong 
to  the  reversioner  (g), 

'^An  estoppel,"  it  has  been  said,  '^is  an  admission,  or 
something  which  the  law  treats  as  equivalent  to  an  admission, 
of  an  extremely  high  and  conclusive  nature, — so  high  and  so 
conclusive,  that  the  party  whom  it  affects  is  not  permitted  to 
aver  against  it  or  ofEer  evidence  to  controvert  it,  though  he 
may  show  that  the  person  relying  on  it  is  estopped  from 
setting  it  up,  since  that  is  not  to  deny  its  conclusive  effect  as 
to  himself,  but  to  incapacitate  the  other  from  taking  advan- 
tage of  it.  Such  being  the  general  nature  of  an  estoppel, 
it  matters  not  what  is  the  fact  thereby  admitted,  nor  what 
would  be  the  ordinary  and  primary  evidence  of  that  fact, 
whether  matter  of  record,  or  specialty,  or  writing  unsealed, 
or  mere  parol ;  *  *  and  this  is  no  infringement  on  the  rule 

(c)  3  &  4  WiU.  rV.  0.  106,  does  663. 

not  affect  tracing  a  privy  in  blood  (/)  Doe  v.  Wainwright^  8  A.  &  E. 

( Weeks  v.  B%rch,  69  L.  T.  759).  691. 

{d)  2  Sm.  L.  G.  706.  ig)  Papendick  y.  Bridgwatir,  5  E. 

(e)  Bauerman  y.  Radeniue,  1  T.  B.  &  fi.  166. 
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of  law  requiring  the  best  eyidenoe,  and  forbidding  seoondaiy 
evidenoe  to  be  produced  till  the  sources  of  primary  evidence 
have  been  exhausted ;  for  the  estoppel  professes  not  to  supply 
the  absence  of  the  ordinary  instruments  of  evidence,  but  to 
supersede  the  necessity  of  any  evidence  by  showing  that  the 
fact  is  already  admitted ;  and  so,  too,  has  it  been  held,  that 
an  admission  which  is  of  the  same  nature  as  an  estoppel, 
though  not  so  high  in  degree,  may  be  allowed  to  establish 
facts,  which,  were  it  not  for  the  admission,  must  have 
been  proved  by  certain  steps  appropriated  by  law  to  that 
purpose'*  (A). 

An  estoppel  is  only  a  rule  of  evidence,  and  an  action 
cannot  be  founded  on  estoppel  (t). 

Estoppels  axe  of  three  kinds : 

I.  By  matter  of  record ; 
II.  By  deed  (p.  217} ; 
III.  By  matter  in  pais  (p.  219). 

N.B.  The  first  two  are  reciprocal,  the  last  is  not  neces- 
sarily so. 

I.  Estoppel  by  matter  of  record.  This  is  the  highest  species 
of  estoppel,  and  is  based  on  the  principles  "  interest  reipublicce 
ut  sit  finis  litium  "  and  "  res  judicata  pro  veritate  accipiturJ^ 
The  doctrine  of  res  judicata  does  not  apply  only  where  there 
is  a  record,  but  applies  to  judgments  in  all  kinds  of  litigious 
proceedings  whether  there  be  a  record  or  not  {k).  Judgments 
are  of  two  kinds,  viz.,  judgments  in  reniy  and  judgments  in 
personam^  the  respective  eflPects  of  which  by  way  of  estoppel 
are  very  different. 

A  judgment  in  rem  is,  according  to  Lord  Coke,  one  which 
is  pronounced  by  a  competent  tribunal  upon  the  status  of 
some  particular  subject-matter,  either  a  thing  or  a  person. 


! 


JpJ°bJ'.;2,'l;  j.,  z».  ,.   .(»)»«&  "if«.i-B-,«  c.d. 


Bouverie,  (1891)  3  Ch.  at  p.  105.  ^^^* 
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No  perfectly  satisfactory  definition  of  a  judgment  in  rem  has, 
however,  yet  been  given  (/).  The  chief  instances  in  modem 
times  are  to  be  found  in  the  Ecclesiastical,  Admiralty,  Pro- 
bate, and  Prize  Courts  (m),  and  upon  questions  of  legitimacy, 
marriage,  and  the  like.  A  certificate  of  a  judge  under  the 
Parliamentary  Elections  Act,  1868  (w),  finding  that  a  person 
claiming  a  seat  has  been  duly  elected  is  a  judgment  in 
rem  (o).  A  judgment  in  bankruptcy  proceedings  has  the 
efiPect  of  a  judgment  in  rem,  but  this  effect  it  owes  to  the 
Bankruptcy  Act.  Judgments  in  rem  are  binding  not  only 
on  the  parties  to  the  proceedings  but  upon  all  the  world,  and 
not  only  on  the  tribunals  of  the  country  where  pronounced, 
but  on  the  tribunals  of  other  countries ;  but  this  doctrine  is 
subject  to  the  qualification,  that  such  a  judgment  to  operate 
by  way  of  estoppel  must  not  have  been  obtained  by  fraud, 
must  not  carry  a  manifest  error  on  its  face,  and  must  not  be 
contrary  to  natural  justice. 

A  judgment  in  personam,  or  more  correctly  inter  partes,  also 
operates  as  an  estoppel  if  not  open  to  impeachment  on  the 
ground  of  fraud,  but  such  a  judgment  is  conclusive  only 
between  the  parties  to  the  record  and  their  privies,  upon  the 
maxim  ^^  Res  inter  alios  acta  alien  nocere  non  debet J^  The 
rule,  therefore,  is  this,  that,  as  between  the  parties  to  the 
record  and  their  privies,  the  facts  actually  decided  by  a  court 
of  competent  jurisdiction  cannot  be  litigated  again,  and  are 
conclusive  evidence  of  the  state  of  the  issue  between  them  {p). 
The  Court  of  Common  Pleas  has  applied  this  principle  to  the 
judgment  of  a  county  court  (q).  The  judgment  relied  on  for 
the  estoppel  must  have  been  pronounced  by  a  court  having 
concurrent  or  exclusive  jurisdiction  directly  on  the  point  (r). 

(/)  Institutes  of  Justinian  by  San-  G.  P.  361. 
dars,  L.  iv.  tit.  yi.  s.  1.    Ditto  by  (p)  Boileau\.ItutUn,  2Exch.66d. 

Ortolan,  8.  1964.  (jj  Flittei's  v.  Alfretj,  L.  R.,   10 

(m)  Hughes  y.  Cornelius,  2  Shower,  G.  r.  29. 
232.  (r)  Per  Lord  Hobbouse  in  Att.^ 

(n)  31  &  32  Vict.  o.  122.  Gen.  of   Trinidad  v.  £riche,  (1893) 

lo)   Waygood  v.   James,   L.  R.,  4  A.  G.  623, 
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In  bankruptcy  the  consideration  for  a  judgment  debt  can 
always  be  inquired  into  (s),  and  at  the  instance  of  the  judg- 
ment debtor,  as  well  as  at  that  of  the  trustee  {t).  This  enables 
the  Begistrar  to  decide  to  refuse  to  make  a  receiving  order 
on  a  judgment  debt.  But  such  a  decision  of  the  Eegistrar 
does  not  operate  to  set  aside  the  judgment  or  as  an  estoppel 
to  prevent  on  a  subsequent  petition  a  receiving  order  being 
made  based  on  the  same  judgment  {u).  The  file  of  pro- 
ceedings in  a  bankruptcy  does  not  create  an  estoppel  (^). 
The  rule  formerly  was  that  a  judgment  to  operate  as  res 
judicata  must  have  been  pronounced  before  the  commence- 
ment of  the  action  in  which  it  is  pleaded  (y) ;  but  a  doubt 
has  been  expressed  whether  this  is  so  under  the  present  prac- 
tice (2).  A  judgment  by  consent  has  the  same  effect  by  way 
of  estoppel  as  any  other  judgment  (a).  A  verdict  and  judg- 
ment in  a  former  divorce  suit  brought  by  a  husband  against 
his  wife  of  his  having  committed  adultery,  is  conclusive  evi- 
dence thereof  in  a  subsequent  suit  by  him  against  his  wife 
for  the  same  purpose  but  with  a  different  co-respondent  (b). 
This  is  so  even  if  the  decree  be  set  aside  on  the  intervention 
of  the  Queen's  Proctor  on  groimds  not  affecting  the  propriety 
of  the  verdict  (c). 

It  may  be  here  noticed  that  as  a  general  rule  a  ver- 
dict without  a  judgment  is  no  evidence  at  Q31{d),  and  in 
ordinary  cases  if  a  verdict  be  followed  by  a  judgment,  and 
this  judgment  is  afterwards  set  aside,  the  verdict  falls  with 
the  judgment,  and  neither  party  can  give  such  verdict  in 
evidence  at  a  second  trial  (e). 

(»)  Ex  parte  Kibble,  L.  B.,  10  Ch.  Sliffo,  29  Ch.  D.  464. 
373.  (a)  Jte  S.   American  and  Mexican 

it)  Ex  parte  Lennox,  16  Q.  B.  D.  Co.,  (1896)  1  Ch.  37. 
316.  (A)  Conradi  v.   Conradi,  L.   R.,  9 

(w)  In  re  Vitoria,   (1894)   1  Q.  B.  P.  &  D.  614. 
387.  {c)  Butler  v.  Butler,  (1894)  P.  26. 

(z)  Ex  parte  Bacon,  17  Ch.  D.  447.  (rf)  See  judgment  of  Smith,  L.  J., 

(y)  The  Delta,  1  Prob.  T>.  393.  in  Butler  v.  Butler. 

(z)  Per  Pearson,  J.,    Soueton  v.  {e)  Ibid. 
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The  tests  whether  this  rule,  which  is  founded  on  the  maxim 
"  Res  judicata  pro  veritate  accipitury^  applies  are — 1st,  that 
the  thing  must  be  the  same ;  and  one  of  the  criteria  of  the 
identity  of  two  suits  in  oonsidering  a  plea  of  res  judicata 
is  the  question  whether  the  same  eyidenoe  would  support 
both  (/) ;  2nd,  that  the  person  to  be  affected  by  the  judgment 
must  be  party  or  privy  to  the  proceedings  in  which  it  was 
given.  It  should  be  observed  that  it  has  been  held  that 
where  a  person  who  is  not  a  party  to  the  proceedings  but  is 
cognizant  of  them  stands  by  and  takes  the  benefit  of  the 
judgment,  he  is  estopped  by  his  conduct  from  reopening  the 
questions  covered  by  the  judgment  {g).  But  where  an  action 
was  brought  by  A.  ageunst  B.  to  enforce  certain  debentures, 
and  0.  who  had  covenanted  to  indemnify  B,  assisted  B.  in 
his  defence,  and  paid  his  costs  when  he  failed,  in  an  action  to 
enforce  the  debentures  subsequently  brought  by  A.  against 
C,  the  latter  was  held  not  estopped  by  the  judgment  in  the 
former  action  (A).  Had  B.  sued  C.  on  the  contract  of  in- 
demnity 0.  would  have  been  estopped  by  the  judgment  in 
the  former  action  («). 

Applying  the  before  stated  tests  we  find  that  the  judgment 
against  a  man  in  a  civil  suit  is  not  evidence  against  him  on 
a  criminal  trial,  and  vice  versd.  Where  by  an  act  injury  is 
done  to  a  man's  property  and  also  injury  to  his  person,  his 
recovering  damages  in  an  action  for  the  former  injury  will 
not  be  a  bar  to  an  action  by  him  to  recover  damages  for  the 
latter  injury  (k).  This  is  because  they  are  separate  rights 
giving  rise  to  distinct  causes  of  action,  but  where  two  injuries 
of  the  same  character  occur  to  a  person  from  the  same  act 
and  on  the  same  right  the  judgment  in  an  action  brought 

(/)  See  Lord  Westbury's  judg-  W  Mercantile  Investment,  ^.,  Co, 

ment  in  Hunter  v.  Steicart,  4  De  G.,       ▼•  -R»p«"  ^^^y  #<?i  Ci>.,  (1894)  1  Ch. 
F.  &  J.  168.  678.   ^^^^ 

J^Lr*^'***^^  ^'  ^^"^^  ^^^^^^  ^  W  Sri^neden  v.  Humphrey,  14  Q. 

Cii'oS.  B.  D.  141. 
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upon  one  bars  the  right  to  bring  an  action  upon  the  other  (/). 
A  judgment  against  a  man  in  his  individual  eharaoter  is 
not  evidence  against  him  when  suing  in  a  representative 
character,  and  vice  versa.  In  an  action  for  infringement  of  a 
patent,  it  was  declared  invalid :  the  defendant  then  pre- 
sented a  petition  for  revocation  of  the  patent,  and  it  was  held 
that  the  patentee  was  not  estopped  from  setting  up  the 
validity  of  the  patent  on  this  petition,  as  the  petition  was 
really  presented  on  behalf  of  the  public,  and  was  not  personal 
to  the  petitioner  (m).  In  an  administration  suit,  a  judgment 
recovered  against  executors,  who  were  also  trustees  of  the  real 
estate,  hcus  been  held  to  be  ovly  primd  facie  evidence  of  a  debt 
against  the  persons  interested  in  the  real  estate  (n).  An 
administratrix  who  brought  an  action,  under  9  &  10  Vict. 
0.  83,  to  recover  compensation  for  the  family  of  an  intestate 
for  causing  his  death,  was  held  not  estopped  by  the  judgment 
thereon  in  a  subsequent  action  brought  by  her  as  administra- 
trix against  the  same  defendants  for  injury  to  his  personal 
estate  from  the  same  cause  (o).  Where  a  man  was  improperly 
made  a  party  to  a  suit,  but  did  not  object  to  his  having  been 
joined,  he  has  been  held  to  be  estopped  by  the  decree  in  that 
Buit{p),  A  judgment  against  the  principal  debtor  is  not 
binding  on  a  surety  unless  he  is  a  party  to  the  action  {q). 

Extent  of  estoppel.  It  was  laid  down  by  De  Gh:ey,  C.  J., 
in  the  Duchess  of  Kingston's  case  (r)  that  a  judgment  only 
operates  by  way  of  estoppel  upon  the  point  actually  decided, 
and  is  not  even  evidence  of  any  matter  which  came  collaterally 
in  question,  although  within  the  jurisdiction  of  the  court,  or 
of  any  matter  to  be  inferred  by  argument  from  the  judgment. 
Thus,  a  judgment  of  conviction  on  an  indictment  for  forging 

(I)  MacDottgaU  v.  Knight,  26  Q.  (o)  Leggott  v.  Q.  N.  E,  Co.,  1  Q. 

B.  D.  1.  B.  D.  599. 

(m)  Re  BeeUy's  Patents,  12  R.  P.  {p)  Collier  v.  WalUrs,  L.  R.,   17 

C;  199.  Eq.  252. 

(»)  Harvey  y.   Wilde,  L.   R.,    H  (q)  Ex  parU  Young,  17Ch.D.608. 

Eq.  438.  (r)  2  Smith's  L.  C.  680. 

P.  P 
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a  bill  of  exchange,  though  conclusive  as  to  the  prisoner  being 
a  conyicted  felon,  is  not  only  not  conclusive,  but  is  not  even 
admissible  evidence  of  the  forging  in  an  action  on  the  bill  (s) ; 
but  when  a  question  is  necessarily  decided  in  effect,  though 
not  in  express  terms,  between  the  parties  to  an  action,  they 
cannot  raise  the  same  question  as  between  themselves  in  any 
other  action  in  any  other  form(^).  Here  may  be  appro- 
priately cited  the  language  of  Wigram,  V.-C,  in  Henderson 
v.  Henderson  (w),  "  where  a  given  matter  becomes  the  subject 
of  litigation  in  and  of  adjudication  by  a  court  of  competent 
jurisdiction,  the  court  requires  the  parties  to  that  litigation  to 
bring  forward  their  whole  case,  and  will  not  (except  under 
special  circumstances)  permit  the  same  parties  to  open  the 
same  subject  of  litigation  in  respect  of  matter  which  might 
have  been  brought  forward  as  part  of  the  subject  in  contest, 
but  which  was  not  brought  forward  only  because  they  have 
from  negligence,  inadvertence,  or  even  accident,  omitted  part 
of  their  case.  The  plea  of  res  judicata  applies,  except  in 
special  cases,  not  only  to  points  upon  which  the  court  was 
actually  required  by  the  parties  to  form  an  opinion  and  pro- 
nounce a  judgment,  but  to  every  point  which  properly 
belonged  to  the  subject  of  litigation,  and  which  the  parties 
exercising  reasonable  diligence  might  have  brought  forward 
at  the  time."  Where  the  basis  of  the  decision  in  an  action 
in  the  Chancery  Division  of  the  High  Court  that  a  com- 
promise was  invalid,  was  that  a  will  which  had  been  admitted 
to  probate  was  a  forgery,  it  was  held  that  the  persons  to 
whom  probate  was  granted  were  estopped  from  denying  the 
will  to  be  a  forgery  in  a  suit  in  the  Probate  Division  to 

revoke  the  probate  {x).    In  this  case  Cotton,  L.  J.,  said: 

"  Although  the  object  of  the  present  action  is  different  from 
that  of  the  Chancery  action,  and  although  that  object  is 

A'S  VTi  i.'^V!'^  "    M « ^.  «*  p-  "«• 

(t)  Gregory  Y.Molesworth,ZAiikyjiBf  (x)  Friettman  y.  Thomas.  9  P.  D. 

626.  210. 
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not  within  the  junsdiotion  of  the  Chancery  Division,  yet, 
inasmuch  as  the  point  for  decision  here  is  the  same  and  the 
parties  are  the  same  as  in  the  former  action,  I  do  not  think 
we  ought  to  allow  the  question  to  be  Utigated  again.  The 
former  action  decided  the  question  on  which  the  decision  in 
the  present  action  must  turn." 

In  an  action  for  infringement  of  a  patent,  when  the  validity 
of  the  patent  had  been  upheld  in  a  previous  action  between 
the  same  parties,  the  defendants  were  not  allowed  to  question 
the  validity  of  the  patent  on  fresh  materials  for  impeaching 
it,  which  they  alleged  they  had  discovered  since  the  previous 
action.  Bomer,  J.,  in  the  course  of  his  judgment,  said : — 
"  But  a  further  point  is  now  taken  on  behalf  of  the  de- 
fendants. It  is  said  that  they  are  entitled  in  this  action  to 
re-try  the  question  of  the  validity  of  the  patent,  because  they 
have  discovered  fresh  materials  for  impeaching  it,  fresh 
alleged  anticipations,  and  are  entitled  to  have  the  issue  of 
validity  re-tried  on  the  footing  of  these  further  materials. 
In  my  opinion  they  are  not  so  entitled.  If  they  were  held  to 
be  so  entitled  I  do  not  see  how  there  could  be  any  finality  of 
the  questions  in  an  action  as  between  parties  such  as  these. 
According  to  this  contention,  a  defendant  might  try  his 
case  piecemeal.  He  might  raise  such  objections  as  he  thought 
convenient,  and  when  he  was  defeated  he  might  then  raise 
other  points  at  his  leisure,  and  might  in  that  way  try  the 
case  piecemeal,  and,  so  far  as  I  can  see,  extend  it  over  as  long 
a  period  as  he  pleased.  In  my  opinion,  the  defendants  are 
not  entitled  to  do  that.  When  the  question  of  the  validity 
of  a  patent  is  brought  for  trial  by  reason  of  the  defendant's 
contesting  the  question,  he  is  bound  to  put  his  whole  case 
before  the  court ;  and  if  he  does  not  do  so  then,  it  is  his  own 
fault  or  his  misfortune.  He  cannot  be  allowed  to  put  part  of 
his  case,  or  to  put  his  case  in  an  incomplete  manner.  He  is 
bound  when  the  question  is  raised  to  search  and  find  out  all 
that  he  intends  to  rely  upon  in  support  of  his  contention  that 

p2 
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the  patent  is  invalid.  For  these  reasons  it  appears  to  me 
thort  the  defendants  are  not  entitled  to  have  this  question  of 
validity  retried,  beoanse,  as  they  say,  they  have  found  further 
materials  whioh  would  have  assisted  them  if  they  had  known 
of  them  at  the  first  trial "  (.y). 

But,  as  was  said  by  Knight  Bruoe,  V.-C,  in  Barrs  v. 
Jackson  (s),  ^'  the  rule  against  re-agitating  matters  adjudicated 
is  subject  to  this  restriction — that  however  essential  the  estab- 
lishment of  particular  facts  may  be  to  the  soundness  of  judicial 
decisions,  however  it  may  proceed  on  them  as  established,  and 
however  binding  and  conclusive  the  decision  may  be  as  to  its 
immediate  and  direct  object,  those  facts  are  not  all  necessarily 
established  conclusively  between  the  parties,  and  that  either 
may  again  litigate  them  for  any  other  purpose  as  to  which 
they  may  come  in  question,  provided  the  immediate  subject  of 
the  decision  be  not  attempted  to  be  withdrawn  from  its  opera- 
tion so  as  to  defeat  its  direct  object.'^ 

XTnessential  matter  of  fact.  It  may  here  be  observed  that 
where  a  judge  expresses  his  opinion  or  gives  a  finding  upon  a 
matter  of  fact,  when  that  matter  of  fact  is  not  essential  to  his 
decision,  such  matter  of  fact  does  not  thereby  become  res 
judicata,  and  such  opinion  or  finding  does  not  operate  as  an 
estoppel,  whether  treated  as  a  judgment  in  rem  or  as  a  judg- 
ment inter  partes  (a). 

Where  the  decree  of  a  court  is  capable  of  more  than  one 
construction,  it  is  necessary  to  look  at  the  pleadings  to 
ascertain  what  was  the  issue  which  the  court  intended  to 
decide  (6).  It  is  also  important  to  bear  in  mind  that  the 
validity  of  a  judgment  of  a  court  of  competent  jurisdiction 
upon  parties  legally  before  it  may  be  questioned  on  the 

(yj  me  Machinery  Co.  t.  Outlan,  (a)  Q^i^a  v.  Ocmeha,  11  App.  Gas. 

13  Sp.  p.  C.  141.  ^^1 

(s)  1  Y.  &  0.,  Ch.  686 ;  approyed 

by  Lord  Selbome  in  M.  v.  Hutehinas,  ^  (*)  ^obiiuon  T.  Dhuleep  Sing,  1 1 

6Q.  B.D.  304.  Ch.D.  798. 
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ground  that  it  was  pronounced  through  fraud,  oonniyanoe  or 
covin  of  any  description,  or  not  in  a  real  suit,  or  though  in 
a  real  and  substantial  suit,  yet  betweeb  parties  who  were 
really  not  in  contest  with  each  other  (c).  It  may  here  be 
observed,  that  the  judgment  against  one  of  two  co-contractors 
is  a  bar  to  a  subsequent  action  against  the  other,  and  if  the 
defendant  in  the  first  action  consents  to  the  judgment  in 
such  action  being  set  aside,  it  still  is  a  bar  to  the  subsequent 
action  {d).  Where  a  judgment  roll  was  erroneously  made 
up  by  the  plaintifp,  and  did  not  represent  accurately  that 
which  the  jury  had  really  found  at  the  trial,  the  court,  in  a 
subsequent  action  between  the  same  parties,  would  not  treat 
the  judgment  roll  as  establishing  an  estoppel  (e). 

AdmlBsions  in  pleadings.  It  is  unnecessary  to  give  evidence 
of  facts  which  are  admitted  in  pleading ;  nor  can  evidence  be 
received  to  dispute  such  admissions.  The  13th  Bule  of 
Ord.  19  of  the  E.  S.  C,  1883,  provides,  that  "  every  allega- 
tion of  fact  in  any  pleading,  not  being  a  petition  or  summons, 
if  not  denied  specifically  or  by  necessary  implication,  or  stated 
to  be  not  admitted  in  the  pleading  of  the  opposite  party,  shaU 
be  taken  to  be  admitted,  except  as  against  an  infant,  lunatic, 
or  person  of  imsound  mind  not  so  found  by  inquisition ; " 
and  by  the  19th  S>ule  of  the  same  Order,  the  denial  must  not 
be  evasive,  but  the  point  of  substance  must  be  answered.  By 
the  20th  Eule,  the  bare  denial  of  a  contract  is  only  a  denial 
of  the  making  of  the  contract  in  fact,  and  not  of  its  legality 
or  sufficiency  in  law,  whether  with  reference  to  the  Statute  of 
Frauds  or  otherwise.  A  statement  by  a  plaintiff  or  defendant 
that  "  he  believes,"  or  "  has  been  informed  and  believes," 
that  a  fact  is  true,  is  an  admission;  but  if  he  states 
that  he  ''has  been  informed,"  without  any  statement  as 
to   his    belief,  there    is   no    admission  (/).      It  has  been 

fe)  Earl  of  Bandon  v.  Beeher,  2  C.  (,)   jTant  v.  Mots,  70  L.  T.  178. 

(d)  Hammond  v.  Schojteld,   L.  R.  (/)  DanieU's  CJiaDoery  Ptactioe, 

1  Q.  B.  663.  6^  ed.  Tol.  1.  p.  57o. 
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held  that  admissions  of  a  fact  on  the  record  amount  only 
to  a  waiver  of  proof  of  that  fact ;  and  that  if  the  adverse 
party  seeks  to  have  any  inference  drawn  from  the  fact  so 
admitted,  he  must  prove  it  like  any  other  fact  {g). . 

An  order  of  a  court  of  summary  jurisdiction  cannot  operate 
as  an  estoppel — (1)  as  to  any  matter  as  to  which  that  court 
had  no  authority  to  adjudicate,  directly  and  immediately, 
between  the  parties ;  nor  (2)  as  to  any  matter  incidentally 
coming  in  question  843  to  which  a  finding,  if  held  to  be  con- 
clusive between  the  parties,  would  operate  in  prejudice  of  the 
rights  of  others  not  parties  to  the  proceedings ;  nor  (3)  as  to 
any  incidental  matter  not  otherwise  determined  than  as 
having  been  the  particular  ground  on  which  the  court  dis- 
missed a  charge  or  complaint  (A). 

Previous  proceedings  of  a  criminal  or  penal  nature  in  a  court 
of  competent  jurisdiction  operate  as  an  estoppel  in  favour  of 
the  accused,  and  therefore  when  a  person  has  been  once  con- 
victed for,  or  acquitted  of,  an  offence  by  a  court  of  competent 
jurisdiction,  the  conviction  or  acquittal  is  a  bar  to  aU  further 
criminal  proceedings  for  the  same  offence,  for  as  has  been 
stated,  "  a  man  should  not  twice  be  put  in  jeopardy  for  the 
same  offence  "  (t) . 

On  this  general  principle,  a  verdict  and  conviction  for  non- 
repair of  a  highway  estops  the  convicted  party  or  parish  from 
disputing  subsequently  their  liability  to  repair  the  high- 
way {k) ;  but  a  conviction  for  obstructing  a  highway  does  not 
estop  the  convicted  person  from  maintaining  trespass  against 
the  prosecutor  in  respect  of  the  same  highway ;  for  the  pro- 
ceedings are  not  between  the  same  parties  in  respect  of  the 
same  right  (/). 

It  was  held  that  the  dismissal  of  a  bastcurdy  summons  on 

{^)  Edmunds  v.  Qti^es  2yL  &  W.  (i)  jj.  y.  j^rewry,  18  L.  J.,  M.  0. 

642 ;  CI.  Broun  v.  NewaU,  2  M.  &  C.       igQ 

(A)  Per    Lord    Selborne,    B.    v.  W  R.y.  Haughton.l-E.,  kB.b^il. 

Hutehinga,  6  Q.  B.  D.  304.  (0  ^^^^^  ▼•  NutiaU,  11  Ex.  569. 
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the  merits,  under  7  &  8  Vict.  c.  101,  s.  2,  was  no  bax  to  a 
subsequent  summons  under  the  same  statute  (m).  This  was 
so  held  because  there  was  no  appeal  from  such  dismissal. 
Lush,  J.,  in  the  case  under  notice,  doubted  the  soundness  of 
the  decision,  and  it  is  submitted  rightly.  There  is  no  appeal 
from  an  order  of  the  House  of  Lords,  and  yet  such  order 
operates  as  an  estoppel.  The  principles  of  the  case  under 
notice  would  apply  equally  to  the  dismissal  of  a  summons 
under  the  Bastardy  Act,  1872  (36  &  36  Vict.  c.  65).      • 

Foreign  judgments.  Not  only  are  the  majority  of  foreign 
judgments  in  rem^  but  all  foreign  judgments  in  personam  are, 
if  pronounced  by  a  competent  court,  for  the  purposes  of 
estoppel,  on  a  footing  analogous  to  home  judgments  (72),  pro- 
vided they  are  final  and  unalterable  by  the  court  pronouncing 
them  (0),  and  it  makes  no  difference  that  a  man  has  appeared 
in  a  foreign  court  only  under  the  duress  of  wishing  to  protect 
his  property  {p).  It  is  an  important  and  interesting  question 
how  far  a  foreign  judgment  is  liable  to  examination  in  a 
home  tribunal.  It  was  finally  decided  by  the  House  of  Lords 
in  Cmtrique  v.  Imrie  (^),  and  the  Judicial  Committee  of  the 
Privy  Council  in  Messina  v.  Petrococchino  (r),  that  the  home 
tribunal  cannot  act  as  a  court  of  appeal  from  the  foreign 
tribunal,  t.e.,  a  foreign  judgment  cannot  be  impeached  as 
being  erroneous  on  the  merits,  or  founded  on  a  mistake  either 
of  fact  or  law.  Even  where  the  law  applied  is  English  law, 
and  a  mistake  of  English  law  is  apparent  on  its  face,  the 
judgment  of  the  foreign  court  is  still  binding  («).  There  still 
remains  the  question — ^supposing  the  foreign  court  to  have 
wilfully  refused  to  apply  English  law,  when  by  the  comity 

(f«)  JJ.  V.  Qaunty  L.  R.,  2  Q.  B.  (p)  Voinett  v.  BarrHi^  66  L.  J., 

466.  Q.  B.  39. 

(«)  Luehesa  of  Kingttmi'a  ease,   2  z^)  l.  R.,  4  E.  &  I.  416. 

Smith's    L.    C.    679  ;    Riccardo    v.  /^\  t    t>     a-o  n   ^Kt\ 

Oareias,  12  C.  &  F.  368.  ^"^^  ^'  ^*  *  ^'  ^'  ^^"*     ,    ^ 

lo)  Nouvum  V.  Freeman,  16  App.  ^  (')  See  Godard  T.  Grajf,  L.  E.,  6 

Cai.l.  Q.  B.  139. 
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of  nations  it  is  appKcable,  is  its  judgment  then  impeachable 
in  an  English  court?  Lord  Hatherley  was  evidently  of 
opinion  that  it  is  {t),  and  this  opinion  is  probably  correct.  A 
foreign  judgment  obtained  by  the  fraud  of  a  party  cannot  be 
enforced  by  law  in  England,  even  though  the  foreign  court 
may  have  decided  that  no  fraud  was  perpetrated  (w),  and  a 
foreign  judgment  can  be  impeached  on  the  ground  of  fraud, 
even  where  to  establish'  the  fraud  it  is  necessary  to  go  into 
the  merits  of  the  case  (x). 

Where  a  settlement  was  made  in  England  on  a  marriage 
between  a  Turk  domiciled  in  England  and  an  EDglish  lady, 
the  former  promising  to  reside  always  in  England,  Hall,  V.-C, 
held  that  a  Turkish  court  could  not,  by  a  decree  of  divorce 
pronounced  without  notice  to  the  wife  or  other  persons 
interested  under  the  settlement,  make  void  the  settlement  (y). 
An  English  composition  deed  made  before  a  colonial  judg- 
ment is  no  defence  to  an  action  on  such  judgment  in  an 
English  court,  the  deed  not  having  been-  pleaded  in  the 
colonial  action  (z). 

As  previously  stated,  for  a  foreign  judgment  to  operate  by 
estoppel  it  must  have  been  pronoimced  by  a  competent  court. 
An  English  court,  in  deciding  on  the  competence  of  a  foreign 
court,  tries  that  question  by  its  own  maxims  (a)  ;  and  one  of 
the  maxims  of  English  courts  is  that  the  courts  of  a  foreign 
state  have  authority  to  decide  all  questions  touching  the 
personal  status  and  personal  property  of  individuals  domiciled 
in  such  state.  Therefore,  a  decree  of  divorce  pronoimced  by 
a  foreign  court  in  the  case  of  parties  domiciled  within  its 
jurisdiction  will  be  recognized  as  valid  in  England,  although 
the  marriage  may  have  been  solemnized  in  England,  and 

{t)  See  Simpton  v.  FogOj  1  J.  &  H.  (y)  CoUii  v.  Hector,  L.  R.,  19  Eq. 

18.  334. 

(«)  Ahouloff  Y.  Oppenheimer,  10  Q.  (2)  Sliis  v.   M^ Henry,    L.   R.,    6 

B.  D.  296.  C.  P.  228. 

{x)   Vadela  v.  Lawesy  25  Q.  B.  D.  («)  See  Wesllake's  Private  Inter- 

310.  national  Law,  3rd  ed.,  Chap.  XVII. 
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although  it  may  have  been  dissolved  for  a  cause  which  woidd 
not  have  been  sufficient  to  obtain  a  divorce  in  England  (i). 

II.  Estoppel  by  deed.  The  next  species  of  estoppel  is  by 
instruments  under  seal;  and  this  kind  of  estoppel  (as  well 
as  an  estoppel  by  record),  is  equally  binding  on  the  parties 
to  the  deed  and  those  who  claim  under  them.  "  The  prin- 
ciple is,  that  where  a  man  has  entered  into  a  solemn  engage- 
ment by  deed  under  his  hand  and  seal,  as  to  certain  facts^ 
he  shall  not  be  permitted  to  deny  any  facts  which  he  has 
so  asserted  "  (c) ;  but  this  only  applies  in  an  action  or  pro- 
ceeding based  on  the  deed  in  question ;  in  a  collateral  action 
there  is  no  such  estoppel  (d).  There  is  probably  an  estoppel 
by  record  created  by  letters  patent  between  the  Crown  and 
the  grantee,  but  this  does  not  extend  so  as  to  give  all  her 
Majesty's  subjects  the  benefit  of  such  estoppel  (^).  A  lease 
is  evidence  for  and  against  a  lessee  of  the  terms  on  which  he 
holds,  and  also  for  or  against  an  assignee  who  claims  imder 
him  (/).  So,  a  recital  in  a  deed  is  evidence  against  him  who 
executed  the  deed,  and  against  every  person  claiming  under 
him  (g).  .  It  may  be  here  remarked,  that  the  substance  of  a 
recital  carries  with  it  the  context ;  and,  in  a  record,  is  con- 
clusive evidence  of  collateral  matter  which  was  necessary  to 
support  the  groundwork  of  the  judgment  {h).  In  construing 
recitals  in  deeds,- and  determining  how  far  they  operate  as 
estoppels  on  the  parties,  the  effect  must  be  gathered  from  the 
apparent  intention  of  the  instrument  (t).  There  are  three 
rules  applicable  to  the  consbuction  of  a  deed ;  if  the  recitals 
are  clear  and  the  operative  part  is  ambiguous  *  the  recitals 

{b)  Harvey  v.  Famie,  8  App.  Cas.  (/)  Houghton  v.  Kwnia,  18  0.  B. 

43.  236. 

{c)  Per  Taunton,  J.,  Bouman  v.  {g)  Gtvyn  v.  Neath,  L.  B.,  3  Zx. 

Taylor,  2A.  &E.  291.  209. 

(rf)  See  judgment  of  Wood,  V.-C,  (A)  JR,  v.  Hartington,  4  E.  &  B. 

in  Carter  v.  Carter,  ZK.  &J.  644.  780. 

(e)  Per  Fry.   L.    J.,    Cropper    v.  (•)  Stronghill  v.  Buck,   19  L.  J., 

Smith,  26  Ch.  D.  712.  Q.  B.  209. 
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govern  the  oonstniotion ;  if  the  recitals  are  ambiguous  and 
the  operative  part  is  clear,  the  operative  part  must  prevail ; 
if  both  the  recitals  and  the  operative  parts  are  clear,  but  they 
are  inconsistent  with  each  other,  the  operative  part  is  to  be 
preferred  {k).  There  must  be  a  positive  statement  of  a  fact 
in  a  deed  in  order  for  it  to  operate  by  way  of  estoppel  in 
relation  to  such  fact(/).  The  rule  is  that  "an  estoppel 
should  be  certain  to  every  extent,  and  therefore  if  the  thing 
be  not  precisely  and  directly  alleged  on  the  mere  matter  of 
supposal  it  shall  not  be  an  estoppel "  (m) ,  The  recital  in  a  deed 
of  a  former  deed  between  the  same  parties  proves,  as  between 
such  parties,  so  much  of  the  former  deed  as  is  recited,  and 
no  more  (w).  If  a  party  to  a  deed,  or  his  privy,  attempts  to 
set  the  deed  aside  on  the  ground  of  misrepresentation  or 
mistake  in  regard  to  statements  which  happen  to  be  embodied 
in  the  recitals,  the  burden  of  proving  them  to  be  falsehoods 
rests  upon  such  party  or  privy  who  is  primd  facte  boimd  by 
such  recitals  or  admissions  (o). 

A  recital  is  conclusive  evidence  against  parties  only  where 
it  is  distinctly  antecedent  to,  and  related  to,  the  substance 
of  the  deed.  The  law  on  this  point  is  thus  laid  down  by 
Parke,  B.,  in  Carpenter  v.  Buller  (p)  : — "  If  a  distinct  state- 
ment of  a  particular  fact  is  made  in  the  recital  of  an  instru- 
ment under  seal,  and  a  contract  is  made  with  reference  to 
that  recital,  it  is  clear  that  as  between  the  parties  to  such 
instrument  and  in  an  action  upon  it,  it  is  not  competent  for 
the  party  bound  to  deny  the  recital."  The  same  learned 
judge  also  lays  down  that  a  recital,  even  in  an  instrument 
not  under  seal,  may  be  conclusive  to  the  same  extent.     In 

{k)  Ex  parte  Dawes,  17  Q.  B.  D.  (»)  Qillett  t.  AhboUy  7  A.  &  E. 

286.  783. 

(/)  General  Finance  Dueount  Co.  v.  ,  »    ^^^  ,,  ,, t>     «.•       n  -• 

LdJrator  Building  Society,  10  Ch.  D.  W  ^f  ^"'^Z  ^a»*t«y  Corporatum 

jg                         ^            •'*  V.  Brougham,  7  App.  Cas.  307. 

(m)  Per  Lord  Tcnterden  in  Right  {p)  8  M.  &  W.  212  ;  cf.  LainsoHY. 

T.  Badinall,  2  B.  &  Ad.  278.  Tremere,  1  A.  &  E.  792. 
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other  oases  recitals  are  treated  as  primd  facie  evidence  which 
may  be  rebutted.  A  recital  in  a  policy  of  insurance  that  a 
premium  has  been  paid  is  conclusive  against  the  insurance 
company  (q).    A  covenant  will  not  create  an  estoppel  (r), 

A  party  to  a  deed  is  not  estopped  from  showing  that  it  is 
void  from  fraud  or  illegality,  or  from  having  been  executed 
by  him  while  under  duress  or  while  a  minor.  When  an 
educated  person,  who,  by  very  simple  means,  might  have 
ascertained  what  are  the  contents  of  a  deed,  is  induced  to 
execute  it  by  a  false  representation  of  such  contents,  it  is 
doubtful  whether  he  may  not,  by  executing  it  negligently,  be 
estopped  between  himself  and  a  person  who  innocently  acted 
upon  the  faith  of  the  deed  being  a  valid  one  (s).  The 
engrossment  of  a  deed  tendered  for  execution  will  operate  as 
an  admission  by,  but  not  as  an  estoppel  against,  the  party 
tendering  it  {t). 

Infants  and  married  women.  Infants  are  not  bound  by 
recitals  in  deeds  executed  by  their  guardians  (u).  Married 
women  are  estopped  by  recitals  in  deeds  by  which  they  are 
bound  {x)y  and  d  fortiori  by  such  deeds. 

III.  Estoppels  by  matter  of  pais.  In  Li/o)i  v.  Beed  (y), 
Parke,  B.,  says  of  such  estoppels : — "  They  are  all  acts  which 
anciently  really  were,  and  in  contemplation  of  law  have 
always  continued  to  be,  acts  of  notoriety,  not  less  formal  and 
solenm  than  the  execution  of  a  deed,  such  as  livery  of  seisin, 
entry,  acceptance  of  an  estate,  and  the  like.  Whether  a  party 
had  or  had  not  concurred  in  an  act  of  this  sort,  was  deemed  a 
matter  which  there  could  be  no  difficulty  in  ascertaining,  and 
then  the  legal  consequences  followed."  But  the  courts,  both 
of  law  and  equity,  have  extended  the  doctrine  to  oases  where 

(q)  Roberts  v.   Security  Co.,  (1897)  {t)  Bulley  y.  Bulley,  L.  R.,  9  Ch. 

1  Q.  B.  HI.  789. 

(r)  See    General  Finance  Diecount  (u)  See  Milner  t.  Lord  Maretcood, 

Co.  V.  Liberator  Building  Society,  10  18  Ves.  274. 

Ch.  D.  16.  {x)  Jones  v.  Frost,  L.  R.,  7  Ch. 

(»)  Per  Melliah,  L.  J.,  Hunter  v.  77d  ;  20  W.  R.  793. 

Waiters,  L.  R.,  7  Ch.  75.  W  13  M.  &  W.  309. 
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the  notoriety  is  less  solemn  and  formal.  Hence  the  doctrine, 
"  when  one,  by  his  words  or  conduct,  wilfully  causes  another 
to  believe  the  existence  of  a  certain  state  of  things  and  induces 
him  to  act  on  that  belief  so  as  to  alter  his  previous  position, 
the  former  is  concluded  from  averring  against  the  latter  a 
different  state  of  things  as  existing  at  the  same  time"  (z). 
By  the  term  "wilfully'*  in  the  above  rule  it  has  been  laid 
down  (a),  that  "we  must  imderstand,  if  not  that  the  party 
represents  that  to  be  true  which  he  knows  to  be  untrue,  at 
least  that  he  meam  his  representation  to  be  acted  upon  and 
that  it  is  acted  upon  accordingly,  and  if,  whatever  a  man's 
real  intention  may  be,  he  so  conducts  himself  that  a  reason- 
able man  would  take  the  representation  to  be  true  and  believe 
that  it  was  meant  that  he  should  act  upon  it,  and  does  act 
upon  it  as  true,  the  party  making  the  representation  would 
be  equally  precluded  from  contesting  its  truth ;  and  conduct 
by  negligence  or  omission,  where  there  is  a  duty  cast  upon  a 
person,  by  usage  of  trade  or  otherwise,  to  disclose  the  truth, 
may  often  have  the  same  effect.  As,  for  instance,  a  retiring 
partner  omitting  to  inform  his  customers  of  the  fact,  in  the 
usual  mode,  that  the  continuing  partners  were  no  longer 
authorized  to  act  as  his  agents,  is  bound  by  all  contracts  made 
by  them  with  third  persons  on  the  faith  of  their  being  so 
authorized."  And  where  in  bankruptcy  proceedings,  a  bill 
of  sale  given  by  a  debtor,  was  treated  as  valid  with  the  know- 
ledge and  acquiescence  of  the  debtor,  and  on  that  footing  he 
obtained  a  release  on  payment  of  a  composition  to  his  creditors 
including  the  grantees,  it  was  held  that  the  debtor  could  not 
in  a  subsequent  action  against  the  grantees,  say  that  the  bill 
of  sale  was  invalid  {b). 

(z)  Per  Lord  Denman,  Piekard  y.  be  oast  on  a  oostomer  of  a  bank  to 

Sears f  6  A.  &  £.  474  ;  cf .  Attorney-  inform  the  bank  of  a  torgerj ;  but 

General  v.  Stephent,  1  K.  &  J.  724.  in  Squire  v.    West  Australian  Mort^ 

{a)  Per    Parke,     B.,    Freeman   v.  gage^  ^.,  Cb.,  (1896)  A.  C.  267,  no 

Cooke y   2  Ex.   663.    Approved   and  suoh  dntj  was,  under  the  ciroum- 

f olio  wed  in  AfrKenzie  v.  British  Linen  siancefl,  held  to  be  cast. 

Co.y  6  App.  Gas.  82,  where  a  duty  {b)  Roe  v.  Mutual  Loan  Fund,  19 

was  under  Uie  drcumstanoes  held  to  Q.  B.  D.  347. 
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Some  of  the  "recognized  propositions  of  an  estoppel  in 
pais  "  were  once  laid  down  by  the  Court  of  Common  Fleas  (c) , 
and  one  of  them  was  thus  stated : — "  If  in  the  transaction 
itself  which  is  in  dispute  one  has  led  another  into  the  belief 
of  a  certain  state  of  facts  by  conduct  of  culpable  negligence 
calculated  to  have  that  result,  and  such  culpable  negligence 
has  been  the  proximate  cause  of  leading,  and  has  led,  the 
other  to  act  by  mistake  upon  such  belief  to  his  prejudice,  the 
second  cannot  be  heard  afterwards  as  against  the  first  to  show 
that  the  state  of  facts  referred  to  did  not  exist.''  In  that  case 
it  was  held  that  the  defendants  were  not,  under  the  circum- 
stances, estopped  from  showing  that  certain  goods  alleged  to 
have  been  delivered  to  them  as  carriers  had  never  reached 
their  hands,  although  the  plaintiff  had  received  from  them 
advice  notes  for  such  goods  (d).  These  doctrines  apply  to  a 
statement  of  a  material  feict  which  is  untrue,  even  though 
the  person  making  it  believed  it  to  be  true  (e) :  but  they  do 
not  however  apply  to  a  statement  of  a  fact  not  yet  in  exist- 
ence, nor  to  a  matter  of  future  intention  (/).  A  promise  de 
futuro  to  be  binding  at  all  must  be  binding  as  a  contract  (g). 
It  is  generally  considered  that  the  general  rule  is,  that  a 
person  cannot  be  made  liable  for  a  misrepresentation,  unless 
it  is  a  misrepresentation  in  point  of  fact,  and  not  merely  in 
point  of  law  {h) ;  but  this  has  been  questioned  (t),  and  it  is 
probable  that  the  rule  is  not  applicable  to  any  but  cases  where 
both  parties  have  the  same  means  of  knovmig  what  is  the  law 
on  a  given  point.     A  statement  of  fact,  whether  written  or 


{e)  Carr  v.  London  and  North  Wes- 
tern Eailway  Co.y  L.  R.,  10  G.  P. 
316.  Approved  by  the  Court  of 
Appeal  in  Seton  v.  Ijofone^  19  Q.  B. 
D.  68. 

(d)  See  also  Coventry  v.  Oreat 
JEattem  Railway  Co.,  12  Q.  B.  D.  776. 

(e)  See  Lord  Selbome's  judgment 
in  Vagliano  y.  Bank  of  Ungland, 
(1891)  A.  0.  107. 


(/)  Bank  of  Louisiana  v.  Bank  of 
New  Orleans,  43  L.  J.,  Ch.  269  ;  rf. 
Jordan  v.  Money,  6  H.  L.  C.  185. 

{ff)  Maddison  v.  Alderson,  8  App. 
Gas.  at  p.  473. 

(A)  Per  Mellish,  L.  J.,  in  Beattie 
V.  Lord  Ebury,  L.  R.»  7  Ch.  802. 

(i)  Per  Bowen,  L.  J.,  West  London 
Commereial  Bank  y.  Kitson,  13  Q.  B. 
D.  363. 
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oral,  to  operate  as  an  estoppel,  must  be  clear  and  unam- 
biguous (/•). 

The  result  of  the  previous  authorities  on  the  above  points 
was  thus  stated  by  Kay,  L.  J.,  in  the  recent  case  of  Low  v. 
Bouvene  (I) :  "  (1)  There  has  been  from  ancient  time  a  juris- 
diction in  Courts  of  Equity  in  certain  cases  to  enforce  a  per- 
sonal demand  against  one  who  made  an  untrue  representa- 
tion, upon  which  he  knew  that  the  person  to  whom  it  was 
made  intended  to  act,  if  such  person  did  act  upon  the  faith 
of  it  and  suffered  loss  by  so  acting.  (2)  This  was  readily 
done  where  the  representation  was  fraudulently  made,  in 
which  case  an  action  of  deceit  would  lie  at  law.  (3)  Relief 
would  also  be  given  at  law  and  in  equity,  even  though 
the  representation  was  innocently  made  without  fraud,  in 
all  cases  where  the  suit  will  be  effective  if  the  defendant 
is  estopped  from  denying  the  truth  of  his  representation. 
(4)  Where  there  is  no  estoppel,  an  innocent  misrepresenta- 
tion will  not  support  an  action  at  law  for  damages  occasioned 
thereby.  (5)  Estoppel  is  effective  where  an  action  must 
succeed  or  fail,  if  the  defendant  or  plaintiff  is  prevented  from 
disputing  a  particular  fact  alleged." 

The  six  following  are  among  the  most  important  kinds 
of  estoppels  by  matter  oipais : — 

(1)  Estoppel  between  landlord  and  tenant.  A  tenant, 
during  his  possession  of  the  premises,  cannot  deny  that  the 
landlord  under  whom  he  has  entered,  or  to  whom  he  has 
paid  rent,  had  title  at  the  time  of  his  admission,  and 
this  extends  to  the  case  of  lodgers.  "  The  security  of  land- 
lords would  be  infinitely  endangered  if  such  a  proceed- 
ing were  allowed "  (w) ;  and  even  if  a  tenant  consents  to 
give  up  possession  to  a  person  claiming  to  be  the  landlord, 

(;i-)  LoiP  V.  Bourerie,  (1891)  3  Ch.  (I)  ITbi  supra. 

82  ;   cf .    Colonial  Bank  y.   Cady^  15  [m)  Per  Lord  Ellenborough,  Balls 

App.  Cas.  267.  v.  Westwood,  2  Camp.  12. 


ADMISSIONS.  223 

Buoh  person  is  estopped  as  the  tenant  would  have  been  from 
disputing  the  leuidlord's  title  (n).  So,  where  a  person  had 
dealt  with  property  as  an  executor  de  son  forty  his  payment 
of  rent  to  the  superior  landlord  was  held  to  estop  him  from 
denying  his  liability  as  assignee  to  perform  the  covenants  in 
the  lease  (c)).  Nevertheless  a  tenant,  although  he  cannot  be 
permitted  to  prove  that  his  landlord  had  no  title,  at  the  time 
of  entry,  may  show  that  his  title  has  expired  (;?),  and  may 
prove  that  a  parcel  of  land,  about  which  he  and  the  lessor 
are  disputing,  was  never  comprised  in  the  lease  at  all  {q). 
So,  too,  a  person  who  enters  on  land  by  the  licence  of  the 
party  in  possession  is  estopped  from  denying  the  title  of  such 
party  to  such  possession  (r).  When  a  tenant  took  a  lesLse  of 
land  from  a  coparcener  who  was  only  entitled  to  a  portion  of 
the  rents  and  profits  he  was  held  estopped  from  denying  the 
title  of  the  heir  and  privy  in  blood  of  the  lessor  to  the  whole 
land  («).  Conversely,  a  landlord  who  has  granted  a  lease  is 
estopped  from  alleging  his  want  of  title,  and  this  whether 
the  lease  is  by  deed  or  not.  Payment  of  rent  and  receipt  of 
rent  alike  raise  strong  presumptions  of  tenancy,  but  do  not 
operate  by  way  of  estoppel;  for,  "when  a  tenancy  is  at- 
tempted to  be  established  by  mere  payment  of  rent,  without 
any  proof  of  an  actual  demise  or  of  the  tenant's  haviug  been 
let  into  possession  by  the  person  to  whom  the  payment  was 
made,  evidence  is  always  admissible  on  the  part  of  the  tenant 
to  explain  the  payment  of  rent  and  to  show  on  whose  behalf 
such  rent  was  received  "  {t), 

(2)  Estoppel  between  bailee  and  bailor.  A  bailee  is  estopped 
from  denying  that  his  bailor  had,  at  the  time  the  bailment 
was  made,  authority  to  make  it  (?/).     But  when  the  bailee  is 

(w)  Doe  V.  Mills,  2  B.  &  Ad.  17.  AdUy  2  App.  Gas.  436. 

(o)   WiUiams  Y.  Healet,  L.  R.,  9  (r)  Doe  v.  Baytap,  3  A.  &  E.  188. 

0.  p.  171.  (a)   WerksY.  Birch,  69  L.  T.  759. 

\p)  England  y.  Slade,  4  T.  R.  682  ;  {t)  PerPatteaon,  J.,  Doe  Y.Francis, 

cf .  Langford  v.  Selmea,  3  K.  &  J.  220.  2  M.  &  R.  67. 

(g)  Per  Lord  Blaokburn,  Clarh  v.  (w)  Ootling  v.  Bimie,  7  Bing.  338. 
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evicted  by  title  paramount  he  can  set  up  that  title  against 
the  bailor,  with  the  consent  of  the  person  whose  title  is  set 
up  {v). 

(3)  Estoppel  between  licensee  and  licensor.  A  licensee  is 
estopped  from  denying  the  title  of  the  licensor  to  grant  the 
licence.  Thus,  a- licensee  of  a  patent  cannot  dispute  the  title 
of  the  patentee ;  but  a  licensee  can  show  that  what  he  has 
done  does  not  fall  within  the  ambit  of  the  patent  (w),  and  for 
this  purpose  he  may  refer  to  former  patents  to  show  what  is 
a  proper  construction  of  his  licensor's  patent  {x).  He  can  of 
course  prove  that  the  patent  has  come  to  an  end  (y).  It  may 
here  be  observed  that  a  patentee  is  not  estopped  from  dis- 
puting the  validity  of  the  patent  as  against  his  assignee, 
except  where  it  is  proved  that  the  assignee  bought  on  the 
faith  of  the  statements  in  the  patentee's  petition  to  the 
crown  (s).  To  allow  a  licensee  to  dispute  the  title  of  his 
licensor  would,  according  to  Lord  Westbury,  be  "  inconsis- 
tent with  the  law,  as  it  would  be  equally  inconsistent  with 
the  ordinary  reason  and  good  sense  of  mankind"  {a), 

(4)  An  agent  is  estopped  from  denying  the  title  of  his 
principal  {b). 

(5)  Estoppels  arising  from  bills  of  exchange.  The  acceptor 
of  a  \)ill  of  exchange  is,  by  sect.  54  of  the  Bills  of  Exchange 
Act,  1882  (c),  precluded  from  denying  to  a  holder  in  due 
course  "  (a)  the  existence  of  the  drawer,  the  genuineness  of 
his  signature,  and  his  capacity  and  authority  to  draw  the 
bill ;  (b)  in  the  case  of  a  bill  payable  to  drawer's  order,  the 
then  capacity  of  the  drawer  to  indorse,  but  not  the  genuine- 
ness or  validity  of  his  indorsement ;  (c)  in  the  case  of  a  bill 

(v)  BiddU  V.  Bond,  6  B.  &  8.  225  ;  Co.y  11  R.  P.  C.  317. 
Mogers  v.  Lambert,  24  Q.  B.  D.  673.  (z)  Cropper  v.  Smith,  2  R.  P.  0.  81. 

{w)  Clark  y.  Adie,   2  App.   Cas.  (a)  See  Crotsley  y.  Dixon,  10  H.  L. 

413.  Gas.  304. 

{x)  Cowhrnan  y.  Greener,  1  R.  P.  C.  (b)  Bixon  y.  Hammond,  3  B.  &  Aid. 

197.  310. 

{^)  Muirhead  y.  Commercial  Cable  {e)  45  &  46  Vict.  o.  61. 
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payable  to  the  order  of  a  third  person,  the  existence  of  the 
payee  and  his  then  capacity  to  indorse,  but  not  the  genuine- 
ness or  validity  of  his  indorsement."  By  sect.  55,  the  drawer 
of  a  bill "  is  precluded  from  denying  to  a  holder  in  due  course 
the  existence  of  the  payee  and  his  then  capacity  to  indorse ;  '^ 
and  the  indorser  of  a  bill,  by  indorsing  it, "  is*  precluded  from 
denying  to  a  holder  in  due  course  the  genuineness  and  regu- 
larity in  all  respects  of  the  drawer's  signature  and  all  pre- 
vious indorsements,  and  is  precluded  from  denying  to  his 
immediate  or  a  subsequent  indorsee  that  the  bill  was  at  the 
time  of  his  indorsement  a  valid  and  subsisting  bill,  and  that 
he  had  then  a  good  title  thereto."  It  has  been  held  that 
subsequent  acknowledgment  of  a  forged  signature  to  a  bill 
cannot  operate  as  an  estoppel  (</),  and  that  the  payment  of  a 
bill  upon  which  a  man's  acceptance  has  been  forged  does  not 
make  him  liable  to  pay  a  second  similarly  forged  acceptance, 
even  without  notice  of  repudiation  {e).  It  has  also  been  held 
that  the  acceptor  of  a  bill  of  exchange  is  under  no  duty  to  take 
precautions  against  the  fraudulent  alteration  of  a  bill  after 
acceptance,  and  therefore  is  not  estopped  from  relying  on  any 
such  fraudulent  alteration  (/).  Although  if  a  customer  of  a 
bank  by  the  neglect  of  due  caution  causes  his  bankers  to  pay 
a  forged  order,  he  cannot  set  up  the  invalidity  of  a  document 
which  he  has  induced  them  act  on  as  genuine  (g). 

(6)  Standing  by.  Where  a  party,  having  an  interest  in 
property,  stands  by  and  permits  another  to  deal  with  such 
property,  as  if  he  were  the  absolute  owner,  and  as  if  there 
were  no  such  secret  equity,  he  will  not  be  permitted  to  assert 
such  secret  equity  against  those  with  whom  the  apparent 
owner  has  dealt.     This  doctrine  was  discussed  at  length,  in 

{d)  Brook  v.  Mook,  L.  R.,  6  Ex.  borough,  (1896)  A.  0.  514. 
89.  iff)  See  Young  v.  Grote^  4  Bingliam 

{e)  Morrit  Y,  BethelfJj.'R.f  5  0.  V.  253,    and   the   judgment    of  Xord 

47.  Macnaghten  in  JScho/ield  t.  Earl  of 

(/)  SchoJUld  y.   Earl  of  Londes-  Londesboroughy  ubi  supra. 

P.  Q 
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the  cjase  of  Ramsden  v.  Dysoii  (Ji)  in  the  House  of  Lords,  when 
the  following  valuable  canons  were  laid  down  by  the  law 
lords : — (I.)  "  If  a  stranger  begins  to  bmld  on  land  supposing 
it  to  be  his  own,  and  the  real  owner,  peroeiving  his  nustake, 
abstains  from  setting  him  right,  and  leaves  him  to  persevere 
in  his  error,  a  Court  of  Equity  will  not  afterwards  allow  the 
real  owner  to  assert  his  title  to  the  land.  (II.)  But  if  a 
stranger  builds  on  land  knowing  it  to  be  the  property  of 
another,  equity  will  not  prevent  the  real  owner  from  after- 
wards claiming  the  land,  with  the  benefit  of  all  the  expendi- 
ture upon  it.  (III.)  So  if  a  tenant  builds  on  his  landlord's 
land,  he  does  not,  in  the  absence  of  special  circumstances, 
acquire  any  right  to  prevent  the  landlord  from  taking 
possession  of  the  land  and  buildings  when  the  tenancy  has 
determined."  Lord  Kingsdown,  affirming  the  principles  of 
the  case  of  Gregory  v.  Micliell  (/),  laid  down  the  following 
rule  : — "  If  a  man  under  a  verbal  agreement  with  a  landlord 
for  a  certain  interest  in  land,  or,  what  amounts  to  the  same 
thing,  under  an  expectation  created  or  encouraged  by  the 
landlord  that  he  shall  have  a  certain  interest,  takes  possession 
of  such  land  with  the  consent  of  the  landlord,  and  upon  the 
faith  of  such  promise  or  expectation,  with  the  knowledge  of 
the  landlord  and  without  objection  by  him,  lays  out  money 
upon  the  land,  a  Court  of  Equity  will  compel  the  landlord  to 
give  effect  to  such  promise  or  expectation."  It  seems  now  to 
be  considered  that,  in  order  for  the  party  standing  by  to  be 
bound,  he  must  have  been  aware  of  his  legal  rights  (k)  ; 
though  this  was  not  always  the  case(/).  So,  where  a  wife 
allows  her  husband  to  spend  the  income  of  her  separate  estate, 
he  is  not  accountable  to  her  afterwards  for  it  (m) ;  nor  can 
she  recover  any  portion  thereof  after  his  death.  When  an 
insurer  of  a  ship  has  accepted  notice  of  abandonment,  with 

(A)  L.  R.,  1  E.  &  I.  129.  (0  TeesdaU  v.   TeesdaU,   1   Macn. 

(•)  18  Ves.  328.  Select  Cases  in  Equity,  170. 

[k)  Per  Fry,  J.,  Wilmott  v.  Barber^  (m)  Smith  v.  Lord  Camel/ord,  2  Ves. 

16  Ch.  D.  106.  jun.  716. 
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full  knowledge  of  the  facts  of  the  loss,  he  is  estopped  from 
afterwards  denying  a  total  loss  or  relying  on  a  breach  of 
warranty  (n). 

As  connected  with  the  foregoing  it  may  be  mentioned  that 
if  a  person  obtains  possession  of  land,  claiming  under  a  will 
or  deed,  he  cannot  afterwards  set  up  another  title  to  the  land 
against  the  will  or  deed,  though  the  deed  or  will  did  not 
operate  to  pass  the  land  in  question,  and  any  person  who 
gains  possession  through  a  person  interested  in  the  land 
imder  the  will  or  deed  is  equally  estopped  (<?). 

Misrepresentation.  Here  may  be  noticed  the  extensive 
ground  for  relief  in  equity  which  arises  from  the  principle, 
that  where  a  party  is  drawn  into  a  contract  by  misrepresenta- 
tion,  he  has  his  option  of  avoiding  or  enforcing  the  contract. 
This  doctrine  afEects  not  only  the  parties  to  the  agreement, 
but  all  who  induce  others  to  enter  into  it,  and  applies  not 
only  where  statements  were  made  which  are  false  in  fact,  but 
where,  although  false  in  fact,  they  were  believed  to  be  true 
by  the  person  making  them,  if  such  person  in  the  due  dis- 
charge of  his  duty  ought  to  have  known,  or  formerly  knew 
and  ought  to  have  remembered,  that  they  were  false.  The 
law  upon  this  head  was  compendiously  stated  by  Lord 
Eomilly  in  Puhford  v.  Richards  (p),  as  follows : — "  In  the 
case  where  the  false  representation  is  made  by  one  who  is  no 
party  to  the  agreement,  entered  into  on  the  faith  of  it,  the 
contract  may  be  avoided,  and  all  that  equity  can  then  do  is  to 
compel  the  person  who  made  the  representation  to  make  good 
his  assertion  as  far  as  this  may  be  possible.  In  cases,  however, 
where  the  false  misrepresentation  is  made  by  a  person  who  is 
a  party  to  the  agreement,  the  power  of  equity  is  more  exten- 
sive ;  there  the  contract  itself  may  be  set  aside,  if  the  nature 
of  the  case  and  condition  of  the  parties  will  admit  of  it,  or  the 

(fi)  Provincial    Insurance     Co.    v.       Fitzgerald,  (1897)  2  Ch.  86. 
Zedue,  22  W.  R.  939.  (p)  17  Beav.  95 ;  cf.  Smith  v.  Eay, 

(o)  Per  Lopes,  L.  J.,  J)alton  y.      7  H.  L.  Gas.  750. 

q2 
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person  who  made  the  assertion  may  be  compelled  to  make  it 
good.  The  distinction  between  the  cases  where  the  person 
deceived  is  at  liberty  to  avoid  the  contract,  or  where  the  court 
will  a£Srm  it,  giving  him  compensation  only,  are  not  very 
clearly  defined.  This  question  usually  arises  on  the  specific 
performance  of  contracts  for  the  sale  of  property;  and  the 
principle  which  I  apprehend  governs  the  cstses,  although  it  is 
in  some  instances  of  very  difficult  application,  and  leads  to 
refined  distinctions,  is  the  following,  namely, — ^that  if  the 
representation  made  be  one  which  can  be  made  good,  the 
party  to  the  contract  shall  be  compelled  or  may  be  at  liberty 
to  do  so ;  but  if  the  representation  made  be  one  which  cannot 
be  made  good,  the  person  deceived  shall  be  at  liberty,  if  he 
please,  to  avoid  the  contract.  Thus,  if  a  man  misrepresent 
the  tenure  or  situation  of  an  estate,  as  if  he  sell  an  estate  as 
freehold  which  proves  to  be  copyhold  or  leasehold,  or  if  he 
describes  it  as  situate  within  a  mile  of  some  particular  town, 
when,  in  truth,  it  is  several  miles  distant,  such  a  misrepresen- 
tation, as  it  cannot  be  made  true,  would,  at  the  option  of  the 
party  deceived,  annul  the  contract.  But  if  the  property  be 
subject  to  incumbrances  concealed  from  the  purchaser,  the 
seller  must  make  good  his  statement  and  redeem  those 
charges ;  and  even  in  the  cases  where  the  property  is  subject 
to  a  small  rent  not  stated,  or  the  rental  is  somewhat  less  than 
it  was  represented,  the  court  does  not  annul  the  contract,  but 
compels  the  seller  to  allow  a  sufficient  deduction  from  the 
purchase-money.  It  does  so  on  this  principle :  that  by  this 
means  he  in  ieuot  makes  good  his  representation,  and  that  the 
statement  made  was  not  such  as  in  substance  deceived  the 
purchaser  as  to  the  nature  and  quality  of  the  thing  he  bought. 
With  respect  to  the  character  or  nature  of  the  misrepresenta- 
tion itself,  it  is  clear  that  it  may  be  positive  or  negative,  that 
it  may  consist  as  much  in  the  suppression  of  what  is  true  as 
in  the  assertion  of  what  is  false ;  and  it  is  almost  needless  to 
add,  that  it  must  appear  that  the  person  deceived  entered  into 
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the  oontract  on  the  faith  of  it.  To  use  the  expression  of  the 
Boman  law  (much  commented  upon  in  the  argument  before 
me),  it  must  be  a  representation  *  dans  locum  contractui^^  that 
is,  a  representation  giving  occasion  to  the  contract,  the  proper 
interpretation  of  which  appears  to  me  to  be  the  assertion  of  a 
fact  on  which  the  person  entering  into  the  contract  relied,  and 
in  the  absence  of  which  it  is  reasonable  to  infer  that  he  would 
not  have  entered  into  it ;  or  the  suppression  of  a  fact,  the 
knowledge  of  which  it  is  reasonable  to  infer  would  have  made 
him  abstain  from  the  contract  altogether."  Where  a  material 
representation  is  made  to  a  person  to  induce  him  to  enter  into 
a  contract,  and  he  does  enter  into  it,  the  inference  of  law  is 
that  he  did  so  under  the  inducement  of  the  representation, 
and  in  order  to  take  away  his  title  to  te  reUeved  from  the 
contract,  on  the  ground  that  the  representation  was  untrue,  it 
must  be  shown  that  he  had  knowledge  of  the  facts  contrary 
to  the  representation,  or  that  he  stated  in  terms,  or  showed 
clearly  by  his  conduct,  that  he  did  not  rely  on  the  represen- 
tation {q).  The  fraud  of  a  married  woman  binds  her  separate 
estate  in  equity  (r). 

Acts,  conduct,  manner,  demeanour,  and  acquies- 
cence will  operate  as  admissions,  some  of  which 
are  rebuttable,  others  are  not. 

Thus,  the  assumption  of  a  character  is  evidence  to  create  a 
liability  for  acting  in  it,  as  also  the  tacit  recognition  of  it 
waives  objections  to  its  validity.  On  this  ground  executors 
de  son  tort  are  liable  for  interfering  with  the  property  of  a 
deceased  person.  When  a  person,  by  holding  himself  out  as 
a  shareholder,  induces  a  company  to  register  him  as  such,  he 
cannot  deny  that  he  is  a  shareholder  in  an  action  on  such 
shares  {s).    So^  where  shares  were  allotted  to  a  person,  in 

{q)  See  jadgment  of  Jeseel,  M.  R.,      Jj©^-  363  ;  Sharp  v.  Foy,  L.  R.,  2 

Redgrave  v.  Kurd,  20  Ch.  D.  21.  ^'  36 

'  (ft)  Sheffield  Railway  Co,  v.  Wood- 

(r)   Vaughan    v.     Vanderttegcn,    2       cock,  7  M.  &  W.  674. 
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pursuance  of  an  authority  signed  by  ^irn  to  have  his  name 
entered  as  a  shareholder,  and  he  paid  calls  and  received  a 
dividend  on  such  shares,  it  was  held  that  he  was  a  share- 
holder (t).  Where  a  company,  under  circumstances  which 
made  it  doubtful  whether  the  agreement  was  binding  on  its 
shareholders,  transferred  its  business  to  a  new  company,  one 
of  the  terms  of  the  agreement  being  that  the  shareholders  in 
the  old  company  should  receive  shares  in  the  new  company, 
and  share  certificates  were  sent  to  all  the  shareholders  in 
the  old  company,  it  was  held,  that  a  shareholder  who  had 
acknowledged  the  receipt  of  and  retained  the  certificates, 
was  a  shareholder  in  the  new  company ;  but  that  one  who 
had  taken  no  notice  of  the  communication  was  not  a  share- 
holder (w).  In  the  same  case.  Lord  Hatherley  said : — "  No 
authority  can  be  found  for  holding  that  a  person,  by  simply 
doing  nothing,  may  be  rendered  liable.  The  mere  fact  of 
standing  by  and  being  told  there  is  something  done  which 
you  have  not  authorized,  cannot  fix  you  with  the  heavy 
liabilities  which  shares  in  a  joint  stock  company  would 
create." 

Estoppel  arising  on  share  certificates.  A  company,  by 
issuing  a  share  certificate  representing  a  person  to  be  a  holder 
of  certain  shares,  is  estopped,  as  against  another  person  who 
bond  fide  acts  upon  the  faith  of  the  representation,  from 
denying  the  truth  of  the  share  certificate  (a;),  including  the 
statement,  if  there  be  such,  that  the  shares  are  fully  paid 
up  {y).  The  e£Pect  of  estoppel  is  not  to  give  a  title  to  the 
shares,  but  to  render  the  company  liable  in  damages  (s).  No 
estoppel  arises  where  the  person  who  acts  on  the  certificate 

it)  SewelVa  eoMy  L.  B.,  8  Ch.  131.  solidated  Co.  y.    Ibmpkinton,   (1893) 

(m)  Challit's  caw,  L.  B.,  6  Gh.  266;  A.  G.  396. 

cf .    £ank   of  Hindustan  y.  Alison,  (y)  Burkinshaw  y.  NteolUy  8  App. 

L.B.,  6  C.  P.  222.  Cas.    1004  ;     Bloomenthal   y.    Ford, 

(^  In  re  Bahia,  %c,  Railicay  Co.,  (1897)  A.  C.  166. 

L.  II.,  3  Q.  B.  684.    Approyed  by  (z)  Balkis,  %e.  Co,  y.  Tompkinton, 

the  House  of  Lords  in  Balkis  Con-  (1893)  A.  C.  396. 
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knows  the  true  state  of  the  facts  as  to  the  shares  when  he  so 
acts  {a).  But  estoppel  cannot  be  got  rid  of  by  saying  that  if 
the  person  to  whom  the  statement  is  made  had  thought  about 
it,  he  would  have  seen  it  was  not  true  (6).  In  one 'case  a 
purchaser  of  shares  in  a  company  from  a  person  who  had 
become  the  registered  holder  of  them  by  means  of  a  forged 
transfer,  was  held  to  be  entitled  to  receive  compensation  from 
the  company  in  the  event  of  his  being  compelled  to  re-transfer 
the  shares  to  their  proper  owner ;  since,  by  holding  out  the 
seller  as  the  registered  owner  of  the  shares,  they  were  estopped 
from  denying  him  to  be  so  after  the  purchaser  has  acted  upon 
such  representation  {c) .  Again,  where  a  person,  after  receiving 
a  certificate  of  the  registration  of  some  shares,  repaid  to  the 
vendor  the  amount  of  a  previous  call  upon  them,  on  the  faith 
of  the  certificate,  the  company  were  held  estopped  by  the 
certificate,  and  liable  for  the  value  of  the  shares  (d).  It 
makes  no  difference  that  the  company's  secretary  committed 
a  forgery  in  respect  of  the  certificate ;  the  company  is  equally 
estopped  {e).  It  is  only  the  person  in  whose  favour  the 
estoppel  exists  that  can  render  the  company  liable  on  it  (/). 
A  "  certification  "  issued  by  a  company  estops  a  company  in 
the  same  way  as  a  certificate  {g). 

Irregularly  issued  securities.  Where  commissioners  were 
empowered  by  a  local  Act  to  issue  mortgage  securities,  it  was 
held  that  they  could  not,  as  against  a  bond  fid^  holder  for  value, 
set  up  an  illegality  in  the  original  issue  of  any  security,  but 
were  estopped  from  denying  its  validity  (A).  A  company 
cannot  rely  on  an  informality  in  the  issue  of  their  debentures 
as  an  answer  to  a  petition  for  winding-up  (/).     Where  a 

(a)  He  London  Celluloid  Co.,  39  Gh.       Gold  Mining  Co.,  13  Q.  B.  D.  103. 
D.  190.  (/)  Simm  v.  Anglo-American  Tele^ 

[b)  Per  Lord HerscheU  in  J7/oomm-      graph  Co.,  5  Q.  B.  D.  188. 

ihalv.  Ford,  (1897)  A.  C.  156.  Q)  Re  Concessions  Trust,  McKay's 

{c)  He    Bahia,    ^c.    Railway    Co.,  case,  (1896)  2  Ch.  767. 

L.  R.,  3  Q.  B.  584.  (A)   Webb    v.  Heme  Bay  Commis- 

{d)  Mart  v.  Frontino  Mining  Co.,  sioners,  L.  R.,  6  Q.  B.  642. 

L.  R.,  5  Ex.  HI.  (i)  Re  Exmouth  Dock  Co,,  L.  R., 

(e)  Shaw  V.   Fori  Fhilip   Colonial  17  Eq.  181. 
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company  had  registered  an  assignment  of  debentures,  it  was 
held  that  they  could  not  equitably  set  off  against  the  trans- 
feree any  claim  which  they  had  against  the  transferor  {j). 
This  last  doctrine  was  extended  to  a  case  where  there  was  no 
registration ;  for,  a  company  haying  received  notice  of  an 
assignment  for  value  of  one  of  their  debentures,  and  acknow- 
ledged the  receipt  by  stamping  the  duplicate  notice,  it  was 
held  that  such  stamping  estopped  them  from  setting  up 
against  the  transferee  any  equities  attaching  between  them- 
selves and  the  transferor  {k).  A  useful  statement  of  the  law 
on  the  subject  of  the  right  of  a  company  to  question  irregu- 
larly issued  securities,  as  developed  up  to  1883,  is  found  in 
the  judgment  of  Lord  Justice  Kay  in  Re  Romford  Catial 
Cofnpany  (l).  He  said : — "  When  a  company  have  power  to 
issue  securities  an  irregularity  in  the  issue  cannot  be  set  up 
against  even  the  original  holder  if  he  has  a  right  to  presume 
omnia  rite  acta,  {Fountaine  v.  Carmarthen  Railway  Company,) 
If  such  security  be  legally  transferable,  such  an  irregularity 
and  d  fortiori  any  equity  against  the  original  holder  cannot 
be  asserted  by  the  company  against  a  bond  fide  transferee  for 
value  without  notice.  ( Webb  v.  Commissioners  of  Heme  Bay,) 
Nor  can  such  an  equity  be  set  up  against  an  equitable  trans- 
feree, whether  the  security  was  transferable  at  law  or  not,  if, 
by  the  original  conduct  of  the  company  in  issuing  the  security 
or  by  their  subsequent  dealing  with  the  transferee,  he  has  a 
superior  equity.  {In  re  Agra  and  Masterman^s  Bank  ;  In  re 
Blakely  Ordnance  Company ;  Dickson  v.  Stcansea  Vale^  8fc,j 
Railway  Company,)  There  remains  the  present  case  in  which 
I  must  treat  the  parties  as  equitable  transferees  only  of 
securities  which  the  company,  having  power  to  issue  such, 
represent  on  the  face  of  them  to  be  legally  transferable,  and 

(J)  HiggB  v.  North  Assam  Tea  Co.y  Estates  Cb.,  L.  R.,  3  Ch.  758. 

L.  R.,  4  Ex.  87 ;  foUowed  by  Lord  {k)  BruntofCs  ease,  L.  R.,  19  Eq. 

RomiUy,  In  re  North  Assam  Tea  Co,,  302. 

L.  R.,  10  Eq.  465  ;  of.  In  re  General  {I)  24  0.  D.  92. 
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where  the  company  would  be  able  to  plead  at  law  against  the 
original  holder  or  the  first  transferee  that  the  debentures  were 
invalid  because  issued  by  an  insufficient  meeting  of  share- 
holders. I  think  the  decision  of  Higga  v.  Northern  Assam 
Tea  Coinpany  warrants  me  in  saying  that,  if  the  original 
conduct  of  the  company  in  issuing  these  debentures  was  such 
^hat  the  public  were  justified  as  treating  it  as  a  representation 
ihat  they  were  legally  transferable,  there  would  be  an  equity 
on  the  part  of  any  person  who  had  agreed  for  value  to  take  a 
transfer  of  these  debentures  to  restrain  the  company  from 
pleading  their  invalidity,  although  that  might  be  a  defence 
at  law  to  an  action  by  the  transferor.  I  am  only  considering 
a  case  in  which  the  company  had  power  to  issue  debentures 
which  would  be  transferable  at  law  and  where  the  equitable 
transferee  had  no  reason  to  suspect  any  irregularity  in  the 
issue.  It  seems  to  me  that  both  Pocock  and  Trickett  are  in 
this  position,  and  that  each  of  them  has  this  equity  against 
the  company.  But  their  rights  beiug  only  equitable,  relief 
must  be  given  to  them  on  equitable  terms.  In  my  opinion, 
they  ought  to  be  allowed  to  recover  not  the  nominal  amount 
of  the  debentures,  but  only  such  sum  or  other  valuable  con- 
sideration, not  being  greater  than  that  amount,  as  each  of 
them  may  be  able  to  prove  he  bond  fide  advanced  or  gave 
upon  the  security  of  the  debentures  he  received.  But  this 
proof  must  be  allowed  to  them  in  the  character  of  debenture- 
holders  and  with  all  the  advantages  attaching  to  that  position 
pari  passu  with  other  debenture  holders."  But  it  must  be 
noticed  that  although  a  company  may  be  estopped  from  ques- 
tioning the  validity  of  certain  of  the  debentures  issued  by  it, 
the  holders  of  the  other  debentures  are  not  so  estopped  {m). 
Where  a  person  possessed  of  a  security,  purporting  on  the 
face  of  it  to  be  transferable  by  delivery,  leaves  such  security 
in  the  hands  of  another,  who  makes  it  over  to  a  bond  fide 

(w)  Moxcatt  y.  Cantle  Steel,  ^e.  Co.,  34  C.  D.  58. 
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holder  for  value,  the  owner  of  the  security  cannot  set  up  as 
against  the  bond  fide  holder  that  it  was  not  so  transferahle  (w). 
Where  a  person  executed  transfers  of  shares  and  left  them  in 
the  hands  of  his  brokers,  who  raised  money  on  them,  it  was 
held  that  he  was  estopped  from  making  any  claim  in  respect 
thereof  as  against  the  lenders  (o). 

A  collector  of  turnpike  tolls,  although  not  legally  ap- 
pointed, has  been  held  capable  of  maintaining  an  action  for 
them  on  a  count  for  an  account  stated,  where  the  defendant 
had  paid  part  and  promised  the  remainder  (p).  The  title  of 
an  assignee  in  bankruptcy,  if  not  formally  disputed,  has  been 
held  sufficiently  established  by  proof  that  the  defendant  had 
treated  with  him  as  such  {q) ;  but  where  the  plaintifE  pro- 
fesses to  sue  in  a  particular  capacity,  it  must  be  strictly 
proved,  in  the  absence  of  an  admission  (r). 

An  admission  by  a  person  in  one  character  is  no  evidence 
against  him  in  another.  Thus,  declarations  by  a  person  before 
becoming  an  executor  are  not  evidence  against  him  in  that 
office  («).  Generally,  however,  it  is  a  rule,  as  laid  down  by 
Lord  Ellenborough,  that  any  recognition  of  a  person  standing 
in  a  given  relation  to  others  is  prinid  facte,  but  not  conclusive, 
evidence  against  the  person  making  the  recognition,  that  such 
relation  exists,  though  the  value  of  such  evidence  will  depend 
entirely  on  the  circumstances  {t).  It  has  been  held  by  the 
Oourt  of  Queen's  Bench,  that  the  mere  filing  of  an  affidavit 
of  proof  against  the  estate  of  an  insolvent  agent  to  an  undis- 
closed principal,  after  that  principal  is  known  to  the  creditor, 
is  not  a  conclusive  election  by  the  creditor  to  treat  the  agent 

(«)  Goodwin   V.  Sobartt,   1   App.  M  I>ickimon  T.  Coward,  1  B.  & 

Cas.   476;   RumbaU  v.   Metropolitan      -^?;  ^77.  .     ,    .     .  „ 

Bank,  2  Q.  B.  D.  194.  ix)  Colhm  y.  CameffW,  1  A.  &  E. 

(o)  Bmtitusk  v.  London  Joint  Stock  ,  \    ^^^^^  ^     wA^^^m    ok   t     t 

Bank,  (1893)  2  Oh.  120.  Ch   1^6  ^dnumds,   26  L.  J., 

(p)  Peacock  t.   Harris,    10  East,  (t)  Dickinson  v.    Coward,   1  B.  & 

104.  Aid.  679. 
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as  his  debtor  (w).  It  may  here  be  noticed  that  in  addition  to 
the  liability  which  a  person  who  is  in  fact  a  partner  in  a  firm 
is  under  for  the  debts  of  the  firm,  a  liability  for  the  debts  of 
a  firm  may  arise  by  estoppel.  This  liability  is  thus  defined 
by  the  Partnership  Act,  1890  (a?),  s.  14,  which  is  as  follows : 
"  (1)  Every  one  who,  by  words  spoken  or  written,  or  by  con- 
duct, represents  himself,  or  who  knowingly  suffers  himself  to 
be  represented  as  a  partner  in  a  particular  firm,  is  liable  as  a 
partner  to  any  one  who  has,  on  the  faith  of  any  such  repre- 
sentation, given  credit  to  the  firm,  whether  the  representation 
has  or  has  not  been  made  or  communicated  to  the  person 
so  giving  credit  by  or  with  the  knowledge  of  the  apparent 
partner  making  the  representation,  or  suffering  it  to  be  mcule. 
(2)  Provided  that  when  after  a  partner's  death  the  partner^ 
ship  business  is  continued  in  the  old  firm  name,  the  continued 
use  of  that  name  or  of  the  deceased  partner's  name  as  pait 
thereof  shall  not  of  itself  make  his  executors  or  administrators 
estate  or  effects  liable  for  any  partnership  debts  contracted 
after  his  death."  Therefore,  if  a  person  retires  from  a  part- 
nership, but  omits  to  give  proper  notice  of  dissolution,  he 
may  be  liable  for  debts  incurred  in  the  subsequent  carrying 
on  of  the  business  by  a  new  firm;  but  he  cannot  be  sued 
jointly  with  the  new  firm,  and  if  the  new  firm  be  sued  for 
such  a  debt,  the  retiring  partner  cannot  afterwards  be 
sued  (y). 

It  has  been  said,  that  ^'  a  declaration  in  the  presence  of  a 
party  to  a  cause,  becomes  evidence,  as  showing  that  the  party, 
on  hearing  such  a  statement,  did  not  deny  its  truth.  Such 
an  acquiescence,  indeed,  is  worth  very  little  where  the  party 
hearing  it  has  no  means  of  personally  knowing  the  truth  or 
falsehood  of  the  statement"  (s).     The  declaration  must  have 

(tt)  Curtis  Y.   Williamaon,  L.   B.,  845. 

10  Q.  B.  67.  {z)  Per    Parke,    B.,    Hayalep    v. 

{x)  63  &  64  Viot.  o.  89.  Gymer,  1  A.  &  E.  163  ;  cf .  Neile  v. 

hf)  Scarf  V.  Jardine,  7  App.  Cas.  Jakle,  2  G.  &  K.  709. 
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been  made  on  an  occasion  when  a  reply  from  the  party  might 
be  properly  expected  (a).  Where  a  notice  of  dishonour,  in 
an  action  on  a  bill,  had  been  put  by  the  plaintifP's  attorney 
into  the  letter-box  of  the  defendant's  attorney,  and  the  latter, 
shortly  afterwards,  called  on  the  former,  in  consequence,  as 
he  said,  of  what  the  former  had  written ;  it  was  held,  there 
was  sufficient  evidence  for  a  jury  of  an  admission  that  notice 
had  been  given  (6).  A  mere  conditional  acknowledgment  of 
liability  in  such  a  case,  in  the  event  of  a  party  primarily 
liable  not  paying,  will  not  dispense  with  the  necessity  of 
formal  notice  (c).  Where,  however,  the  indorser  of  a  bill, 
being  told  that  the  holders  are  about  to  take  proceedings 
against  him,  said  he  would  pay  if  time  was  given  him,  it  was 
held  that  he  had  waived  his  right  to  notice  of  dishonour  (d). 
In  settlement  cases,  proof  that  a  parish  has  relieved  for  seven 
years  has  been  held  to  be  evidence  that  the  pauper  was  settled 
in  the  parish  (e).  So,  evidence  of  relief  given  to  a  pauper 
residing  out  of  the  relieving  parish  admits  a  settlement  (/) ; 
but  mere  relief  of  casaal  paupers  is  no  evidence  of  a  settle- 
ment {g)j  even  where  the  relieving  parish  has  enabled  the 
pauper  to  remove  to  another  parish  (h).  Proof  that  a  party 
to  an  action  (though  not  himself  examined)  has  requested 
others  to  give  false  evidence,  is  evidence  against  him  as  an 
admission  against  his  own  case  (t). 

AdmissionB  by  acquiescence.  Acquiescence  in  an  act  is 
evidence  of  an  admission  ;  but,  to  make  it  so,  it  has  been  said 
that  it  must  exhibit  some  act  of  the  mind,  and  amount  to  volun- 
tary demeanour  or  conduct  of  the  party.  For  non-repudiation 
by  a  principal  of  an  unauthorized  act  of  an  agent  to  bind  the 

(a)  Boyd  v.  BolUm,  Ir.  R.,  8  Eq.  (/)  B,  v.  Edwinstotce,  8  B.  &  G. 

113.  671. 

{b)  Curlewu  y.  Corfield,    1    Q.  B.  {g)  B.  y.  Chatham,  8  Eut,  498. 

814.  (h)  B.  V.  Trotcbtidffe,  7  B.  &  0. 

{c)  Hickt  V.  Duke  of  Beaufort,  4  252. 

Bing.  N.  G.  229.  (i)  Moriarty    y.  London,    Chatham 

(d)   Jroods  V.  Dean,  3  B.  &  S.  101.  and  Dover  Bailway  Co.,  L.  R.,  6  Q. 

{e)  B.  y.  Bamsley,  1  M.  &  S.  377.  B.  314. 
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prinoipal,  the  latter  must  have  had  present  to  his  mind  proper 
materials  on  which  to  exercise  his  election  {k).  It  has  been 
stated  that  ^'  aoquiescence  and  ratification  must  be  founded 
on  a  full  knowledge  of  the  facts ;  and  further,  it  must  be  in 
relation  to  a  transaction  which  may  be  valid  in  itself  and  not 
illegal,  and  to  which  effect  may  be  given  as  against  the  party 
by  his  acquiescence  in  and  adoption  of  the  transaction"  (/). 

Accoimts.  If  an  account  be  delivered  and  retained  for  any 
time  without  objection,  it  is  presumed  to  be  correct  (m) ;  and 
where  an  account  has  been  stated,  and  a  bill  given  for  the 
amount,  the  debtor  cannot,  in  an  action  on  the  bill,  impeach 
the  charges  (n).  An  objection  to  one  of  several  items  in  an 
account,  without  remark  as  to  the  others,  is  evidence  of  an 
admission  that  they  are  correct  (o).  A  banker's  pass  book  is 
evidence  of  acquiescence  by  the  customer  of  the  principles  on 
which  the  accounts  are  made  up  (j»)  ;  but  the  directors  of  a 
building  society  cannot  ratify  an  illegal  borrowing  simply  by 
returning  a  pass  book  (q).  An  account  sent  by  a  creditor  to  a 
debtor  is,  as  against  the  sender,  evidence  of  a  contract  (r) ; 
and,  even  where  the  account,  although  made  out,  was  not 
sent  in,  a  contract  was  implied  («).  In  an  action  by  a  surety 
against  his  principal,  it  has  been  held  that  the  uncontradicted 
statement  by  the  former  to  the  latter,  that  he  had  paid  a  debt 
by  cheque,  is  slight  evidence  of  payment  (t). 

A  notice  to  quit  lands,  which  has  been  served  and  not 
objected  to,  is  evidence  against  the  tenant  that  the  tenancy 
commenced  at  the  season  of  the  year  when  the  notice  to  quit 


{k)  See  J)e  Bu9$ehe  v.  Alt,  8  Gh.  D.  307. 

286.  (p)  mUiamson  y.   WiUiamson,  L. 

(/)  Per   Lord   Fitzgerald   in    Xa  B.,  7  Eq.  642. 

Banque  Jaequet  Cartier  v.  La  Banque  (q)  Per  Lord  Selbome,  Blackburn 

cTEpargne,  ^e.  de  Montreal^  13  App.  Building  Society  y.  CunliffCf  21  Ch.  D. 

Gas.  118.  72. 

(m)   Willit  y.  Jernegan,  2  Atk.  252.  (r)  Morland  y.  leaaCy  20  Beay.  392. 

(fi)  Knox  y.  Whdlleyy  1  Eep.  169.  U\  Bruce  y.  Garden,  17  W.  R.  990. 

(o)  Chesman  y.  Court,  2  H.  &  G.  \t)  Price  y.  Burva,  6  W.  B.  40. 
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expires  (u).  So,  in  an  action  on  use  and  occupation,  payment 
of  rent  is  evidence  of  a  holding,  and  of  its  terms  (x).  Where 
a  purchaser  kept  an  abstract  and  made  an  appointment  to 
examine  the  deeds,  he  was  held  estopped  from  afterwards 
denying  the  contract  to  purchase  (y).  The  mere  omission  to 
take  legal  proceedings  in  respect  thereof  is  not  acquiescence 
in  an  act  (z). 

It  is  held  that  a  party's  own  statements  are  evidence 
against  himself,  whether  they  corroborate  the  contents  of  a 
deed,  or  other  written  iDstrument,  or  not  (a).  In  such  a  case 
it  has  been  decided  that  an  abstract  or  affidavit  used  by  a 
person  on  a  reference  before  a  Master  to  prove  title  in  himself 
may  be  received  in  evidence  against  him  in  a  subsequent 
litigation  (b).  The  statement  relied  upon  must  be  distinctly 
a  statement  of  fact,  and  not  merely  an  opinion  or  inference 
of  law  by  the  deponent ;  for  in  the  latter  case  he  will  not 
be  estopped  (c).  This  doctrine  seems  to  have  been  slightly 
extended  in  the  case  of  Richards  v.  Morgan  (c?),  in  which 
a  question  was  raised  relative  to  the  admissibility  in  an 
action  of  certain  depositions,  which  the  defendant  had  used 
in  a  Chancery  suit,  wherein  the  same  facts  were  in  issue. 
Crompton,  J.,  said,  "  A  document  knowingly  used  as  true, 
by  a  party  in  a  court  of  justice,  is  evidence  against  him 
as  an  admission  even  for  a  stranger  to  the  prior  pro- 
ceedings, at  all  events,  when  it  appears  to  have  been  used 
for  the  very  purpose  of  proving  the  very  fact,  for  the 
proving  of  which  it  is  offered  in  evidence  in  the  subse- 
quent suit."     So  it  was  held,  that  an  examined  copy  of 


(u)  ThomoB  y.    ThofnaSj   2  Gamp.  Dover  Railway  Co.  t.  Ball,  47  L.  T., 

647.  N.  S.  413. 

{x)  ffardm  y.  Hesketh,  4  H.  &  N.  (a)  Slatterie  v.  Fooley,  6  M.  &  W. 

176.  664. 

(y)  Thomas  y.  Brown,  1  Q.  B.  D.  (b)  Fritchardy.  BoffshatcCf  llC.  B. 

714.  457. 

(z)  Fulwood  y.  Fulwood,  9  Ch.  D.  {e)  Morgan  y.  Couehman,  14  0.  B, 

176  ;  of.  Bowland  v.  Mitehell,  13  R.  100. 

F.  G.  457 ;  kdiOl  London,  Chatham  and  {d)  4  B.  &  S.  641. 
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answers  to  inteiMgatories,  filed  in  the  usual  way,  may  be 
read  in  evidence  against  the  person  making  them  in  a  subse- 
quent action  to  which  he  is  a  party,  without  proof  of  his 
handwriting  or  production  of  the  interrogatories  themselves  {e). 

Admissions  are  implied  from  the  attornments  inferred  from 
the  relation  of  landlord  and  tenant  {g) ;  and  from  submission 
to  a  distress  (h) ;  and  in  some  cases  unanswered  letters  are 
evidence  of  the  statements  which  they  contain  (i) ;  but  their 
value  will  depend  entirely  on  special  circumstances.  The 
mere  fact  of  their  not  having  been  answered  will  amount  to 
no  recoguition  of  their  accuracy  (A;),  unless,  of  course,  the 
relation  between  the  parties  is  such  that  a  reply  might  be 
properly  expected  (/)  ;  but  they  will  be  receivable  in  con- 
junction with  subsequent  statements  made  with  reference  to 
them  by  the  party  to  whom  they  are  addressed  (w). 

The  admission  in  divorce  proceedings  by  a  wife  of  the  com- 
mission of  adultery,  even  though  uncorroborated  by  other 
evidence,  is  sufficient  proof  against  herself  of  the  adultery, 
provided  the  court,  after  looking  at  the  evidence  of  such 
admission  with  caution,  considers  that  her  evidence  is  trust- 
worthy, and  that  it  amoimts  to  a  clear,  distinct,  and  unequi- 
vocal admission  of  adultery  (n). 

It  should  be  remembered  that — 

Admissions,  whether  written  or  oral,  which  do 
not  operate  by  way  of  estoppel,  constitute  only 
primd  facie  and  rebuttable  evidence  against 
their  makers,  and  those  claiming  under  them, 
as  between  them  and  others. 

Thus,  although  the  acknowledgment  in  the  body  of  a  deed 

{e)  Fleet  v.  Terrins^  L.  R.,  3  Q.  B.  {k)  See  judgment  of  Bowen,  L.  J., 

636.  in   Wiedemann  v.    Walpole^  (1891)  2 

{g)  Mayor  of  Stafford  v.    Tilly   4  ^\?-^3^-        .    , 

Bing  75  (0  ^^  *^®  judgment  of  WiUes, 

(h)  Crowley  v.  Vitty,  7  Ex.  319.  J-;^  f^^^^^  ^-  ^'^^^^^^^  L.  R.,  7 

(t)  Lucy  V.  Moujlet.bn.  &  N.  229 ;  \^)  GMkill  v.  Skene,  14  Q. B.  664. 

but  see  the  remarks  of  Lord  Hather-  („)  Jiobimon  v.  Sobinton,  1  S.  &  T. 

ley  in  C%a«U'#  (W«<»,  L.  R.,  6  Oh.  266.  393/                                  ' 
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of  the  consideration  money  haviDg  been  received  is  conclusive 
between  the  parties  (o),  a  receipt  indorsed  on  a  deed  was  only 
prtmd  facie  evidence  of  payment  until  it  was,  in  the  case  of 
deeds  executed  since  the  Slst  of  December,  1881,  provided  by 
sect.  55  of  the  Conveyancing  Act,  1881  (jo),  that  "  a  receipt 
for  consideration  money  or  other  consideration  in  the  body  of 
a  deed  or  indorsed  thereon  shall,  in  favour  of  a  subsequent 
purchaser  not  having  notice  that  the  money  or  other  considera- 
tion thereby  acknowledged  to  be  received  was  not  in  fact  pcdd 
or  given  wholly  or  in  part,  be  sufficient  evidence  of  the  pay- 
ment or  giving  of  the  whole  amount  thereof  "  (jp). 

Receipts.  A  receipt  indorsed  on  a  bill,  and  generally  all 
parol  receipts,  are  only  primd  facie  evidence  of  payment.  It 
has  been  held,  indeed,  in  an  action  by  assignees  in  a  bank- 
rupt's name,  that  a  receipt  in  full  of  all  demands  by  the 
nominal  plaintiff  is  conclusive  against  his  assignees  {q) ;  but 
it  seems  that  this  case  is  not  law  (r)  ;  and  it  has  been  held 
that  a  plaintiff  who  had  given  the  defendant  a  receipt  for 
sold  goods  with  a  view  to  defraud  his  creditors,  was  not 
estopped  from  showing  that  no  money  had  passed,  and  that 
no  sale  had  ever  taken  place  (s).  Entries  of  moneys  received 
are  primd  facie  evidence  against  the  maker;  but  entries  of 
payments  are  not,  as  a  general  rule,  evidence  in  his  favour, 
yet  entries  of  payments  may  be  so  connected  with  entries  of 
receipts,  that  if  the  latter  are  read  against  the  maker,  the 
former  would  be  admissible  in  his  favour  {t).  Under  Ord.  33, 
r.  3,  of  the  B».  S.  C,  1883,  the  court  or  a  judge  may  direct 
that,  in  taking  an  account,  the  books  of  account  in  which  the 
accounts  in  question  have  been  kept  shall  be  taken  as  primd 
facie  evidence  of  the  truth  of  the  matters  therein  contained. 

(o)  Saker  v.  Dewey,  1  B.  &  C.  704.  M  Botces  v.  Fatter,  2  H.  &  K.  779. 

/   \  AA  a,  AH  \Ti^  «   A1  W  Bowes  y.  Foster,  supra. 

(p)  44  &  48  Vxot.  o.  41.  ^  p^  KindenOey;  V.-C,  Seevty. 

(j)  Abur  T.  Qeorgt,  1  Camp.  392.       Whitmore,  2  D.  &  S.  460. 
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The  admission  of  a  partner  concerning  the  part- 
nership affairs,  is  evidence  against  his  co- 
partners, if  made  in  the  ordinary  course  of 
business  (u) ;  that  of  an  agent  is  evidence 
against  his  principal ;  and  that  of  one  of 
several  parties  jointly  interested  is  evidence 
against  the  others  or  other  of  them. 

Thus,  the  adnussion  by  one  of  several  plaintiffs  who  sued 
as  partners,  that  the  subject-matter  of  the  action  was  his  own 
personal  contract,  has  been  received  as  evidence  to  bar  the 
action  (;r).  And  generally,  in  partnership  transactions,  the 
representations,  although  tortious  or  fraudulent,  of  a  partner 
are  binding  on  his  co-partners  (y).  So,  the  admission  of  a 
retired  partner  as  to  a  partnership  transaction  while  he  was 
in  the  firm,  is  evidence  in  an  action  against  a  continuing 
partner  (z) ;  and  admissions  made  by  one  partner  after  disso- 
lution are  admissible  to  prove  payment  of  a  partnership  debt 
after  dissolution  (a). 

When  there  is  a  joint  interest,  the  admissions  of  one  party 
concerning  a  material  fact  within  his  knowledge  are  generally 
evidence  against  another  party  (6).  Thus,  an  admission  by 
one  in  his  character  of  executor  is  evidence  against  his  co- 
executor  (c)  except  perhaps  under  special  circumstances  (^). 
A  receipt  by  one  of  two  trustees  is  evidence  against  both  (e). 

In  Whitcomb  v.  Whiting  (/),  it  was  held  that  payment  of 
interest  by  one  of  several  makers  of  a  joint  and  several  pro- 
missory note  takes  it  out  of  the  Statute  of  Limitations  as 
against  the  others ;  and  that  such  payment  may  be  given  in 
evidence  in  a  separate  action  against  any  one  of  the  others. 

(m)  Partnenhip  Act,   1890  (53  &  191. 
64  Vict.  o.  89),  s.  15.  (h)  Per  Le  Blanc,  J.,  jR.  v.  Hard- 

ix)  Zueas  y.  De  la  Com,  1  M.  &  S.  wieke,  11  East,  589. 
249.  W  Fox  V.  Waters,  12  A.  &  E.  43. 

(y)  TLapp  y.  Latham,  2  B.  &  Aid.  \d)  See  judgment  of  Kaj,  L.  J., 

795.  in  Feek  v.  Ray,  (1894)  3  Ch.  p.  289. 

(«)  Wood  V.   Sradeleeh,   1  Taunt.  {e)  Seatfe  y.  Johnaon,   3  B.  &  0. 

104.  421. 

(a)  FritohardY.  Draper,  1  R.  &  M.  (/)  Dougl.  652. 

P.  R 
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It  was  also  stated  by  Lord  Mansfield  in  that  case,  that  ^'  an 
admission  by  one  is  an  admission  by  all."  By  sect.  1  of 
Lord  Tenterden's  Act  (^),  it  was  enaoted,  that  no  joint  con- 
tractor shall  lose  the  benefit  of  the  statute  by  the  written 
acknowledgment  or  promise  of  another ;  though  the  effect  of 
payment  by  one  of  such  joint  contractors  is  expressly  reserved 
to  continue  as  before  the  statute  {h) ;  but  by  the  Mercantile 
Law  Amendment  Act,  1856  (19  &  20  Vict.  o.  97,  s.  14),  no 
co-contractor  or  co-debtor,  whether  liable  jointly  only,  or 
jointly  and  severally,  will  lose  the  benefit  of  the  Statutes  of 
Limitation,  by  reason  only  of  payment  of  any  principal, 
interest,  or  other  money  by  any  other  co-contractor  or  co- 
debtor. 

Before  the  acts  or  acknowledgment  of  one  party  can  be 
made  evidence  against  another,  it  must  be  proved  that  such 
a  joint  interest  existed  as  creates  an  express  or  implied  au- 
thority to  bind  (*).  It  is  not  enough  that  there  should  be  a 
mere  community  without  an  actual  privity  of  interest.  Thus, 
the  courts  have  refused  to  extend  the  doctrine  of  Whitcomh 
v.  Whiting  to  the  case  of  a  payment  by  one  of  two  joint  and 
several  makers  of  a  promissory  note  as  against  the  executors 
of  the  other ;  and  have  held  that  such  a  payment  does  not 
take  the  note  out  of  the  Statute  of  Limitations  as  against  the 
latter  (A;).  So,  payment  by  an  executor  of  one  of  two  such 
makers  will  not  take  the  note  out  of  the  statute  as  against  the 
other  (/).  In  actions  of  tort,  the  admissions  of  one  defendant 
will  not  as  a  general  rule  afPect  another  defendant.  In  settle- 
ment cases,  however,  it  has  been  held  that  the  declarations  of 
a  rated  parishioner  are  evidence  against  his  own  parish  {m), 

Piincipal  and  agent.  In  cases  of  principal  and  agent,  the 
ordinary  rule  applies,  quifacitper  aliumfacit  per  se :  and  the 

(^)  9  Qeo,  4,  0.  14.  W  -4/*i«*  v.  Tredgold,  2  B.  &  0. 

(A)  BradfieUY.  Tupper,  7  Ex  27.  ^^^  ^^^  ^^  j^^^^^^  ^  ^    &  ^^ 

(i)  Dickiman  v.  Valpy,  10  B.  &  0.  396. 

128.  (m)  JR.  y.  Hardwieke,  11  East,  578. 
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principal  will  be  affected  by  the  adnuBsions  of  his  agent,  so 
far  as  they  are  within  the  scope  of  his  authority ;  but  not 
when  they  exceed  it  («),  Thus,  it  has  been  said : — "  When 
it  is  proved  that  A.  is  agent  of  B.,  whatever  A.  does,  or  says, 
or  writes  in  the  making  of  a  contract  as  agent  of  B.,  is  ad- 
missible in  evidence  because  it  is  part  of  the  contract  which 
he  makes  for  B.,  and  therefore  binds  B."  (o) ;  and  the  prin- 
cipal's liability  towards  third  parties  cannot  be  restricted  by 
any  private  arrangement  between  him  and  his  agent  (p). 
Evidence  of  an  interpreter's  version  of  an  agent's  language 
is  primd  facie  correct,  and  is  evidence  against  the  principal 
without  calling  the  interpreter  {q). 

In  the  language  of  a  well-known  writer  (r),  "the  repre- 
sentation, declaration,  and  admission  of  the  agent  does  not 
bind  the  principal  if  it  is  not  made  at  the  very  time  of  the 
contract  but  upon  another  occasion,  or  if  it  does  not  concern 
the  subject-matter  of  the  contract,  but  some  other  matter  in 
no  degree  belonging  to  the  res  gestce.^^  Thus,  a  letter  from 
an  agent  to  his  principal,  containing  merely  sui  account  of 
his  trans£K)tions,  is  not  evidence  against  the  latter  {s) ;  but 
where  an  agent,  within  the  scope  of  his  authority,  wrote  to 
Ms  principals  that  he  had  received  a  sum  of  money  on  their 
account,  and  they  replied,  giving  directions  as  to  its  disposi- 
tion, it  was  held  that  the  agent's  statement  so  recognized 
was  evidence  that  the  principals  had  received  the  money  {t). 

A  principal  will,  of  course,  not  be  prejudiced  by  the  un- 
authorized admission  of  his  agent.  Thus,  in  detinue  for 
goods  against  a  pawnbroker,  to  prove  possession,  evidence 
was  rejected  of  a  statement  by  the  defendant's  shopman,  that 
it  was  a  hard  case  on  his  master,  who  had  advanced  money 

(«)  Great   Western  Railway  Co,  v.  1  Q.  B.  97. 

WiUia,  18  C.  B.,  N.  S.  748.  iq)  Beid  v.  Moskins,  6  E.  &  B.  963. 

(o)  Per  Gibbs,  0.  J.,  Langhom  v.  (r)  Story  on  Agency,  ^  135. 

AUnutty  4  Tannt.  519.  \a)  Langhom  y.  Allnutty  4  Taont. 

(p)  Maddiek  y.  Marthall,  18  C.  B.,  511. 

N.  S.  829 ;  Edmunds  y.  Bushell,  L.  B.,  (0  Coates  y.  Bainbridge,  6  Bing.  58. 

r2 
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on  the  goods.  It  was  held  that  such  a  statement  was  not 
within  the  scope  of  the  shopman's  authority;  and  Tindal, 
C.  J.,  said  : — "  It  is  dangerous  to  open  the  door  to  declara- 
tions by  agents  beyond  what  the  cases  have  already  done. 
The  declaration  itself  is  evidence  against  the  principal,  not 
given  upon  oath ;  it  is  made  in  his  absence,  when  he  has  no 
opportunity  to  set  it  aside,  if  incorrectly  made,  by  any  ob- 
servation, or  any  question  put  to  the  agent Evidence 

of  such  a  nature  ought  always  to  be  kept  within  the  strictest 
limits  to  which  the  cases  have  confined  it "  (m). 

It  is  not  necessary  to  call  the  agent  to  prove  his  admis- 
sions {x) ;  and  in  tort  the  statements  of  an  authorized  agent 
of  the  defendant  as  to  the  subject-matter  of  the  action,  have 
been  received  without  the  agent  being  called  {y). 

Joint-stock  companies  are  bound  by  the  contracts  of  their 
directors  and  other  agents  acting  within  the  scope  of  their 
authority  ;  but  when  a  contract  entered  into  by  the  directors 
of  a  company  is  ultra  vires  of  that  company,  as  being  against 
its  memorandum  of  association,  not  only  is  it  not  binding 
on  that  company,  but  it  cannot  be  made  binding  by  being 
ratified  by  the  general  body  of  shareholders  (s).  A  company 
cannot  ratify  a  contract  entered  into  on  its  behalf  previous  to 
its  registration  (a) .  The  statements  of  a  chairman  of  directors, 
at  a  meeting  of  the  company,  are  not  admissions  of  the  com- 
pany (b). 

Agency  must  be  proved  before  the  admissions  can  be  re- 
ceived; though  comparatively  slight  evidence  is  received  as 
prtmd  facie  evidence  of  authority.  Thus,  to  prove  authority 
to  sign  a  guarantee,  evidence  that  the  agent,  the  defendant's 
son,  had  signed  for  the  defendant  in  three  or  four  instances 
and  accepted  bills,  was  held  sufficient  primd  facie  evidence  of 

(m]  Garth  y.  Hoicard,  8  Bing.  453.  t.  Riehe,  L.  B.,  7  E.  &  I.  668. 
Ix)  Irving  v.  Motley^  7  Bing.  643.  (a)  Kelner  t.  Baxter,  L.  R.,  2  0.  P. 

(y)  Peyton   ▼.    St,    Thomases  Hot-  174. 
pital,  4  M.  &  B.  625,  n.  {h)  In  re  Levala  Mining  Co.,  22  Ch. 

(z)  Ashbvry  Railway  Carriage  Co.  D.  693. 
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agency  (c).  So,  production  of  a  writ  purporting  to  be  signed 
bj  the  plaintiff's  town  agent,  coupled  with  a  receipt  for  the 
sum  claimed,  purporting  also  to  be  signed  by  such  agent,  has 
been  received  to  prove  a  plea  of  payment  {d). 

The  admissions  of  agents  are  receivable  in  criminal  cases, 
but  only  to  supply  a  link  in  the  evidence.  Thus,  on  Lord 
Melville's  trial  for  embezzlement,  evidence  was  received  of  a 
receipt  of  public  money  by  an  authorized  agent,  to  show  that 
the  money  was  actually  received.  Lord  Erskine  said: — 
"  The  first  steps  in  the  proof  of  the  charge  must  advance  by 
evidence  applicable  alike  to  civil  and  criminal  oases ;  for  a 
fact  must  be  established  by  the  same  evidence,  whether  it  is 
to  be  followed  by  a  civil  or  criminal  consequence ;  but  it  is  a 
totally  different  question,  in  the  consideration  of  criminal 
justice,  as  distinguished  from  civil,  how  the  noble  person  now 
on  trial  may  be  affected  by  the  fact,  when  so  established.  The 
receipt  by  the  paymaster  would  in  itself  involve  him  civilly, 
but  could,  by  no  possibility,  convict  him  of  a  crime"  {e). 
Where  the  wife  of  a  prisoner  charged  with  receiving  stolen 
goods  had  made  out  a  list  of  goods  and  prices  at  his  request, 
and  subsequently  handed  it  to  the  police  in  his  presence,  it 
was  held  that  such  list  could  be  given  in  evidence  against  the 
prisoner  (/). 

The  instructions  of  a  principal  to  his  agent  are  not  evidence 
in  an  action  on  a  contract  against  a  third  party,  unless  it  be 
shown  that  they  were  communicated  to  the  latter  (g).  The 
admissions  of  an  infant  are  generally  not  evidence  against 
him  (A) ;  nor,  generally,  are  the  admissions  of  a  guardian,  or 
next  friend,  evidence  against  an  infant  who  sues  by  him  (i). 
But  infants  and  their  guardians  and  next  friends  are  now 
compellable  to  make  discovery  of  documents  and  to  answer 
interrogatories  in  the  same  way  as  other  litigants.  (See 
Part  III.  Chapters  VII.  and  VIII.) 

(c)  TFaikins  v.  Vinee,  2  Stark.  868.  {ff)  Smethurti  v.  Taylor^  12  M.  & 

{d)   Weary  v.   Alderson,   2   M.   &  W.  645. 
Bob.  127.  (A)  Holden  v.  Heam,  1  Beav.  465. 

{e)  29  How.  St.  Tr.  746.  (i)  Cowling  v.  AVy,  2  Stark.  366 ; 

(/)  M.  T.  Mallory,  13  Q.  B.  D.  33.  s.  v.  Jamet  v.  UatJUld,  1  Stra.  548. 
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Admissions  by  solicitors.  A  solicitor  is  presumed  to  have 
authority  for  whatever  he  may  say  or  do  on  behalf  of  his 
client:  and  his  authority  to  make  admissions  in  an  action 
will  be  implied  when  he  has  been  proved  to  be  the  solicitor  on 
the  record  (k).  In  Young  v.  Wright  (/),  Lord  Ellenborough 
said : — "  If  a  fact  is  admitted  by  the  attorney  on  the  record 
with  intent  to  obviate  the  necessity  of  proving  it,  he  must  be 
supposed  to  have  authority  for  the  purpose,  and  his  client 
will  be  bound  by  the  admission  ;  but  it  is  clear  that  whatever 
the  attorney  says  in  the  course  of  conversation  is  not  evidence 
in  the  cause  {m). 

Where  an  attorney  on  the  record  gave  the  following  \mder- 
taking  :  "  I  hereby  undertake  to  appear  for  A.  and  B.,  joint 
owners  of  the  sloop  Arundel,^^  &c.,  this  was  held  sufficient 
2mmd  fade  evidence  that  A.  and  B.  were  such  joint  owners  («) ; 
but  an  admission  before  action  by  an  attorney  who  afterwards 
appeared  on  the  record,  has  been  held  insufficient,  without 
proof  that  he  was  authorized  at  the  time  to  make  the  admis- 
sion (o).  An  admission  by  a  solicitor's  clerk  or  agent  is  as 
valid  as  an  admission  by  the  solicitor  (;?).  Where  the  de- 
fendant's attorney,  after  a  controversy  had  arisen,  admitted 
in  conversation  with  the  plaintiff's  attorney  that  his  client's 
title  was  under  B.,  and  ended  with  B.,  and  the  plaintiff 
claimed  as  a  remainderman  after  B.,  this  was  held  to  be  a 
good  admission  of  B.'s  title  {q).  So,  in  an  action  on  a  bill, 
an  admission  by  the  defendant's  attorney  that  the  acceptance 
was  in  his  client's  handwriting  is  evidence  of  acceptance 
without  production  of  the  bill  {r). 

Admissions  by  counsel.  It  has  been  said  that  if  the  parties 
have  a  particular  controversy,  and  it  seems  plain  that  a  cer- 
tain fact  is  admitted,  the  jury,  as  men  of  common  sense,  may 

(k)  Gainsford     v.      Grammar,      2  W    Waff8tafY.mh(m,^B.&Ad. 

Camp.  9.  339. 

(/)  1  Camp.  159.  Ad.^845?^''  ""'    ^*^^^^'   ^   ^'   * 

(m)  See  Ftteh  v.  Zi/on,  9  Q.  B.  147.  (q)  j)^eit  v.  Meux,  15  C.  B.  142. 

(fi)  Marshall  y.  C/^jf,  4  Camp.  133.  (r)  Chaplin  y.  Iwy,  9  Ex.  631. 
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draw  the  same  conclusion  as  to  that  fact  as  if  it  were  f ormallj 
proved  before  them  (s) ;  and  therefore  it  has  been  suggested 
that  if  counsel  opens  statements  which  he  does  not  prove,  the 
opposite  party  may  treat  them  as  admissions;  but  this 
doctrine  has  been  disputed  in  a  later  case  {t).  G-enerally 
counsel  have  authority  to  make  all  admissions  in  civil  cases, 
which  they  may  think  proper  in  the  conduct  of  a  case :  and 
accordingly  a  special  case  signed  by  counsel  on  each  side,  at  a 
former  trial,  has  been  held  evidence  of  all  the  facts  therein 
stated,  at  a  subsequent  trial  (u)  ;  but  ordinary  and  less  formal 
admissions  by  counsel  at  a  former  trial  are  not  evidence  on  a 
subsequent  trial  {x).  When  counsel  with  the  authority  of 
their  clients  consent  to  an  order  the  clients  cannot  arbitrarily 
withdraw  such  consent  (y).  In  criminal  cases  it  appears  that 
solicitors  have  no  authority  to  make  admissions ;  and  it  seems 
that  not  even  counsel  have  such  authority  (s). 

Admissions  by  a  wife.  A  wife  has  no  implied  authority  to 
make  admissions  in  prejudice  of  her  husband's  rights,  even 
though  he  may  possess  such  rights  jure  uxoria  {a) ;  nor  can 
her  admission  of  a  tort  committed  by  her  be  given  in  evidence 
to  affect  her  husband  in  an  action  in  which  he  is  liable  for 
costs  and  damages  (6).  Where  a  wife  was  carrying  on  busi- 
ness at  a  distance  from  her  husband,  it  was  held  that  her 
admission  as  to  the  amount  of  rent,  and  the  terms  of  tenancy, 
was  not  evidence  of  the  facts  against  him,  in  replevin  by  him 
against  his  landlord.  Alderson,  B.,  said : — "  A  wife  cannot 
bind  her  husband  by  her  admissions,  unless  they  fall  within 
the  scope  of  the  authority  which  she  may  be  reasonably  pre- 
sumed to  have  derived  from  him ;  and  where  she  is  carrying 
on  a  trade,  if  it  be  necessary  for  that  purpose  that  she  should 

(»)  Per   Alderson,    B.,   Stracy  v.  (x)  Coiledge  y,  fforfif  ZBing,  lid, 

Blake,  1  M.  &  W.  173.  (y)  Harvey  v.  Croydon  Rural  Sani- 

{t)  Duneotnbfi  v.  Daniell,  8  C.  &  P.       tary  Authority,  L.  R.,  26  C.  J).  249. 

'&Tj^U'^^%,f^:ll  t         (--)  ^-  -  ^-*'«.  «  C.  *  p.  675. 
(«)   Van  Wart  v.  Woolley,  R.  &  M.  («)  ^^*«»  v.  PrUchett,  6  T.  R.  681. 

4  ;  Swinfm  T.  Smnfen,  18  C.  B.  485.  (b)  Denn  v.  JFhite,  7  T.  B.  112. 
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have  such  a  power,  she  may  he  his  agent  to  make  admissions 
with  respect  to  matters  connected  with  the  trade.  .  .  . 
Here  it  could  not  he  necessary,  for  the  purpose  of  carrying 
on  the  husiness  of  the  shop,  that  she  should  make  admissions 
of  an  antecedent  contract  for  the  hire  of  the  shop "  {c). 
Whenever  it  can  be  inferred,  from  the  antecedents  of  a  case, 
that  a  wife  had  an  express  or  implied  authority,  as  an  agent, 
to  hind  her  husband,  her  admissions  will  affect  him  (d). 
Thus,  in  an  action  against  a  husband  for  goods  supplied  to 
his  wife,  the  jury  ought  not  only  to  be  asked  whether  the 
goods  were  necessaries,  but  also  whether  the  wife  had 
authority  to  buy  {e) ;  for  a  wife  has  no  original  authority  to 
pledge  her  husband's  credit  at  all  (/).  Where  a  business 
is  such  as  is  usually  transacted  by  women,  a  wife's  admission 
concerning  it  has  been  received  against  her  husband  {g) ; 
and,  as  regards  her  separate  property,  the  admissions  of  a 
married  woman  are  on  the  same  footing  as  if  she  were 
unmarried. 

Principal  and  surety.  Admissions  by  a  principal  are  not 
evidence  against  a  surety,  unless  connected  and  contem- 
poraneous with  the  original  transaction.  Thus,  a  surety  by 
bond  for  the  conduct  of  a  clerk  has  been  held  not  bound  by 
the  admissions  of  the  clerk  that  he  had  embezzled  money  (A) ; 
nor,  on  a  guarantee  to  pay  for  goods,  is  the  surety  bound  by 
the  admission  of  his  principal  as  to  delivery  («•).  Receipts  in 
the  books  of  a  deceased  collector  or  clerk  are  evidence  against 
a  surety,  as  declarations  in  the  course  of  business  or  against 
interest  (A-). 

Finally,  it  is  to  be  observed  that  the  whole  of  a  statement, 
whether  verbal  or  in  writing,  containing  an  admission  is  to 
be  received  together.     But  every  part  of  the  statement  may 

(e)  Meredith  v.  Footner,  11  M.  &  (9)  Anon,,  1  Str.  527. 

W.  202.  (^)  S^*^^  ▼•  Whittingham,  6  C.  & 

W  Manfyy- Scott,  2  Sm.  L.O  ^'if'^,ans^,j,,attie.  1  0.  &  P.  394. 
(e)  Beid  V.  Teaklif,  IZ  C.  B .  627;  (Ar)  Middleton  y.  Melton,  10  B.  & 

cf .  Jolley  Y.  Rees,  15  C.  B.,  N.  S.  628.  c.  317  ;    Whitmarsh  v.  George,  8  B. 

(/)  Beneaux  v.  Teahle,  8  Ex.  680.  &  C.  ^'^Q, 
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not  have  the  same  legal  operation.  Thus,  in  an  action 
against  a  partnership  firm  for  goods  supplied  between  June, 
1893,  and  February,  1894,  the  only  evidence  that  one  of  the 
defendants  had  ever  been  a  member  of  the  firm  at  all  was  a 
letter  written  by  him,  on  January  2nd,  1893,  to  the  manager 
of  a  bank,  with  whom  the  firm  had  an  account,  in  answer  to 
an  inquiry  as  to  whether  he  claimed  any  interest  in  the 
balance  standing  to  the  credit  of  the  firm  at  the  bank,  which 
letter  was  as  follows  : — "I  have  not  banked  any  money  this 
last  eight  months,  as  I  have  dissolved  partnership  with  my 
brother  last  April."  It  was  contended,  for  the  defendant,  that 
the  admission  of  the  partnership  could  not  be  separated  from 
the  statement  of  the  dissolution.  This  the  County  Court 
judge  held,  but  on  appeal  the  Divisional  Court  held  otherwise. 
Wills,  J.,  said — "  the  letter  clearly  contains  an  admission  that 
William  was  a  partner  in  Wren  Brothers  in  April,  1892,  and 
it  must  be  presumed  that  the  state  of  things  so  admitted  to 
have  existed  at  that  date  continued  to  exist,  unless  the  con- 
trary be  proved.  No  doubt  the  statement  that  the  partnership 
had  been  dissolved  is  evidence  in  the  defendant's  favour ;  but 
it  is  for  the  jury  to  say  what  weight  is  to  be  attached  to 
it"(/).  The  statement  vrill  not  be  inadmissible,  because 
portions  of  it  contain  hearsay ;  but  the  fact  will  be  matter  of 
comment  by  the  judge  to  a  jury,  and  he  will  also  remind 
them  that  it  is  their  duty  to  consider  the  whole  statement, 
although  an  omission  in  this  respect  will  not  vitiate  a  verdict, 
if  it  appear  that  the  whole  admission  has  been  otherwise 
brought  fairly  before  them. 

A  party  against  whom  a  deed  is  produced  has  a  right  to 
insist  on  the  whole  deed  being  read.  But  a  mutilated  docu- 
ment may  nevertheless  be  given  in  evidence  (m). 

(I)  Broum  v.  Wren  JBrothera,  (1895)  (m)  Lord  Trimiestown  v.  Kinnit,  9 

1  Q.  B.  390.  C.  &  F.  775. 
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Payment  into  Court, 

The  effect  of  payment  into  court  as  an  admission  of 
liability  is  now  governed  by  Order  22  of  the  R.  S.  C,  1883. 
Rule  1  of  that  Order  is  as  follows : — "  Where  any  action  is 
brought  to  recover  a  debt  or  damages,  any  defendant  may, 
before  or  at  the  time  of  delivering  his  defence^  or  at  any 
later  time  by  leave  of  the  court  or  a  judge,  pay  into  court  a 
sum  of  money  by  way  of  satisfaction,  which  shall  be  taken  to 
admit  the  claim  or  cause  of  action  in  respect  of  which  the 
payment  is  made,  or  he  may,  with  a  defence  denying  liability 
(except  in  actions  or  counter-claims  for  libel  or  slander),  pay 
money  into  court  which  shall  be  subject  to  the  provisions  of 
rule  6.  Provided  that  in  an  action  on  a  bond  under  the 
statute  8  &  9  Will.  3,  c.  11,  payment  into  court  shall  be 
admissible  to  particular  breaches  only  and  not  to  the  whole 
action."  Payment  into  court  without  a  denial  of  liability  is 
only  an  admission  of  liability  up  to  the  amount  paid  in. 
Therefore,  when,  in  an  action  on  a  bill  for  work  done, 
the  defendants  paid  in  10/.  without  any  denial  of  liability, 
the  defendants  were  held  not  precluded  from  showing  that 
the  work  was  not  done  at  their  request  except  as  to  that 
amount  (n). 

Rule  6  is  as  follows : — "  When  the  liability  of  the  defend- 
ant in  respect  of  the  claim  or  cause  of  action  in  satisfaction  of 
which  the  payment  into  court  has  been  made,  is  denied  in  the 
defence,  the  following  rules  shall  apply:  (a)  The  plaintiff 
may  accept  in  satisfaction  of  the  claim  or  cause  of  action  in 
respect  of  which  the  payment  into  court  has  been  made,  the 
sum  so  paid  in,  in  which  case  he  shall  be  entitled  to  have  the 
money  paid  out  to  him  as  hereinafter  provided,  notwithstand- 
ing the  defendant's  denial  of  liability,  whereupon  all  further 
proceedings,  in  respect  of  such  claim  or  cause  of  action,  except 

(m)  Emnell  v.  Dav%e9,  (1893)  1  Q.  B.  367. 
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as  to  costs,  shall  be  stayed ;  or  the  plaintiff  may  refuse  to 
accept  the  money  in  satisfaction  and  reply  accordingly,  in 
which  case  the  money  shall  remain  in  court  subject  to  the 
provisions  hereinafter  mentioned,  (b)  If  the  plaintiff  accepts 
the  money  so  paid  in,  he  shall,  after  service  of  such  notice  in 
the  form  No.  4  in  Appendix  B.,  as  is  in  rule  7  mentioned,  or 
after  delivery  of  a  reply  accepting  the  money,  be  entitled  to 
have  the  money  paid  out  to  himself  on  request,  or  to  his 
solicitor  on  the  plaintifE's  written  authority,  unless  the  court 
or  a  judge  shall  otherwise  order,  (c)  If  the  plaintifE  does  not 
accept  in  satisfaction  of  the  claim  or  cause  of  action  in  respect 
of  which  the  payment  into  court  has  been  made,  the  sum  so 
paid  in,  but  proceeds  with  the  action  in  respect  of  such  claim 
or  cause  of  action  or  any  part  thereof,  the  money  shall  remain 
in  court  and  be  subject  to  the  order  of  the  court  or  a  judge, 
and  shall  not  be  paid  out  of  court  except  in  pursuance  of  an 
order.  If  the  plaintiff  proceeds  with  the  action  in  respect  of 
such  claim  or  cause  of  action  or  any  part  thereof,  and  recovers 
less  than  the  amount  paid  into  court,  the  amount  paid  in  shall 
be  applied,  so  far  as  is  necessary,  in  satisfaction  of  the 
plaintiff's  claim,  and  the  balance  (if  any)  shall  imder  such 
order  be  repaid  to  the  defendant.  If  the  defendant  succeeds 
in  respect  of  such  claim  or  cause  of  action,  the  whole  amount 
shall,  xmder  such  order,  be  repaid  to  him." 

Admissions  without  Prejudice. 

An  admission  cannot  be  given  in  evidence  against  a  party 
who  has  made  it  with  a  declaration  or  intimation  that  it  is  to 
be  regarded  as  confidential,  or  without  prejudice,  nor  can  the 
answer  to  such  a  communication,  even  though  not  guarded 
by  similar  words  (o) ;  for,  when  a  correspondence  begins 
with  a  letter  written  "without  prejudice,"  that  covers  the 

(o)  Paddock  v.  Forrester y  3  M.  &  G.  903. 
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whole  (p).  When  a  letter  was  written  by  the  plaintiff ^s 
Bolioitors  to  the  defendant  with  proposals  for  a  compromise, 
but  not  expressed  to  be  "without  prejudice,"  and  it  was 
followed  in  a  day  or  two  by  another  letter  from  the  solicitors 
to  the  effect  that  their  communications  were  intended  to  be 
"  without  prejudice  to  the  plaintiff's  legal  and  other  rights," 
it  was  held  by  Hall,  V.-C,  that  the  second  letter  protected 
the  first  and  also  subsequent  letters  from  being  used  in  evi- 
dence (q).  It  must  appear  distinctly  that  the  communication 
was  meant  to  be  confidential;  and  an  offer  of  compromise, 
unaccompanied  by  any  such  qualification,  is  strictly  receiv- 
able in  the  nature  of  an  admission  (r).  When  an  offer  is 
made  in  a  letter  written  without  prejudice,  and  such  offer  is 
accepted  («),  or  when  an  admission  is  made  in  such  a  letter 
subject  to  a  condition,  and  such  condition  has  been  per- 
formed (^),  the  letter  can  be  used  in  evidence  against  the 
writer,  notwithstanding  that  it  was  written  "  without  preju- 
dice." With  these  exceptions,  nothing  which  is  written  or 
said  without  prejudice,  can  be  used  as  evidence  without  the 
consent  of  both  parties  {u).  It  has  been  laid  down  that  the 
rule  has  no  application  to  a  document  which  in  its  nature 
may  prejudice  the  person  to  whom  it  is  addressed,  and,  there- 
fore, when  a  letter  headed  "  without  prejudice  "  was  sent  by 
a  debtor  to  one  of  his  creditors,  in  which  the  debtor  offered 
to  compound  for  the  debt,  and  stated  that  he  was  unable  to 
pay  his  debts  and  would  suspend  payment  unless  the  com- 
position was  accepted,  it  was  held  that  the  letter  was  ad- 
missible in  evidence  to  prove  an  act  of  bankruptcy  by  the 
debtor  (a*). 

(p)  He  Karris,  44  L.  J.,  Bkcv.  33.  (t)  Eoldaworth  v.  Dimsdale,  19  W. 

Iq)  Peacock  v.  Harper^  26  W.  R.  R.  798. 

109.  (w)   Walker  v.  FFiltshire,  23  Q.  B. 

(r)   Wallace  ▼.  Small,  M.  &  M.  446.  D.  337. 

(«)  In  re  Biver  Steamer  Co.,  L.  R.,  (x)  He  Daintrey,  (1893)   2   Q.  B. 

6  Oh.  822.  116. 
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Admissiotis  before  Searing  or  Trial. 

In  order  to  save  expense  and  faoilitate  proceedings,  it  is 
nsual  and  right  for  each  party,  previous  to  trial,  to  call  on 
the  opposite  party  to  make  various  admissions,  by  which  the 
party  so  admittiog  cannot  be  prejudiced,  and  to  which  there- 
fore he  cannot  reasonably  object.  These  admissions  are  now 
regulated  and  required  by  Ord.  32  of  the  E..  S.  C,  1883, 
which  provides  that — 

"  Eule  1.  Any  party  to  a  cause  or  matter  may  give  notice, 
by  his  pleading,  or  otherwise  in  writing,  that  he  admits  the 
truth  of  the  whole  or  any  part  of  the  case  of  any  other 
party. 

"  Bule  2.  Either  party  may  call  ui)on  the  other  party  to 
admit  any  document,  saving  all  just  exceptions ;  and  in  ccuse 
of  refusal  or  neglect  to  admit,  after  such  notice,  the  costs  of 
proving  any  such  document  shall  be  paid  by  the  party  so 
neglecting  or  refusing,  whatever  the  result  of  the  cause  or 
matter  may  be,  unless  at  the  trial  or  hearing  the  court  or  a 
judge  shall  certify  that  the  refusal  to  admit  was  reasonable ; 
and  no  costs  of  proving  any  document  shall  be  allowed  unless 
such  notice  be  given,  except  where  the  omission  to  give  the 
notice  is,  in  the  opinion  of  the  taxing  officer,  a  saving  of 
expense. 

"  Bule  4.  Any  party  may,  by  notice  in  writing,  at  any 
time  not  later  than  nine  days  before  the  day  for  which  notice 
of  trial  has  been  given,  call  on  any  other  party  to  admit,  for 
the  purposes  of  the  cause,  matter,  or  issue  only,  any  specific 
fact  or  facts  mentioned  in  such  notice.  And  in  case  of  refusal 
or  neglect  to  admit  the  same  within  six  days  after  service  of 
such  notice,  or  within  such  further  time  as  may  be  allowed 
by  the  court  or  a  judge,  the  costs  of  proving  such  fact  or 
facts  shall  be  paid  by  the  party  so  neglecting  or  refusing, 
whatever  the  result  of  the  cause,  matter,  or  issue  may  be, 
unless  at  the  trial  or  hearing  the  court  or  a  judge  certify 
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that  the  refusal  to  admit  was  reasonable,  or  unless  the  oourt 
or  a  judge  shall  at  any  time  otherwise  order  or  direct.  Pro- 
vided that  any  admission  made  in  pursuance  of  suoh  notice 
is  to  be  deemed  to  be  made  only  for  the  purposes  of  the  par- 
ticular cause,  matter,  or  issue,  and  not  as  an  admission  to  be 
used  against  the  party  on  any  other  occasion  or  in  favour  of 
any  person  other  than  the  party  giving  the  notice :  provided 
also,  that  the  court  or  a  judge  may  at  any  time  allow  any 
party  to  amend  or  withdraw  any  admission  so  made  on  such 
terms  as  may  be  just." 

"Kule  6.  Any  party  may  at  any  stage  of  a  cause  or 
matter,  where  admissions  of  fact  have  been  made,  either  on 
the  pleadings  or  otherwise,  apply  to  the  oourt  or  a  judge  for 
such  judgment  or  order  as  upon  such  admissions  he  may  be 
entitled  to,  without  waiting  for  the  determination  of  any 
other  question  between  the  parties ;  and  the  court  or  a  judge 
may,  upon  such  application,  make  such  order,  or  give  such 
judgment,  as  the  court  or  judge  may  think  just  (y). 

"  Eule  7.  An  affidavit  of  the  solicitor  or  his  clerk,  of  the 
due  signature  of  any  admissions  made  in  pursuance  of  any 
notice  to  admit  documents  or  facts,  shall  be  sufficient  evidence 
of  such  admissions,  if  evidence  thereof  be  required. 

"  Rule  8.  Notice  to  produce  documents  shall  be  in  the  Form 
No.  14  in  Appendix  B.,  with  such  variations  as  circumstances 
may  require.  An  affidavit  of  the  solicitor,  or  his  clerk,  of  the 
service  of  any  notice  to  produce,  and  of  the  time  when  it  was 
served,  with  a  copy  of  the  notice  to  produce,  shall  in  all  cases 
be  sufficient  evidence  of  the  service  of  the  notice,  and  of  the 
time  when  it  was  served."  The  object  of  this  rule  is  to  enable 
secondary  evidence  of  the  documents  to  be  given  at  the  trial 
if  they  are  not  produced  pursuant  to  the  notice. 

Eule  4  is  new ;  but  Eule  2  is  substantially  the  same  as 

(y)  The  court  can  give  leave  in  a      See  ffollU  v.  Surton,  (1892)  3  Ch. 
proper  case  to  withdraw  admissions.      226. 
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Ord.  32,  r.  2  of  the  E.  S.  C,  1875,  and  is  also  similar  to  the 
practice  existing  prior  to  1875  uiider  the  Common  Law  Pro- 
cedure Act,  1852,  and  the  Chancery  Amendment  Act,  1858. 
Under  those  Acts  it  was  held  that  a  party,  by  admitting  a 
document,  does  not  thereby  in  any  way  recognize  its  legal 
validity,  but  merely  enables  the  opposite  party  to  dispense 
with  the  usual  evidence  which  would  otherwise  be  necessary 
to  bring  it  before  the  court.  Thus,  when  a  party  admitted 
his  signature  to  a  bill  of  exchange,  he  was  still  allowed  to 
object  to  the  insufficiency  of  the  stamp  (s) ;  and  an  admission 
on  notice  of  certain  documents  which  were  described  as  copies 
of,  or  extracts  from,  certain  origincd  documents,  was  held  not 
to  make  such  copies  evidence,  in  the  absence  of  sufficient  reason 
for  the  non-production  of  the  originals  (a).  An  admission  of 
a  bill  of  exchange  drawn  by  the  plaintiff,  directed  to  the 
defendants,  "  and  accepted  by  one  H.  B.  for  the  defendant," 
was  held  to  estop  the  defendants  from  disputing  H.  B.'s 
authority  to  accept  (6) ;  and  it  has  been  held  that,  after 
admission  of  a  deed,  no  objection  can  be  taken  to  an  erasure 
or  interlineation  which  may  afterwards  appear.  In  such  a 
case,  where  the  defendant  objected  at  trial  to  an  unexplained 
interlineation  which  had  been  admitted  without  objection, 
Coleridge,  J.,  said: — "Before  a  party  admits  a  deed  it  is 
produced  to  him  for  the  very  purpose  of  enabling  him  to 
inspect  it,  and  say  whether  he  objects  to  its  admission  in  the 
form  in  which  it  appears  to  be  written.  Here  it  must  be 
considered,  either  that  the  defendant  really  admitted  that  the 
deed  was  correct,  and  the  interlineation  no  objection,  or  that 
the  admission  was  made  with  the  dishonest  intention  of 
entrapping  the  plaintiff ;  and  as  it  must  be  presumed  that 
the  defendant  acted  upon  the  inspection  of  the  deed  upon 
which  he  had  a  right  to  act,  I  think  the  objection  has  been 

{z)  Vans  y.  Whittingim,  2  Dowl.,       ^^^^}  ^^^'^  ^'  ^'"^^  ^^  ^'  &  E. 
^-  °-  '^^'^'  (b)  TFilkei  ▼.  Mopkim,  1  C.  B.  737, 
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waived  under  the  notice  to  admit"  (c).  Where  there  is  a 
variance  in  date  between  the  document  admitted  and  that 
which  is  produced,  it  will  be  immaterial,  unless  the  opposite 
party  has  been  misled  by  it  (d) ;  but  it  ought  to  be  shown 
that  the  document  admitt'Cd  and  that  produced  are  the  same  (e). 

The  courts  will  not  sanction  any  agreement  for  an  admis- 
sion by  which  any  of  the  known  principles  of  law  are  evaded* 
No  effect,  therefore,  will  be  given  to  an  agreement  to  waive 
an  objection  arising  from  a  deed  not  having  been  stamped  (/). 

Ord.  18,  r.  4  of  the  County  Court  Bules,  1889,  contains 
the  following  provision  : — "  Where  a  party  desires  to  give  in 
evidence  any  document,  he  may,  not  less  than  five  clear  days 
before  the  trial,  give  notice  to  any  other  party  in  the  action 
who  is  competent  to  make  admissions,  requiring  him  to  inspect 
and  admit  such  document ;  and  if  such  other  party  shall  not, 
within  three  days  after  receiving  such  notice,  make  such 
admission,  any  expense  of  proving  the  same  at  the  trial  shall 
be  paid  by  him,  whatever  be  the  result  of  the  action,  unless 
the  court  shall  otherwise  order,  and  no  costs  of  proving  any 
document  shall  be  allowed  unless  such  notice  shall  be  given, 
except  in  cases  where,  in  the  opinion  of  the  registreir,  the 
omission  to  give  such  notice  has  been  a  saving  of  expense." 

(<j)  Frgnnan  v.  Steggale,  14  Q.  B.  ie)  Clay  y.  Thaekrah,  9  C.  &  P.  47. 

202.  (/)  Owen  y.  Thonuu,  3  M.  &  K. 

(rf)  Field  y.  Fleming,  6  Dowl.  460.       367. 
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CONFESSIONS. 


As  in  oiyil  controversies  the  admissions  of  parties  are  received 
against  their  makers,  so  in  criminal  trials  the  confession  of  a 
prisoner  is  held  to  be  evidence  agaiost  him  of  a  high  nature ; 
but  since  a  person  charged  with  a  crime  may  be  induced  by 
his  situation  either  to  criminate  himself  untruly,  under  the 
influence  of  excitement  and  terror,  or  trusting  to  a  promise  of 
forgiveness  by  a  prosecutor,  or  other  person  who  may  be 
presumed  to  have  a  power  of  pardoning,  it  has  long  been  the 
policy  of  the  criminal  law  to  reject  evidence  of  every  confes- 
sion or  statement  by  a  prisoner,  which  has  been  made  under 
the  pressure  of  any  species  of  physical  or  moral  duress. 
Whenever,  therefore,  at  a  criminal  trial,  there  appears  to 
be  ground  of  reasonable  suspicion  that  a  confession  of  guilt 
has  been  elicited  from  a  prisoner  by  a  threat  of  punishment, 
in  the  event  of  a  refusal  to  confess,  or  by  a  promise  of  for- 
giveness, on  condition  of  confessing,  the  court  will  inquire 
strictly  into  the  antecedent  circumstances  of  the  statement 
which  is  to  be  tendered,  and  will  not  receive  it  unless  it  is 
proved  to  have  been  the  free  and  voluntary  declaration  of  the 
prisoner.     The  rule,  as  now  recognized,  is  the  following : 

The  statement  of  a  prisoner  as  to  the  circum- 
stances of  a  crime  with  which  he  is  charged  is 
evidence  against  himself,  provided  the  Court 
is  satisfied  (a),  that  the  statement  be  free  and 

(a)  M.  Y.  Thompson^  (1893)  2  Q.  B.  12. 
P.  8 
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voluntary,  and  that  it  has  not  been  extracted  by 
any  sort  of  threats  or  violence,  nor  obtained  by 
any  direct  or  implied  promises,  however  slight, 
nor  by  the  exertion  of  any  improper  influence  (i). 

This  rule  has  been  established  by  a  series  of  decisions. 

In  B.  V.  Baldry  (c),  Lord  Campbell,  C.  J.,  said: — "The 
rule  seems  to  be  this : — If  there  be  any  worldly  advantage 
held  out  to  the  aoeused  to  be  obtained  by  oonfeesion,  or  any 
harm  threatened  to  him  if  he  refuses  to  confess,  any  statement 
made  by  him  in  consequence  of  any  such  inducement  must  be 
rejected.  The  reason  for  this  rule  I  take  to  be,  not  that  the 
law  supposes  that  what  is  said  after  such  inducement  is  false, 
but  that  the  prisoner  may  have  said  something  under  a  bias, 
and  that  it  is  not  a  purely  Toluntary  confession."  Pollock, 
C.  B.,  in  the  same  case,  said : — "  By  the  law  of  England 
eyery  confession  to  be  used  against  a  prisoner  must  be  a 
voluntary  confession.  Every  inducement  held  out  by  a  person 
in  authority  will  render  a  confession  inculmissible ;  and  the 
cases  have  gone  very  far  as  to  who  are  persons  in  authority." 

On  these  grounds  a  confession  will  be  inadmissible  when  it 
has  been  obtained  by  any  threat  or  promise  of  favour  held 
out  by  a  prosecutor  or  his  wife  {d) ;  by  the  prisoner's  master 
or  mistress  when  the  crime  has  been  committed  against  either 
of  them,  but  not  otherwise  {e) ;  by  the  attorney  of  such  person 
in  authority ;  by  a  constable,  or  anyone  acting  under  a  con- 
stable (/)  ;  and  especially  by  a  magistrate  {g).  The  mere 
presence  of  a  constable,  however,  is  not  enough,  if  he  does 
not  interfere  in  giving  the  advice  or  holding  out  the  induce- 
ment  (A). 

The  inducement  must  be  held  out  by  a  person  who  is  in 
authority,  and  who  has  presumably  power  to  forgive;  and 

{h)  E.  V.  Fwtnea,  7  Q.  B.  D.  p.  160.  (/)  B.  v.  Enoch,  6  0.  &  P.  636. 

(tf)  2  Den.  430.  C^)  ^-  ▼•  ^^'"w,  8  0.  &  P.  140. 

w  M. ..  ^^.  7  o.  &  P.  776.    9ef  A:j^i^R*;'x'  2:  c.  r: 

(e)  Jt,  Y.  Moor0f  2  Den.  622.  $62. 
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therefore,  where  a  maid-seryant  was  indioted  for  child  murder, 
a  confession  elicited  from  her  by  her  mistress  was  held  ad- 
missible, because  the  crime  was  in  no  way  connected  with 
the  management  of  the  house,  and  there  was,  therefore,  no 
probability  that  the  mistress  or  her  husband  would  prosecute 
in  it  {i).  So,  too,  when  a  confession  is  elicited  by  an  induce- 
ment held  out  by  a  non-resident  daughter  of  a  prosecutor,  it 
appears  that  she  is  not  a  person  in  authority  competent  to 
hold  out  an  inducement,  and  that  the  confession  is  admis- 
sible (A).  If,  however,  the  inducement  is  made  in  the  pre- 
sence of  a  person  in  authority,  such  as  a  prosecutor,  or  one 
who  is  likely  to  be  a  prosecutor,  who  stands  by  and  does  not 
object,  his  silence  is  treated  as  a  tacit  acquiescence  in  the 
inducement,  and  the  confession  will  be  rejected  (/)  ;  but 
where  one  of  two  prisoners  said  to  the  other  in  the  presence 
of  the  prosecutor  and  a  poHoeman,  "  you  had  better  teU  him 
the  truth,"  and  neither  the  prosecutor  nor  the  policeman 
spoke,  a  confession  made  by  the  prisoner  so  addressed  was 
held  admissible  (ni) ;  and  so  was  a  confession  in  the  case 
where  the  mother  of  one  of  the  prisoners  (who  were  young 
boys)  said  to  them,  in  the  presence  of  a  constable  and  of  the 
mother  of  the  other  boy,  "  you  had  better,  as  good  boys,  tell 
the  truth"  (n).  When  the  inducement  is  held  out  by  a  person 
who  has  no  authority  in  the  matter,  a  confession  will  be  ad- 
missible. Thus,  when  a  prisoner's  neighbours,  who  were  not 
connected  with  the  prisoner,  advised  her  to  tell  the  truth  for 
the  sake  of  her  family,  the  confession  was  received  (o).  When 
the  inducement  has  been  once  held  out  by  a  person  in  autho- 
rity, no  subsequent  confession  to  such  person  will  be  admis- 
sible, unless  it  appear  clear  that  the  impression  which  it  was 
calculated  to  make  has  been  removed  from  the  mind  of  the 

(»)  B.  T.  3foore,  2  Den.  622.  (»)  22.  v.  Beeve,  L.  R.,  1  C.  C.  R. 

(k)  H.  V.  Sleeman,  Dears.  269.  362. 

(/)  B.  V.  Luckhuntf  Dears.  246.  (o)  B,  y.  Bowe,  R.  &  R.  163  ;  B.  ?. 

(w)  JR.  V.  barker,  L.  &  C.  42.  Taj/hr,  8  C.  &  P.  733. 
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prisoner.  If  the  judge  disooyers  that  a  oonfession  has  been 
improperly  received,  he  will  strike  it  from  his  notes,  and 
direct  the  jury  that  it  is  to  have  no  weight  with  them  {p). 

No  general  rule  can  be  laid  down  as  to  the  precise  words 
which  are  sufficient  to  exclude  a  confession.  But  a  oonfes- 
sion will  generally  be  excluded  if  a  prisoner  be  told  that  it 
will  be  better  for  him  if  he  confess,  or  worse  for  him  if  he  do 
not  confess  (q) ;  and  the  following  are  instances  of  induce- 
ment where  a  subsequent  confession  has  been  rejected : — 

"  If  you  do  not  tell  me  who  your  partner  was,  I  will  com- 
mit you  to  prison  "  (r). 

^^  Tell  me  where  the  things  are,  and  I  will  be  favourable 
to  you"  («). 

"  If  you  are  guilty,  do  confess ;  it  will  perhaps  save  your 
neck;  you  virill  have  to  go  to  prison;  pray  tell  me  if  you 

did  it  "(0. 

"  If  you  do  not  tell  me  all  about  it  I  will  send  for  a  con- 
stable "(w). 

"  You  had  better  tell  all  you  know  "  («?). 

"  Anything  you  can  say  in  your  defence  we  shall  be  ready 
to  hear"  (w). 

•*  It  would  have  been  better  if  you  had  told  at  first "  (x), 

"  I  should  be  obliged  to  you  if  you  would  tell  us  what  you 
know  about  it ;  if  you  will  not,  of  course  we  can  do  nothing 
for  you"  (y). 

"  It  will  be  best  for  you  if  you  tell  how  it  was  trans- 
acted" (2). 

On  the  other  hand,  confessions  have  been  received,  not- 
withstanding the  following  apparent  inducements : — 

"  Tou  had  better  tell  the  truth ; "  or  "  Be  sure  to  tell  the 
truth"  (a). 

(p)  M.  V.  Gamer,  2  0.  &  K.  920.  (v)  B,  v.  TKomas,  6  C.  &  P.  363. 

(q)  2  East,  P.  G.  659.  {w)  J2.  y.  Morton,  2  M.  &  R.  514. 

(r)  S.  V.  Farrait,  4  C.  &  P.  670.  (z)  £.  y.  Walkley,  6  C.  &  P.  176. 

la)  R.  y.  Cast,  1  Lea.  0.  0.  293,  n.  (y)  R.  y.  Partridge,  7  C.  &  P.  651. 

h)  R.  y.  Upchureh,  R.  &  M.  466.  (z)  R.  y.  Warringham,  2  Den.  447. 

(m)  R,  y.  Richards,  6  C.  &  P.  318.  (a)  R.  y.  Court,  7  C.  &  P.  486. 
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"  If  you  will  tell  where  the  property  is  you  shall  see  your 
wife"(«). 

In  B,  V.  Courfy  Littledale,  J.,  said : — "  It  can  hardly  be 
said  that  telling  a  man  to  be  sure  to  tell  the  truth  is  advising 
him  to  confess  what  he  is  really  not  guilty  of.  The  object 
of  the  rule  relating  to  confessions  is  to  exclude  all  confessions 
which  may  have  been  procured  by  the  prisoner  being  led  to 
suppose  that  it  will  be  better  for  him  to  admit  himself  to  be 
guilty  of  an  offence  which  he  really  never  committed  "  (6). 

In  E.  V.  Fennell{jc)j  a  confession  made  by  the  prisoner  to 
the  prosecutor  in  the  presence  of  a  police  inspector  imme- 
diately  after  the  prosecutor  had  said  to  the  prisoner,  "  The 
inspector  tells  me  you  are  making  house-breaking  imple- 
ments ;  if  that  is  so,  you  had  better  tell  the  truth ;  it  may 
be  better  for  you,"  was  held  not  admissible  in  evidence.  It 
would  seem,  also,  that  a  statement  made  by  a  prisoner  in 
expectation  of  a  reward  and  a  pardon  which  have  been  offered 
by  the  Crown,  is  inadmissible  (d). 

OfBlcial  questions.  A  confession  obtained  by  mere  official 
questions,  without  threat  or  promise,  is  admissible  (e) ;  thus, 
where  one  member  of  the  firm  by  whom  the  prisoner  was 
employed  called  the  latter  into  the  counting-house,  and  said, 
in  the  presence  of  another  member  of  the  firm  and  two  police- 
men, "  I  think  it  is  right  that  I  should  tell  you  that,  besides 
being  in  the  presence  of  my  brother  and  myself,  you  are  in 
the  presence  of  two  police  officers ;  and  I  should  advise  that 
to  any  question  that  may  be  put  you  will  answer  truthfully, 
so  that  if  you  have  committed  a  fault,  you  may  not  add  to  it 
by  saying  what  is  untrue  " ;  and  he  then  produced  a  letter 
(which  the  prisoner  denied  having  written),  and  added, 
"  Take  care  ;  we  know  more  than  you  think  we  know ; "  and 
the  prisoner  thereupon  made  a  confession:   the  court  held, 


:)  B.  V.  Lloyd,  6  0.  &  P.  893. 

•)  7  0.  ^  ~ 


Tb)  7  O.  &  P.  487. 
(c)  7  Q.  B.  D.  147 


(rf)  B,  V.  Blackburn,  6  Cox,  C.  C, 
333. 

W  B.  V.  Thornton^  R.  &  M.  27. 
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that  the  above  words  did  not  operate  as  an  inducement  or  a 
threat,  but  were  only  in  the  nature  of  a  warning,  and 
admitted  the  evidence  (/). 

Statements  to  police  officers  in  reply  to  questions.     The 

admissibility  of  answers  by  an  accused  to  questions  put  to 
him  by  a  policeman  has  been  the  subject  of  many  decisions. 
In  B.  V.  Bald^^y  (^),  the  policeman  who  apprehended  the 
prisoner  told  him,  at  the  time  of  the  apprehension,  that  '^  he 
need  not  say  anything  to  criminate  himself ;  what  he  did  say 
would  be  taken  down  and  used  in  evidenoe  against  him." 
The  prisoner  then  confessed,  and  the  Court  of  Criminal 
Appeal  held  that  these  words  did  not  contain  any  inducement 
or  threat,  and  the  confession  was  admissible.  Where  a  magis- 
trate, after  examining  witnesses,  said  to  the  prisoner,  '^  Be 
sure  you  say  nothing  but  the  truth,  or  it  will  be  taken  against 
you  and  may  be  given  in  evidence  against  you  at  your 
trial "  (A),  the  confession  was  received.  But  it  is  the  duty 
of  a  magistrate  to  caution  the  prisoner  in  the  language  pre- 
scribed by  the  11  &  12  Yict.  c.  42,  s.  18.  In  the  case  of 
R.  V.  Oavin  and  Others^  it  was  held  by  A.  L.  Smith,  J.,  that 
after  a  prisoner  is  taken  in  custody,  the  police  should  not  put 
questions  to  him ;  and  where  statements  made  by  one  prisoner 
in  answer  to  such  questions  were  read  over  to  others  involved 
and  also  under  arrest,  and  they  were  invited  to  say  what  they 
could  in  answer,  there  was  in  effect  an  improper  cross-examin- 
ation of  the  prisoner,  and  both  statement  and  answers  were 
inadmissible.  In  R,  v.  Brackenhury  (t).  Day,  J.,  is  reported 
as  expressly  dissenting  from  the  above  decision,  and  admitted 
statements  made  by  an  accused  person  to  a  policeman  at  a 
time  when,  though  not  professedly  in  custody,  he  was,  in 
fact,  on  the  point  of  being  arrested.  In  R,  v.  Male  and 
Cooper  (k),  a  policeman,  after  taking  a  woman  into  custody 

(/)  S,  T.  Jarvis,  L.  R.,  1  0.  0.  R.  (A)  J2.  v.  Holmei,  1  0.  &  K.  247. 

96.  (i)  17  Cox,  C.  0.  628. 

(^)  2  Den.  430.  (*)  17  Cox,  C.  0.  689. 
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for  performing  an  illegal  operation  npon  one  Esther  Wood- 
house,  on  the  way  to  the  station  asked  the  aocused  questions, 
and  told  her  that  Woodhouse  had  made  a  statement.  This 
was  read  to  the  aooused  at  her  own  request.  Cave,  J.,  held 
that  the  statement  and  the  conyersation  were  both  inadmis- 
sible, on  the  ground  that  a  policeman  has  no  right  to  put  ques- 
tions to  an  accused  person  after  arrest.  In  B.  v.  Miller  (/), 
a  constable  put  questions  to  a  prisoner  whom  he  was  about  to 
arrest,  and  after  the  latter  had  answered  them  took  him  into 
custody.  It  was  held  by  Hawkins,  J.,  that  the  prisoner's 
statements,  and  evidence  of  their  untruthfulness,  were 
admissible,  the  statement  being  voluntary  and  made 
without  inducment  or  threat.  The  cases  previously  men- 
tioned were  cited,  and  the  learned  judge,  although  not 
dissenting  from  them,  stated  that  each  case  of  the  kind 
must  depend  upon  its  own  circumstances,  and  this  appears 
to  be  the  right  view.  In  iJ.  v.  Strst  (w),  where  one  of  two 
prisoners,  in  custody  on  a  charge  against  them  jointly,  volun- 
tarily made  and  signed  a  statement  implicating  the  other,  and 
such  statement  was  read  over  to  the  prisoner  implicated,  and 
the  latter,  after  being  cautioned,  made  a  confession  in  writing 
and  signed  it,  it  was  held  by  a  Commissioner  of  Assize,  after 
consulting  Cave,  J.,  that  both  statement  and  confession  were 
admissible. 

It  is  also  necessary  in  order  to  exclude  a  confession,  that 
the  inducement  held  out  should  contain  some  promise  or 
prospect  of  a  temporal  benefit.  If,  therefore,  it  amounts  to 
no  more  than  a  moral  or  religious  exhortation,  it  vrill  be 
admitted.  Thus,  where  a  person  said  to  a  boy  of  fourteen, 
who  had  been  apprehended  on  a  charge  of  murder,  "  Now 
kneel  you  down  by  the  side  of  me  and  tell  me  the  truth  "  ; 
and,  on-  the  boy  doing  so,  added,  "I   am  now  going  to 

(0  18  Cox,  0.  C.  64.  (m)  18  Cox,  C.  C.  874. 


264  LAW  OP  EVIDENCE. 

ask  you  a  very  serious  question,  and  I  hope  you  will 
tell  m6  the  truth  in  the  presence  of  the  Almighty;" 
the  confession  which  followed  was  admitted  by  the 
judges  {71).  So  the  words,  "  Do  not  run  your  soul  into 
more  sin,  but  tell  the  truth,"  have  been  held  not  to  contain 
an  inducement  {0). 

A  confession  will  not  be  inadmissible  merely  because  it  has 
been  obtained  by  deception.  Even  when  the  prisoner  has 
made  it  only  on  receiving  a  preliminary  oath  of  secrecy  from 
the  person  trusted,  such  person  will  be  competent  and  com- 
pellable to  reveal  it  {p) ;  and  a  confession  made  by  a  prisoner 
while  drunk  will  be  received  {q). 

Voluntary  statements  made  by  a  prisoner  before  a  com- 
mitting magistrate  are  strictly  admissible  against  him ;  but 
before  a  magistrate  asks  a  prisoner  if  he  wishes  to  make  any 
statement,  he  is  bound  to  caution  him  in  the  language  of 
11  &  12  Vict.  c.  42,  s.  18.  By  that  section  it  is  provided 
that,  after  the  examinations  of  all  the  witnesses  on  the  part 
of  the  prosecution  shall  have  been  completed,  the  justice  of 
the  peace,  or  one  of  the  justices  by  or  before  whom  such 
examination  shall  have  been  so  completed  as  aforesaid,  shall, 
without  requiring  the  attendance  of  the  witnesses,  read,  or 
cause  to  be  read,  to  the  accused  the  depositions  taken  against 
him,  and  shall  eay  to  him  these  words,  or  words  to  the  like 
effect : — "  Having  heard  the  evidence,  do  you  wish  to  say 
anything  in  answer  to  the  charge  P  Tou  are  not  obliged  to 
say  anything  unless  you  desire  to  do  so,  but  whatever  you  say 
will  be  taken  down  in  writing,  and  may  be  given  in  evidence 
against  you  upon  your  trial;"  and  whatever  the  prisoner 
shall  then  say,  in  answer  thereto,  shall  be  taken  down  in 
writing  and  read  over  to  him,  and  shall  be  signed  by  the 
said  justice  or  justices,  and  kept  with  the  depositions  of  the 

(n)  J2.  V.  Wild,  R.  &  M.  462.  (p)  J2.  v.  Shaw,  6  C.  &  P.  372. 

(o)  2t,  V.  SUeman,  Dean.  269.  (q)  M,  v.  SpiUbury,  7  C.  &  P.  187. 
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witnesses,  and  shall  be  transmitted  with  them  as  hereinafter 
mentioned ;  and  afterwards,  npon  the  trial  of  the  said  accused 
person,  the  same  may,  if  necessary,  be  given  ii)  evidence 
against  him  without  further  proof  thereof,  unless  it  shall  be 
proved  that  the  justice  or  justices  purporting  to  sign  the  same 
did  not  in  fact  sign  the  same ;  provided  always,  that  the  said 
justice  or  justices,  before  such  accused  person  shall  make  any 
statement,  shall  state  to  him,  and  give  him  clearly  to  under- 
stand that  he  has  nothing  to  hope  from  any  promise  of  favour, 
and  nothing  to  fear  from  any  threat  which  may  have  been 
holden  out  to  him  to  induce  him  to  make  any  admission  or 
confession  of  his  guilt ;  but  whatever  he  shall  then  say  may  be 
given  in  evidence  against  him  upon  his  trial,  notwithstanding 
such  promise  or  threat ;  provided,  nevertheless,  that  nothing 
herein  enacted  or  contained  shall  prevent  the  prosecutor  in 
any  case  from  giving  in  evidence  any  admission  or  confession, 
or  other  statement  of  the  person  accused  or  charged.  A 
voluntary  statement  by  a  prisoner  before  the  depositions  are 
complete,  and  before  the  statutory  caution  has  been  given,  is 
admissible  (r). 

When  a  confession  is  inadmissible,  every  statement  or  act, 
which,  presumably  and  reasonably,  flows  from  it  will  be  also 
inadmissible  in  evidence ;  for  it  is  held  that  the  influence 
which  produces  a  groundless  confession,  may  also  produce 
groundless  conduct  (s).  Although  a  confession  may  be  inad- 
missible, a  witness  may  be  asked  whether,  in  consequence  of 
something  which  the  prisoner  had  said,  he  has  made  any 
discovery  of  other  facts  which  bear  on  the  case  (t). 

On  a  joint  charge.  If  two  persons  be  charged  jointly,  the 
confession  of  one  will  not  be  evidence  agaiust  the  other,  for  a 
prisoner  is  called  upon  to  answer  depositions  on  oath,  but  not 

(r)  B.  V.  Siripp,  Dears.  648  ;  2i.  v.  (#)  i2.  v.  Jenkins,  R.  &  R.  492. 

Santome,  1  Den.  545.  (0  iZ.  ▼.  Gould,  9  C.  &  P.  364. 
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to  make  any  answer  to  the  statement  of  another  prisoner  (u) ; 
but  the  reoord  of  the  oonyiotion  of  a  principal  in  a  felony, 
who  has  pleaded  guilty,  is  evidence  against  an  accessory  of 
the  commission  of  the  principal  felony  {x).  On  trials  for 
conspiracy,  where  the  conspiracy  has  been  proved,  the  acts  of 
one  conspirator  are  evidence  against  the  other  conspirators. 
Thus  it  was  held  in  E,  v.  Hardy  (y),  that  the  statements  in  the 
letters  addressed  by  one  conspirator  to  another,  are  evidence 
against  the  latter. 

Principals  and  agents  are  not  criminally  liable,  as  such,  for 
their  respective  acts,  and,  therefore,  cannot  be  affected  by 
each  other's  confessions.  Thus,  on  Lord  Melville's  trial  for 
embezzlement,  it  was  held,  that  the  admissions  of  his  agent 
that  the  latter  had  received  money  on  account  of  his  principal 
only  affected  the  principal  with  a  civil  liability,  and  that  it 
could  by  no  possibility  convict  him  of  a  crime  {%).  There  is 
an  exception  to  this  rule  in  the  case  of  a  libel  published  in  a 
newspaper,  where  the  proprietor  is  pritnd  fcide  liable  for  the 
insertion  by  his  agent  {a), 

A  prisoner  may  be  convicted  on  proof  of  a  confession 
without  other  evidence ;  but  judges  are  unwilling  to  direct  a 
conviction  in  such  cases.  Instances  are  common  in  which 
prisoners,  under  the  influence  of  a  morbid  sentiment,  have 
confessed  crimes  which  they  have  never  committed ;  and 
there  are  others  in  which  the  confession  seems  to  have  been 
prompted  by  the  full,  but  unfounded,  belief  in  the  confessing 
party  that  he  had  committed  the  crime.  It  has  been  said 
that ''  too  great  weight  ought  not  to  be  attached  to  evidence 
of  what  a  party  has  been  supposed  to  have  said ;  as  it  very 
frequently  happens,  not  only  that  the  witness  has  misunder- 

(«)  Pot  Patteflon,  J.,  R.  t.  Stcin^  ^\  24  How.  St  Tr.  475. 

Kk  33         ^^^ '        ^'  ^^^'  W  2^  ^^^'  St-  Tr.  764. 

{x)  M.  Y.Blicl',  4  C.  &  P.  377.  W  -B-  ▼•  G'wfcA,  1  M.  &  M.  433. 
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stood  what  the  pariy  has  said,  but  that,  by  imintentionally 
alteiing  a  few  of  the  expressions  really  used,  he  gives  an 
effect  to  the  statement  completely  at  yarianoe  with  what  the 
party  really  did  say"  (b). 

'  A  confession  made  before  magistrates  must  be  proved  at 
the  trial  by  the  depositions,  unless  it  be  clearly  shown  that 
the  statement  was  not  taken  down  at  the  time. 

{b)  Per  Parke,  B.,  Sarle  y.  Fiekm,  5  C.  ft  P.  542,  n. 
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CHAPTER  XVIII. 


THE  BTJBDEN  OF  PBOOF. 


The  next  point  for  consideration  is,  what  are  the  rules  by 
which  admissible  evidence  is  supplied  to  prove  or  disprove 
the  issues  in  a  cause.  The  first  question  in  this  inquiry  is — 
On  whom  does  the  onus  probandiy  or  burden  of  proof,  rest, 
when  an  issue  between  two  parties  is  before  a  tribunal  P  The 
answer  to  this  question  includes  the  answer  to  another,  which 
causes  frequently  great  controversy,  as  preliminary  to  the 
opening  of  a  case,  viz.,  which  party  has  the  privilege,  or 
incurs  the  duty,  of  beginning  ?  Practically,  no  point  in  the 
law  of  evidence  involves  more  subtle  principles  of  law ;  and 
none  involves  more  important  advantages  and  disadvantages, 
according  to  the  circumstances,  to  the  contending  parties. 
It  is  needless  to  insist  on  the  importance  which  necessarily 
attaches  to  the  order  in  which  parties  are  allowed  to  state 
their  cases  to  the  court. 

The  general  rule  of  the  civil  law  has  been  adopted  in 
England  by  courts  of  equity,  as  well  as  courts  of  law.  Ei 
iiicumhit  2)robatw  qui  dicitj  non  qui  n^^gat.  The  issue  must  be 
proved  by  the  party  who  states  an  aflBrmative;  not  by  a 
party  who  states  a  negative.  In  other  words,  it  is  a  legal 
maxim  that  a  negative  cannot  be  proved.  This  rule  is,  how- 
ever, subtler  in  substance  than  in  form.  Thus,  a  legal  affirma- 
tive is  by  no  means  necessarily  a  grammatical  affirmative, 
nor  is  a  legal  negative  always  a  grammatical  negative.  A 
legal  affirmative  often  comes  in  the  shape  of  a  grammatical 
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negative,  and  a  legal  negatiye  often  appears  as  a  grammatical 
affirmative. 

The  rule  may,  therefore,  more  oorrectlj  be  laid  down 
thal^ 

The  issue  must  be  proved  by  the  party  who  states 
the  affirmative  in  substance,  and  not  merely  the 
affirmative  in  form. 

There  are  two  tests  for  ascertaining  on  which  side  the 
burden  of  proof  lies :  first,  it  lies  upon  the  party  who  would 
be  unsuccessful  if  no  evidence  were  given  on  either  side  (a) ; 
secondly,  it  lies  upon  the  party  who  would  fail  if  the  par- 
ticular allegation  in  question  were  struck  out  of  the  plead- 
ing (ft).  "We  may  here  note  that  Erie,  J.,  said  in  WheeUon 
V.  Hardiaty  (c),  "  Modem  cases  have  established,  that  where 
the  party  on  whom  the  onus  lies  of  proving  the  allegation 
gives  evidence  as  consistent  with  one  view  of  the  case  as  the 
other,  he  fails  in  his  proof."  The  general  rule  is,  however, 
subject  to  exceptions.  Inasmuch  as  the  law  will  not  presume 
the  commission  of  a  crime  or  tort,  the  party  alleging  the 
commission  of  an  act  amounting  thereto  must  prove  it ;  and 
therefore  in  Amos  v.  Hughes  (d),  the  court  would  not  presume 
the  work  to  have  been  done  in  an  unworkmanlike  manner ; 
and  in  an  action  for  putting  combustible  goods  on  board 
the  plaintiff's  ship  without  due  notice,  it  was  held  that  the 
plaintiff  was  bound  to  prove  the  negative  {e).  So,  in  an  action 
for  breach  of  a  covenant  or  promise  to  repair,  if  the  plaintiff 
alleges  that  the  premises  were  not  kept  in  repair,  and  the 
defendant  pleads  that  they  were,  the  plaintiff  must  begin,  and 
prove  the  non-repair  (/).  So,  in  ejectment  by  a  landlord, 
on  a  breach  of  covenant  by  defendant  to  insure  the  premises, 

{ayAtnci.Y.  Hughet,  1  M.  &  Bob.  {d)  1  M.  &  Bob.  464. 

464.  \e)    miliama  v.  £a9t  India  Ch.^  3 

(b)  Milk  V.  Barber,  1 M.  &  W.  427.  East,  193. 

((?)  8  E.  &  B.  263 ;  of.  Cotton  v.  (/)  Soward  v.  Leggatt^  7  0.  &  P. 

Wood,  8  C.  B.,  N.  S.  668.  613. 
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the  burden  of  proof  lies  on  the  plaintifP,  because  the  object 
of  the  action  is  to  defeat  the  estate  granted  to  a  lessee  (g). 
In  bankruptcy  the  burden  is  on  the  petitioning  creditor  to 
show  that  the  debtor's  domioil  is  in  England  {h) ;  but  if  it  is 
not  disputed,  he  need  not  adduce  evidence  on  the  point  in 
the  first  instance  (i).  The  owner  of  the  surface  of  land  has 
a  primd  facie  right  to  have  it  properly  supported  from  below, 
and  the  burden  of  proof  is  on  any  person  claiming  against 
such  right  (j).  In  a  recent  case  the  plaintiffs  had  brought 
an  action  against  the  defendants  for  non-deliveiy  of  goods 
shipped  under  a  bill  of  lading  containing  the  usual  excep- 
tions, but  not  excepting  negligence.  The  goods  had  been 
damaged  by  sea  water  through  the  stranding  of  the  vessel, 
and  the  defendants  claimed  exemption  from  liability  on  the 
ground  that  the  loss  was  occasioned  by  perils  of  the  sea,  to 
which  the  plaintiffs  rejoined  that,  even  if  that  were  true,  that 
peril  of  the  sea  was  the  result  of  negligent  navigation  on  the 
part  of  the  defendants'  servants.  It  was  held  by  the  Court 
of  Appeal  that  as  the  loss  apparently  fell  within  the  excep- 
tion, the  burden  of  showing  that  the  defendants  were  not 
entitled  to  the  benefit  of  the  exception,  by  reason  of  negli- 
gence, lay  upon  the  plaintiffs.  Lopes,  L.  J.,  in  giving  judg- 
ment, said :  ''  It  appears  to  me  in  this  case  that  the  burden 
of  proving  that  the  loss  which  has  happened  is  attributable 
to  an  excepted  cause  lies  on  the  person  who  is  setting  it  up. 
That  in  this  case  would  be  the  defendants,  the  shipowners. 
If,  however,  the  excepted  cause  by  itself  is  sufficient  to  ac- 
count for  the  loss,  it  appears  to  me  that  the  burden  of  showing 
that  there  is  something  else  which  deprives  the  party  of  the 
power  of  relying  on  the  excepted  cause  lies  on  the  person 
who  sets  up  that  contention.  That  in  this  case  would  be  the 
plaintiffs,  who  are  the  shippers  "  (A-). 

(j)  Doe  T.  Whitehead,  8  A.  &  E.  (i)  Ex  parte  Bamee,  16  Q.  B.  D. 

671.  622. 

(A)  Ex  parte  Cunningham,  13  Q*  B.  {J)  Love  y.  Bell,  9  App.  CSas.  286. 

P.  418.  (*)  The  Qlmdarrochy  (1894)  P.  266. 
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Where  there  is  a  disputable  presumption  of  law 
in  favour  of  one  party,  it  will  be  incumbent  on 
the  other  to  disprove  it. 

The  maxim  omnia  prcesumuntur  riti  esse  acta  has  oon- 
siderable  effect  in  shifting  the  burden  of  proof.  Therefore, 
by  the  30th  section  of  the  Bills  of  Exchange  Act,  1882  (/),  it 
is  provided  as  follows  : — "  (1)  Every  party  whose  signature 
appears  on  a  bill  is  primd  facie  deemed  to  have  become  a 
party  thereto  for  value ;  (2)  Every  holder  of  a  bill  is  primd 
facie  deemed  to  be  a  holder  in  due  course,  but  if  in  an  action 
on  a  bill  it  is  admitted  or  proved  that  the  acceptance,  issue, 
or  subsequent  negotiation  of  a  bill  is  aflFected  with  fraud, 
duress,  or  force  and  fear,  or  illegality,  the  burden  of  proof  is 
shifted,  unless  and  until  the  holder  proves  that  subsequent  to 
the  alleged  fraud  or  illegality  value  has  in  good  faith  been 
given  for  the  bill."  These  provisions  substantially  reproduced 
the  law  as  it  stood  on  the  cases  at  the  time  of  the  passing  of  the 
Act.  Before  the  Act  it  has  been  held  that  when  a  biU  sued 
on  was  accepted  in  the  name  of  a  firm,  but  the  acceptance 
was  proved  to  be  by  one  of  the  partners  in  fraud  of  the  part- 
nership and  contrary  to  the  partnership  articles,  the  onus  was 
on  the  plaintiff  to  show  that  he  gave  consideration  for  the 
bUl  {m).  On  the  principle  that,  where  an  act  is  tainted 
apparently  with  illegality,  the  party  justifying  it  must 
disprove  its  illegality,  a  defendant  in  libel,  who  pleads  a  fair 
report  of  proceedings  in  a  court  of  justice,  must  prove  the 
correctness  of  the  report  (n).  In  actions  for  libel  where  the 
occasion  is  a  privileged  one,  the  onus  is  on  the  plaintiff  to 
prove  that  the  defendant  was  actuated  by  malice  (o) ;  and  in 
actions  for  malicious  prosecution  the  onus  is  of  course  on  the 
plaintiff,  who  must  show  that  the  proceeding  was  entirely 

(/)  45  &  46  Vict.  c.  61.  W  ^^j^^'^ch  v.  Lloyds,  46  L.  J., 

(m)  SoffSf  V.  SkefH,  18  C.  B.,  N.  S.         \o)  Clark  y.  Molyneux,  8  Q.  B.  D. 
426.  237. 
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groundless,  and  it  is  not  sufficient  for  him  to  prove  the 
dismissal  of  the  charge  (p).  The  onus  is  on  those  who  seek 
to  charge  an  executor  or  trustee  with  a  loss  arising  from  the 
default  of  an  agent  where  the  propriety  of  employing  an 
agent  has  been  established  {q).  Where  a  false  representation 
is  made  to  a  person  for  the  purpose  of  inducing  him  to  enter 
into  a  contract  and  he  does  enter  into  it,  the  burden  of  proof 
in  an  action  to  enforce  the  contract  lies  on  the  party  who 
made  the  representation  to  show  that  the  other  party  did  not 
rely  on  it  (r). 

Whenever  it  is  alleged  by  a  party  to  a  deed  or  his  privy 
that  the  recitals  in  such  deed  are  untrue,  the  burden  of 
proving  their  falsehood  rests  upon  such  party  or  privy,  who 
iR  primd,  facie  boimd  by  such  recitals  as  admissions  {s).  Where 
a  person  relies  upon  a  covenant  in  restraint  of  trade,  it  is  for 
him  to  prove  that  it  is  not  unreasonable  (^).  In  patent  cases 
the  burden  of  proof  of  infringement  is  ordinarily  on  the 
patentee  (w) ;  but  where  a  defendant  denies  the  novelty  of 
the  plaintiff's  invention,  the  burden  of  proving  the  issue  thus 
raised  is  on  him,  but  the  plaintiff  can  call  evidence  in  reply 
to  rebut  the  defendant's  evidence  on  this  point  {x). 

When  a  person,  who  is  able  to  exercise  what  has  been  termed 
''  dominion  "  over  another,  takes  a  benefit  from  him,  such  person 
must  prove  that  the  transaction  was  a  righteous  one  {y) ,  and  that 
the  gift  was  intended  to  be  given  (s).  This  is  not  confined  to 
cases  of  parent  and  child,  guardian  and  ward,  solicitor  and 
client,  and  the  like,  but  extends  to  every  case  in  which  two  per- 
sons are  so  situated  that  one  may  obtain  considerable  influence 
over  the  other  {a).    But  if  a  married  woman,  who  has  pur- 

(p)  Abrath  v.  KoHh  Eastern  Bail'  (m)  NeiUon  y.  Beits,  L.  R.,  5  E.  & 

tray  Co.,  11  App.  Gas.  247.  I.  1. 


(q)  Brier  v.  Bviaon,  26  Ch.  D.  238.  {x)  Penn  ▼.  Jack,  L.  R.,  2  Eq.  314. 

(ri  Bedgrave  v.  Hurd,  20  Ch.  D.  1.  (y)  Cooke  v.  Lamotte,  16  Beav.  240; 

(e)  Melbourne  Banking  Corporation  cf .  Allcard  y.  Skinner ^  38  Ch.  D.  145. 

y.  Brougham,  7  App.  Gas.  307.  {z)   Walker  y.  Smith,  29  Beay.  396 ; 

(i)  Boueillon  y.  Boueillon,  14  C.  D.  cf .  Turner  y.  Collins,  L.  R.,  7  Ch.  329. 

851.  (a)  Cf.  ante,  p.  65. 
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ported  to  charge  her  separate  property  for  money  advanced  to 
her  husband,  alleges  undue  influence,  she  must  prove  it  {b). 
Where  a  married  woman,  living  apart  from  her  husband, 
contracts  debts,  the  Court  of  Chancery  will  impute  to  her  an 
intention  to  deal  with  her  separate  property  (c),  and  throw 
upon  her  the  onus  of  proving  the  contrary. 

An  important  general  principle  was  laid  down  in  the  opinion 
of  the  judges  upon  the  case  submitted  to  them  by  the  House 
of  Lords  in  The  Banbury  Peerage  Case  (d)  thus,  "  where  there 
is  pritnA  facie  evidence  of  any  right  existing  in  any  person, 
the  onus  probandi  is  always  upon  the  person  or  party  calling 
such  right  in  question."  Therefore,  where  there  is  a  primd 
facie  right  to  light  in  the  grantee  of  land,  the  burden  of 
proving  any  limitation  of  such  right  is  upon  the  grantor  who 
alleges  it  {e).  So  a  court  always  treats  a  deed  or  instrument, 
which  is  pritnd  facie  good,  as  what  it  purports  to  be  (/),  and 
the  onus  of  proving  that  it  is  not  what  it  purports  to  be,  or 
that  it  is  invalid,  rests  upon  the  peurty  impeaching  it  {g). 
But  where  a  will  is  propounded,  there  are  two  rules  of  law 
which  are  always  acted  upon  : — "  The  first  that  the  onus 
probandi  lies  in  every  case  upon  the  party  propounding  a  will, 
and  he  must  satisfy  the  conscience  of  the  Court  that  the 
instrument  so  propounded  is  the  last  will  of  a  free  and  capable 
testator.  The  second  is,  that  if  a  party  writes  or  prepares  a 
will  under  which  he  takes  a  benefit,  that  is  a  circumstance 
that  ought  generally  to  excite  the  suspicion  of  the  Court,  and 
calls  upon  it  to  be  vigilant  and  jealous  in  examining  the 
evidence  in  support  of  the  instniment,  in  favour  of  which  it 
ought  not  to  pronounce  unless  the  suspicion  is  removed,  and 


(*)  Field  y.  Sowle,  4  Russ.  112.  id)  1  S.  &  S.  155. 

(e)  Johnson  v.  GaUagsr,  3  D.  F.  &  le)  Broomjield  v.   Williams^  (1897) 

J.   521 ;   approved  by  the  Judicial  1  Gh.  602. 

Committee  of  the  PriTy  CouncU  in  (/)  Jaeobt  t.  Biehardt,  18  Beay. 

The  London  Chartered  Bank  of  AuS'  303. 

tralia  v.  Lempriere,  L.  R.,  4  P.  0.  (^)  Nichol  v.  Vaughant  1  0.  &  F. 

672.  49. 

P.  T 
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it  is  judicially  satisfied  that  the  paper  propounded  does 
express  the  true  will  of  the  deceased  **  (A).  In  a  recent  case  (t) 
it  was  held  **  that  the  second  rule  is  not  confined  to  the  single 
case  in  which  a  will  is  prepared  by  or  on  the  instructions  of 
the  person  taking  large  benefits  under  it,  but  extends  to  all 
cases  in  which  circumstances  exist  which  excite  the  suspicion 
of  the  Court;  and  wherever  such  circumstances  exist,  and 
whatever  their  nature  may  be,  it  is  for  those  who  propound 
the  will  to  remove  such  suspicion,  and  to  prove  aflSmiatively 
that  the  testator  knew  and  approved  of  the  contents  of  the 
document,  and  it  is  only  where  this  is  done  that  the  onus  is 
thrown  on  those  who  oppose  the  will  to  prove  fraud  or  undue 
influence,  or  whatever  else  they  rely  on  to  displace  the  case 
made  for  proving  the  will." 

In  criminal  proceedings  the  burden  of  proof,  as  a  general 
rule,  rests  on  the  prosecution,  on  aocoimt  of  the  presump- 
tion of  the  innocence  of  the  accused,  but  in  a  variety  of 
cases  the  legislature  has  thrown  the  burden  of  proving 
authority,  consent  or  lawful  excuse  on  the  defendant  in 
criminal  proceedings ;  thus,  when  a  person  is  charged  with 
making  or  possessing  coining  tools,  under  24  &  25  Yict. 
c.  99,  s.  24,  without  lawful  authority  or  excuse,  the  burden 
of  proving  that  he  had  such  authority  or  excuse  rests  on 
him.  Where  proceedings  were  taken  for  the  contravention 
of  an  order  of  the  Privy  Council  under  the  Contagious 
Diseases  (Animals)  Act,  1869  (y),  ordering  that  a  person 
having  in  his  possession  animals  affected  with  any  con- 
tagious disease  should  with  all  practicable  speed  give  notice 
of  the  fact  to  a  police  constable,  it  was  held  by  the  Court 
of  Common  Pleas  that,  on  proof  of  the  existence  of  the 
disease  to  the  defendant's  knowledge,  the  onus  lay  upon  him 
of  showing  that  he  gave  the  necessary  notice  {k).     By  the 

{h)  Pep  Parke,   B.,  in  Barrj/  y.  (j)  32&33  Vict.  o.  70. 

Butlin,  2  Moore,  P.  0.  480.  (k)  Huggins  v.   Ward,  21  W.  R. 

(t)  Tyrrell  Y.  Painton,  (1894)  P.  151.       914. 
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17th  section  of  the  Prevention  of  Cruelty  to  and  Protection 
of  Children  Act,  1894  (/),  it  is  enacted  that  "  where  a  person 
is  charged  with  an  offence  under  this  Act,  or  any  of  the 
offences  mentioned  in  the  schedule  to  this  Act,  in  respect  of  a 
child  who  is  alleged  in  the  charge  or  indictment  to  be  under 
any  specified  age,  and  the  child  appears  to  the  court  to  be 
under  that  age,  such  child  shall,  for  the  purposes  of  this  Act, 
be  deemed  to  be  under  that  age  unless  the  contrary  is 
proved."  The  Betting  and  Loans  (Infants)  Act,  1892  (m), 
contains  important  provisions  as  to  the  onus  probandi  on  the 
defendant  in  prosecutions  under  sects.  1  and  2. 

In  an  action  for  goods  sold  and  delivered,  with  a  plea  of 
infancy,  the  onus  probandi  lies -upon  the  defendant;  as  the 
law  presumes  that,  when  a  man  contracts,  he  is  of  proper  age 
to  contract,  until  the  contrary  be  shown  («).  So,  negligence 
in  carriers  (o),  legitimacy  of  children  bom  in  wedlock  (jd), 
duration  of  life  (g),  and  insanity  (g),  are  all  issues  in  which  the 
oniia  probandi  is  regulated  by  the  legal  presumption  as  to  the 
fact :  and  the  party  who  disputes  the  truth  of  the  presump- 
tion in  the  particular  case  is  bound  to  show  that  it  does  not 
apply  (r). 

Another  exception  to  the  above-stated  general  rule  arises 
from  the  principle  that— 

In  every  case  the  oniis  vrohandi  lies  on  the  person 
who  wishes  to  support  his  case  by  a  particular 
fact  which  lies  peculiarly  within  his  knowledge, 
or  of  which  he  is  reasonably  cognizant  (*). 

Thus,  generally,  in  summary  proceedings  before  magis- 
trates, the  defendant,  who  claims  a  qualification,  and  not  the 

il)  57  &  68  Vict.  o.  41.  145  ;  Banbury  Peerage  case,  1  S.  &  S. 

(m)  55  Viot.  c.  4  ;  see  AppendLs.  155. 

(«)  Hai-tley  v.  Wharton,  11  A.  &  {q)  See  Chap.  V. 

E.  934.  Ir)  Sally.  Warren,  OVes.  611. 

io)  Manh  v.  Home,  5  B.  &  C.  322.  h)  Per  Holroyd,  J.,  R.  v.  Burdett, 

(p)  Fhwet  y.  Batsey^  2  D.  &  S.  4  B.  &  Aid.  140. 

t2 
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informer  who  charges  the  want  of  it,  must  prove  the  fact ; 
for  this  is  pecuKarly  within  the  knowledge  of  the  former  (w). 
This  principle  has  been  expressly  imported  into  the  Gtame 
Act,  1  &  2  Will.  4,  c.  32,  s.  42,  which  enacts  that "  it  shall  not 
be  necessary,  in  any  proceeding  imder  that  Act,  to  negative 
by  evidence  any  certificate,  licence,  consent,  authority,  or 
other  matter  of  exception  or  defence ;  but  the  party  seeking  to 
avail  himself  of  such  certificate,  licence,  &c.,  shall  be  bound  to 
prove  the  same."  It  seems,  however,  that  where  a  penal  statute 
contains  a  certain  exception,  the  onus  of  showing  that  the 
offence  is  not  within  the  exception  is  on  the  informer ;  for  it 
was  held  that,  on  an  information  before  magistrates  against  a 
licensed  victualler  under  the  11  &  12  Vict,  c.  49,  for  opening 
his  house  on  a  Sunday,  otherwise  than  for  the  refreshment  of 
travellerSf  it  was  for  the  complainant  to  show  that  the  person 
supplied  with  refreshment  was  not  a  traveller  (a?).  Under  the 
Licensing  Act,  1872  (y),  the  burden  of  proving  that  the 
person  supplied  was  a  bond  fide  traveller,  rests  on  the  defend- 
ant; but,  by  the  Licensing  Act,  1874  (s),  if  he  fails  in  such 
proof,  but  the  justices  are  satisfied  that  the  defendant  truly 
believed  that  the  purchaser  was  a  hoiiCi  fide  traveller,  and 
further  that  the  defendant  took  all  reasonable  precautions  to 
ascertain  whether  or  not  the  purchaser  was  such  a  traveller, 
the  justices  shall  dismiss  the  case  as  against  the  defendant. 

The  burden  of  proving  that  he  did  not  know  that  a  ship, 
built  by  order  of  or  on  behalf  of  any  foreign  state  when  at  war 
with  a  friendly  state,  was  intended  to  be  used  and  employed 
in  the  military  and  naval  service  of  such  foreign  state,  is 
thrown  upon  the  builder  of  such  ship  by  the  Foreign  Enlist- 
ment Act,  1870  {a) ;  and  by  sect.  24  of  the  Elementary 
Education  Act,  1873  (ft),  when  a  child  is  apparently  of  the 

{u\  S.  V.  Turner,  6  M.  &  S.  206.  («)  37  &  38  Vict.  o.  49. 

N.  8.  m^  ^'  ^"""^^^^^  ^^  ^-  ^"  W  33  &  34  Vict.  c.  90. 

(y)*  36  &  36  Vict.  o.  94.  (*)  36  &  37  Vict.  o.  86. 
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age  alleged  for  the  purposes  of  any  legal  proceedings  under 
that  Aot,  or  the  Elementary  Education  Act,  1870  {c)y  it  shall 
lie  on  the  defendant  to  prove  that  the  child  is  not  of  such 
age.  And  by  sect.  3  of  the  Betting  and  Loans  (Infants)  Act, 
1892  {d),  where  such  a  document  as  mentioned  in  the  pre- 
vious sections  is  sent  to  any  person  at  any  place  of  education, 
and  such  person  is  an  infant,  the  person  sending,  or  causing 
to  be  sent,  the  document,  shall  be  deemed  to  have  known 
that  such  person  was  an  infant,  unless  he  proves  that  he  had 
reasonable  ground  for  believing  such  person  to  be  of  full 
age. 

When  a  plaintiff  takes  an  enquiry  as  to  damages  arising 
from  the  use  of  his  trade  mark  by  the  defendant,  the  onus  of 
proving  some  special  damage  by  loss  of  custom  or  otherwise 
rests  upon  him  {e) ;  and  in  suits  to  restrain  the  sale  of  a 
patented  article,  it  is  incumbent  on  the  plaintiff,  not  only  to 
prove  the  sale,  but  to  prove  that  the  article  was  not  made  by 
himself  or  his  agents  (/). 

In  practice  the  plaintiff  generally  begins,  because,  to  quote 
the  words  of  Lord  Denman  in  Mercer  v.  JFhall  (g) : — "  It 
appears  expedient  that  the  judge,  the  jury,  and  the  defendant 
himself,  should  know  precisely  how  the  claim  is  shaped. 
This  disclosure  may  convince  the  defendant  that  the  defence 
which  he  has  pleaded  cannot  be  established.  On  hearing  the 
extent  of  the  demand,  the  defendant  may  be  induced  at  once 
to  submit  to  it  rather  than  persevere.  Thus  the  affair  reaches 
its  natural  and  best  conclusion.  If  this  does  not  occur,  the 
plaintiff,  by  bringing  forward  his  case,  points  his  attention 
to  the  proper  object  of  the  trial,  and  enables  the  defendant  to 
meet  it  with  the  full  understanding  of  its  nature  and 
character." 


(e)  33  &  34  Vict.  o.  76.  (/)  Beid  v.  WillmoH,  L.  R.,  6  Ch. 

id)  65  Vict.  c.  4.  239. 

\e)  Leather  Cloth  Co.  v.  Eirschjield.  .  .   .  ^   ^ 

L.  E.,  1  Eq.  299.  (?)  6  Q.  B.  447. 
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The  strict  rule,  however,  is  that — 

The  party  on  whom  the  onus  prohandi  lies,  as 
developed  by  the  record  must  begin. 

But  it  is  considered  that  the  plaintiff  must  begin  in  actions 
of  libel,  slander,  and  injuries  to  the  person,  and  in  all  other 
actions  in  which  the  plaintiff  seeks  to  recover  unliquidated 
damages,  and  wherever  there  are  several  issues,  and  the 
burden  of  proving  any  one  of  them  lies  on  the  plaintiff,  he  is 
entitled  to  begin,  provided  he  undertakes  to  give  evidence  on 
such  issue.  By  sub-sect.  7  of  sect.  26  of  the  Patents,  Designs 
and  Trade  Marks  Act,  1883  (A),  on  the  hearing  of  a  petition 
for  the  revocation  of  a  patent,  the  defendant  is  entitled  to 
begin.  Order  36,  r.  22  of  R.  S.  C,  1883,  that  when  at  the 
trial  the  defendant  appears  and  the  plaintiff  does  not,  the 
defendant,  if  he  has  no  counterclaim,  shall  be  entitled  to 
judgment  dismissing  the  action,  applies,  even  when  the 
burden  of  proof  is  on  the  defendant  (**). 

The  Merchant  Shipping  Act,  1894  (A;),  contains  in  the 
697th  section  some  provisions  relative  to  the  burden  of 
proof  in  proceedings  as  to  offences  thereunder.  It  is  as 
follows : — "  Any  exception,  exemption,  proviso,  excuse,  or 
qualification,  in  relation  to  any  offence  under  this  Act, 
whether  it  does  or  does  not  accompany  in  the  same  sec- 
tion the  description  of  the  offence,  may  be  proved  by  the 
defendant,  but  need  not  be  specified  or  negatived  in  any 
information  or  complaint,  and,  if  so  specified  or  negatived, 
no  proof  in  relation  to  the  matter  so  specified  or  negatived 
shall  be  required  on  the  part  of  the  informant  or  com- 
plainant." 

(A)  46  &  47  Vict.  o.  67.  (i)  Armmr  v.  Bate,  (1892)  2  Q.  B. 

(*)  67  &  68  Vict.  c.  60.  233. 
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CHAPTEE  XIX. 

JUDICIAL  NOTICE  AlTD  THE  PROOF  OF  FOBEIGK 

LAWS. 

The  courts  take  judicial  notice  of  numerous  facts,  which  it 
is  therefore  unnecessary  to  prove.  Theoretically  all  facts 
which  are  not  judicially  noticed  must  be  proved ;  but  there 
is  an  increasing  tendency  on  the  part  of  judges  to  impart  into 
cases  heard  by  them  their  own  general  knowledge  of  matters 
which  occur  in  daily  life. 

They  notice  all  the  public  statutes  of  the  realm  (a) ;  their 
own  course  of  procedure  and  practice  (b) ;  the  maritime  law 
of  nations  {c) ;  a  war  in  which  the  coimtry  is  engaged, 
but  not  a  war  between  foreign  countries  {d) ;  the  great  and 
privy  seals  {e)  ;  royal  proclamations ;  the  preamble  of  an 
act  (/) ;  the  signature  of  the  Clerk  of  Parliaments  (g) ;  and 
now,  by  the  Documentary  Evidence  Act,  1845  (A),  s.  3,  all 
copies  of  royal  proclamations,  purporting  to  be  printed  by 
the  Queen's  printer,  are  made  evidence  thereof  in  all  courts, 
without  proof  being  given  that  such  copies  were  so  printed. 
By  the  Documentary  Evidence  Act,  1868  (?),  this  principle 
was  extended  to  orders  or  regulations  in  council,  and  to 
proclamations,  orders  and  regulations  issued  by  any  of  the 

(«)  BuU.  N.  P.  222.  (e)  29  How.  St.  Tr.  707. 

lb)  Fttgh  V.  Robinson,  1  T.  R.  116.  if)  H.  v.  Sutton,  4  M.  &S.  632. 

(c)  Chandler  v.  Grieves,  2  H.  BI.  (g)  Badische  Anilin,  ^e.  v.  Levin- 

606,  n.  stein,  4  R.  P.  C.  470. 

{d)  Bolder  v.  EmUingJUId,  11  Yes.  (A)  8  &  9  Vict.  o.  113.     See  Appx. 

292.  (0  31  &  32  Vict.  c.  37.   See  Appx. 
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gOYemment  departments  or  officers  specified  in  the  schedule 
to  the  Act.  This  Act  provides  that  prinid  facie  evidence  of  any 
such  proclamation,  order  or  regulation  may  be  given  in  any 
of  the  modes  specified  in  the  Act  {j).  The  Documentary 
Evidence  Act,  1882  (A*),  provides  (s.  2)  that  "where  any 
enactment,  whether  passed  before  or  after  the  passing  of  this 
Act,  provides  that  a  copy  of  any  Act  of  Parliament,  procla- 
mation, order,  regulation,  rule,  warrant,  circular,  list,  gazette 
or  document  shall  be  conclusive  evidence,  or  be  evidence,  or 
have  any  other  effect,  when  purporting  to  be  printed  by  the 
government  printer  or  the  Queen's  printer,  or  a  printer  au- 
thorized by  her  Majesty,  or  otherwise  under  her  Majesty's 
authority,  whatever  may  be  the  precise  expression  used,  such 
copy  shall  also  be  conclusive  evidence,  or  evidence,  or  have 
the  said  effect  (as  the  case  may  be),  if  it  purports  to  be 
printed  under  the  superintendence  or  authority  of  her  Ma- 
jesty's Stationery  Office."  This  Act  also  provides  (s.  4)  that 
"  The  Documentary  Evidence  Act,  1868,  as  amended  by  this 
Act,  shall  apply  to  proclamations,  orders,  and  regulations 
issued  by  the  Lord  Lieutenant,  or  other  chief  governor  or 
governors  of  Ireland,  either  alone  or  acting  with  the  advice 
of  the  privy  council  in  Ireland,  as  fully  as  it  applies  to  pro- 
clamations, orders  and  regulations  issued  by  her  Majesty." 
By  the  Documentary  Evidence  Act,  1895  (/),  the  Documen- 
tary Evidence  Act,  1868,  as  amended  by  the  Documentary 
Evidence  Act,  1882,  is  made  applicable  to  the  Board  of 
Agriculture. 

By  the  Documentary  Evidence  Act,  1845  (s.  1),  it  is 
enacted  that,  whenever  by  any  Act  then  in  force  or  thereafter 
to  be  in  force,  "  any  certificate,  official  or  pubKc  document, 
or  document  or  proceeding  of  any  corporation  or  joint-stock 
or  other  company,  or  any  certified  copy  of  any  document, 

(j)  See  Huggins  ▼.  Ward,  21  W.  ik)  46  &  46  Viot.  c.  9. 

B.  914.  {l)  68  Viot.  o.  9. 
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bye-law,  entry  in  any  register  or  other  book,  or  of  any  other 
proceeding,  shall  be  receivable  in  evidence  of  any  particular 
in  any  court  of  justice,  or  before  any  legal  tribunal,  or  either 
house  of  parliament,  or  any  committee  of  either  house,  or  in 
any  judicial  proceeding ;  the  same  shall  be  respectively  ad- 
mitted in  evidence,  provided  they  respectively  purport  to  be 
sealed  or  impressed  with  a  stamp,  or  sealed  and  signed,  or 
signed  alone,  as  required,  or  impressed  with  a  stamp  and 
signed,  as  directed  by  the  respective  acts  made  or  to  be  here- 
after made,  without  any  proof  of  the  seal  or  stamp  where  a 
seal  or  stamp  is  necessary;  or  of  the  signature,  or  of  the 
official  character  of  the  person  appearing  to  have  signed  the 
same,  and  without  any  further  proof  thereof  in  every  case  in 
which  the  original  record  could  have  been  received  in  evi- 
dence." And  also  (sect.  2), "that  all  courts,  judges,  justices, 
masters  in  Chancery,  masters  of  courts,  commissioners  judi- 
cially acting,  and  other  judicial  officers,  shall  henceforth  take 
judicial  notice  of  the  signature  of  any  of  the  equity  or  com- 
mon law  judges  of  the  superior  courts  at  Westminster,  pro- 
vided such  signature  be  attached  or  appended  to  any  decree, 
order,  certificate  or  other  judicial  or  official  document." 

By  14  &  15  Vict.  c.  49,  s.  10,  judicial  notice  is  to  be  taken 
in  England  and  Wales  of  documents  admissible  in  evidence 
of  any  particular  in  any  coui*t  of  justice  in  Ireland. 

By  18  and  19  Vict.  c.  42,  s.  3,  "  any  document  purporting 
to  have  affixed,  impressed  or  subscribed  thereon  or  thereto 
the  seal  and  signature  of  any  British  ambassador,  envoy, 
minister,  charge  d'affaires,  secretary  of  embassy  or  of  lega- 
tion, consul-general,  consul,  vice-consul,  acting  consul,  pro- 
consul, or  consular  agent,  in  testimony  of  any  such  oath, 
affidavit,  affirmation,  or  act  having  been  administered,  sworn, 
affirmed,  had  or  done  by  or  before  him,  shall  be  admitted  in 
evidence  without  proof  of  any  such  seal  and  signature  being 
the  seal  and  signature  of  the  person  whose  seal  and  signature 
the  same  purports  to  be,  or  of  the  official  character  of  such 
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person/'  Affidavits  or  proofs  in  Bankruptcy  sworn  abroad 
before  a  oonsul  or  vioe-oonsul  are  admissible  under  this  sec- 
tion without  further  verification  (m). 

The  Companies  Act,  1862  (n),  provides  by  sect.  125,  that 
in  all  proceedings  under  that  Act,  judicial  notice  shall  be 
taken  of  the  signature  of  any  officer  of  the  Courts  of  Chancery 
or  Bankruptcy  in  England,  or  in  Ireland,  or  of  the  Court  of 
Session  in  Scotland,  or  of  the  registrar  of  the  Court  of  the 
Vice- Warden  of  the  Stanneries,  and  also  of  the  official  seal 
or  stamp  of  the  several  officers  of  such  courts  respectively. 

By  the  Gist  section  of  the  Judicature  Act,  1873  (p), 
judicial  notice  is  to  be  taken  of  the  seals  of  district  registries, 
and  by  sect.  84  of  the  Patents,  Designs,  and  Trade  Marks 
Act,  1883  (j»),  impressions  of  the  seal  of  the  Patent  Office 
are  to  be  judicially  noticed  and  admitted  in  evidence. 

By  the  15  and  16  Vict.  c.  86,  s.  22,  it  is  provided  that 
judicial  notice  shall  be  taken  of,  among  other  things,  the 
seal  or  signature  of  a  notary  public  attached  to  affidavits  and 
other  documents  in  Scotland,  Ireland,  the  Channel  Islands, 
or  any  colony,  island,  plantation  or  place  imder  the  dominion 
of  her  Majesty  in  foreign  parts.  This  section  has  been  held 
to  include  all  documents  to  be  used  in  court  {q),  and  not  to 
have  been  abrogated  with  regard  to  affidavits  by  Ord.  38, 
Eule  6,  of  the  R.  S.  C,  1883  (r).  Where  an  affidavit  is 
sworn  before  a  foreign  notary,  the  signature  of  such  notary 
requires  verification,  and  the  Court  of  Chancery  has  refused 
to  take  judicial  notice  of  the  seal  of  such  a  notary  («). 

In  Cole  V.  8herrard{f)^  the  Court  of  Exchequer  took 
judicial  notice  of  the  seal  of  a  notary  public  in  the  Channel 
Islands,  independently  of  any  statutory  provision.    It  appears 

{m)  Ex  parte  Magee^  15  Q.  B.  D.  Iq)  -BrooA;*  v.  ^rooA»,  17  Ch.  D.  833. 

332.  (r)  Cooke  v.  Wxlby,  25  Ch.  D.  769. 

(«)  25  &  26  Vict.  0.  89.  («)  In  re  EarPa  Trust,  4  E.  ft  J. 

(a)  36  &  37  Viot.  o.  66.  300. 

Ip)  46  &  47  Vict.  c.  67.  (t)  11  Exch.  482. 
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on  the  whole  to  be  the  rule  that  the  seal  of  a  notary  public 
in  any  part  of  her  Majesty's  dominions  will  be  judicially 
noticed,  but  not  the  seal  of  a  foreign  notary  public.  It  may 
be  remarked  that  the  certificate  of  a  notary  public  of  a 
protest  abroad  of  a  foreign  bill  of  exchange  is  evidence  of 
that  fact,  but  neither  notarial  or  consular  certificates  are 
evidence  of  any  other  fact  certified,  e.g.y  the  mere  production 
of  the  certificate  of  a  notary  public  stating  that  a  deed  had 
been  executed  before  him  will  not  in  any  way  dispense  with 
the  proper  evidence  of  the  execution  of  the  deed(!/).  The 
court  wiU  also  notice  the  almanacs  and  the  divisions  of  the 
year  («?),  and  the  London  Gazette  {x).  That  a  defendant  in 
an  action  is  an  independent  sovereign  (and  therefore  not 
amenable  to  the  jurisdiction  of  the  English  courts)  will  be 
assumed  by  the  court  on  a  certificate  to  that  effect  from  the 
Foreign  or  Colonial  OflSce  (i/). 

Courts,  of  course,  take  judicial  notice  not  only  of  the 
law  of  the  land,  but  of  their  own  rules  of  practice ;  they 
will  not,  however,  notice  the  laws  or  customs  of  foreign 
states,  but  such  laws  must  be  proved  like  facts  by  skilled 
witnesses  (2). 

Proof  of  foreign  law.  No  witness  will  be  competent  to 
prove  foreign  law  unless  he  appear  to  have  filled  an  official 
position,  or  to  be  connected  manifestly  with  the  legal  pro- 
fession, or  to  have  been  in  some  position  in  which  it  is 
probable  that  he  would  have  acquired  a  practical  acquaintance 
with  the  law  in  question  («).  In  The  Sussex  Peerage  case  (A), 
a  Boman  Catholic  Bishop  in  England  was  called  to  give 

(u)  Nye  Y.  Maedmaidj  L.  R.,  3  P.  the  courts  are  empowered  to  remit  a 

C.  343.  case  to  a  court  of  aoy  foreigfn  state 

(v)  Brough  v.  Farkina,  LordRaym.  to  ascertain  the  law  ox  such  state,  if 

993.  a  convention  has  been  entered  into 

(x\  JS.  y.  Fortythf  R.  &  R.  274.  with  such  state. 

(y)  Mighell  v.   Sultan   of  Johore,  (a)   Van  der  Donekt  y.  TMluwrif  8 

(1894)  1  Q.  B.  149.  C.  B.  812. 

(«)  By  24  &  26  Viot.  0.  11,  8.  1,  (b)  11  0.  &  F.  134. 
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eyidenoe  as  to  the  law  of  marriage  at  Borne.  It  appeared 
that  it  was  part  of  his  official  duties  to  decide  for  spiritual 
purposes  questions  as  to  the  validity  of  marriages  between 
Boman  Catholics,  and  that  for  this  purpose  he  had  to  apply 
the  law  of  Borne.  It  was  held  that  his  evidence  was  admis- 
sible, as  he  was  engaged  in  the  performance  of  important  and 
responsible  public  duties,  and  that  in  order  to  discharge  them 
properly  he  was  bound  to  make  himself  acquainted  with  the 
law  in  question.  A  legal  practitioner  practising  before  the 
Privy  Coimcil  is  not  an  expert  qualified  to  give  evidence 
concerning  the  law  of  those  countries  for  which  the  Privy 
Council  is  the  ultimate  Court  of  Appeal  (c).  A  person  who 
formerly  carried  on  business  as  a  merchant  and  commissioner 
of  stocks  at  Brussels  has  been  allowed  to  prove  what  the 
usage  in  Belgium  is  as  to  the  presentment  of  promissory 
notes  there  (d).  A  person  who  has  acquired,  by  study  in  one 
country,  a  merely  theoretical  knowledge  of  the  laws  of 
another  coimtry  is  not  competent  to  prove  the  laws  of  such 
country  (e) ;  but  the  certificate  of  a  foreign  ambassador, 
under  the  seal  of  the  legation,  has  been  held  evidence  of  the 
law  of  the  country  by  which  he  was  accredited  (/).  Foreign 
law  cannot  be  proved  in  England  (^),  as  it  can  in  some 
countries,  by  books  printed  or  published  under  the  authority 
of  the  government  of  a  foreign  country,  and  purporting  to 
contain  the  statutes,  code,  or  other  law  of  such  country,  nor 
by  printed  or  published  books  of  reports  of  decisions  of  the 
courts  of  such  country,  nor  by  books  proved  to  be  commonly 
admitted  in  such  courts  as  evidence  of  the  law  of  such 
country.    A  witness  called  to  prove  foreign  law  may,  how- 

{c)  Cartvjrxght  v.    Cartwriffht,    26       275  ;  In  the  goadt  of  Sonelli,  1  P.  D. 
W.  K.  682.  69. 

(d)   Van  Der  Donckt  y.  Thellmon,       B.W'ls.^  ^'^'  '^  ^^^^"^"^^  ^ 
8  C.  B.  812.  '^j  ^^^j^  Feei'oge  case,  11  0.  &  F. 

{e)  Brittow  v.  Secqueville,  6  Exoh.       134. 


JUDICIAL  NOTICE,  ETC.  285 

however,  refer  to  laws  or  treatises  to  aid  his  memory  (h)  : 
and  if  the  witness  states  that  any  text-book,  decision,  code,  or 
other  legal  document  truly  represents  the  foreign  law  which 
he  is  called  to  prove,  the  court  may  look  at  the  treatise  and 
treat  it  and  give  effect  to  it  as  part  of  the  testimony  of  the 
witness  (?).  A  question  of  foreign  law  being  one  of  fact 
must  in  every  action  be  decided  on  evidence  adduced  in  that 
action,  and  not  by  a  previous  decision,  or  on  evidence  adduced 
in  another  action  (A). 

Colonial  laws  (/)  and  the  laws  of  ScoUaiLd  are  regarded  as 
foreign  law  for  the  purposes  of  proof. 

In  order  to  afford  facilities  for  the  more  certain  ascertain- 
ment of  the  law  administered  in  one  part  of  her  Majesty's 
dominions,  when  pleaded  in  the  courts  of  another  part  thereof, 
it  has  been  enacted  that  "  if  in  any  action  depending  in  any 
court  within  her  Majesty's  dominions,  it  shall  be  the  opinion 
of  such  court  that  it  is  necessary  or  expedient  for  the  proper 
disposal  of  such  action  to  ascertain  the  law  applicable  to  the 
facts  of  the  case,  as  administered  in  any  other  part  of  her 
Majesty's  dominions  on  any  point  on  which  the  law  of  such 
other  part  of  her  Majesty's  dominions  is  different  from  that 
in  which  the  court  is  situate,  it  shall  be  competent  to  the 
court  in  which  such  action  may  depend  to  direct  a  case  to  be 
prepared  setting  forth  the  facts  as  these  may  be  ascertained 
by  verdict  of  a  jury  or  other  mode  competent,  or  may  be 
agreed  upon  by  the  parties,  or  settled  by  such  person  or 
persons  as  may  have  been  appointed  by  the  court  for  that 
purpose  in  the  event  of  the  parties  not  agreeing,  and  upon 
such  case  being  approved  of  by  such  court  or  a  judge  thereof, 
they  shall  settle  the  question  of  law  arising  out  of  the  same, 

(h)  See  Nelson  v.  Lord  Bridport^  8  654. 
Beav.  638,  and  Sussex  Peerage  eau,  (k)  M*Cormiek  v.  Gameit,  6  De  G., 

11  C.  &F.  116.  M.  &a.  278. 

(t)  Concha  y.  Murietta^  40  Ch.  Div.  (/)   IFeff  y.  Oalky,  6  Hod.  194. 
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on  which  they  desire  to  have  the  opinion  of  another  court, 
and  shall  pronounce  an  order  remitting  the  same,  together 
with  the  case,  to  the  court  in  such  other  part  of  her  Majesty's 
dominions,  being  one  of  the  superior  courts  thereof,  whose 
opinion  is  desired  upon  the  law  administered  by  them  as 
applicable  to  the  facts  set  forth  in  such  case,  and  desiring 
them  to  pronounce  their  opinion  on  the  questions  submitted 
to  them  in  the  terms  of  this  Act ;  and  it  shall  be  competent 
to  any  of  the  parties  to  the  action  to  present  a  petition  to  the 
court,  whose  opinion  is  to  be  obtained,  praying  such  last- 
mentioned  court  to  hear  parties  or  their  counsel,  and  to  pro- 
nounce their  opinion  thereon  in  terms  of  this  Act,  or  to 
pronounce  their  opinion  without  hearing  parties  or  counsel ; 
and  the  court  to  which  such  petition  shall  be  presented  shall, 
if  they  think  fit,  appoint  an  early  day  for  hearing  parties  or 
their  counsel  in  such  case,  and  shall  thereafter  pronounce  their 
opinion  upon  the  questions  of  law  as  administered  by  them 
which  are  submitted  to  them  by  the  court ;  and  in  order  to 
their  pronouncing  such  opinion,  they  shall  be  entitled  to  take 
such  further  procedure  thereupon  as  to  them  shall  seem 
proper"  (w).  When  an  opinion  has  been  thus  obtained, 
the  court  in  which  the  action  is  pending  "  shall  apply  such 
opinion  to  such  facts,"  or  "shall  order  such  opinion  to  be 
submitted  to  the  jury,  with  the  other  facts  of  the  case  as 
evidence,  or  conclusive  evidence  as  the  court  may  think  fit, 
of  the  foreign  law  therein  stated  "  (n).  Under  this  Act  the 
law  of  Scotland  has  been  ascertained  by  a  case  remitted  to  the 
Court  of  Session  in  Scotland  (o),  and  the  law  of  Bengal  by  a 
case  remitted  to  the  Supreme  Court  of  Bengal  (p). 

(m)  22  &  23  Vict.  o.  63,  8.  1.  (<»)  ^^^  ▼•  Colvin,  1  D.  &  S.  24. 

( »)  Zogin  v.  Frineets  of  Coorg,  30 
(«)  22  &  23  Vict.  c.  63,  s.  3.  Beav.  63?.  J         9* 
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Part  11. 

WRITTEN  EVIDENCE. 
CHAPTER  I. 

In  the  first  part  of  this  work  the  general  principles  of  evidence, 
and  their  application  to  the  issue,  have  been  considered,  but 
chiefly  in  relation  to  oral  evidence.  In  the  second  part, 
written  or  documentary  evidence  will  be  discussed.  It  will 
be  first  desirable  to  add  a  few  more  remarks  upon  a  branch 
of  the  subject  which  has  been  already  touched  upon ;  and  to 
show  generally  in  what  cases  written  instruments  are  treated 
as  primary  and  best  evidence,  and  in  what  cases  as  secondary 
and  inferior  evidence. 

When  a  writing  purports  to  be  in  the  nature  of  a  public  or 
judicial  record,  the  deliberate  solemnities  with  which  its  settle- 
ment and  recognition  are  presumed  to  have  been  accompanied 
render  it  clearly  the  best  and  primary  evidence  of  the  matters 
to  which  it  refers.  So,  where  a  contract  is  required  by  the 
law  to  be  in  writing  or  has  been  voluntarily  put  into  writing 
by  the  parties,  all  controversy  as  to  its  purport  and  effect 
ought  clearly  to  be  determined  by  the  inspection  of  the 
written  instrument,  and  therefore  the  written  contract  must 
as  a  general  rule  be  produced,  and  though  oral  evidence  may 
be  given  to  explain  such  a  written  contract,  it  cannot  be 
given  to  vary  it,  except  when  in  equity  relief  is  sought  on 
the  ground  of  mistake  or  surprise  (a).     Similarly,  where  a 

(a)  Price  y.  Z<y,  39.  L.  J.,  Ch.  630. 
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writing  is  the  very  matter  in  issue,  as  in  libel,  oral  evidence 
of  the  words  of  the  libel  is  inadmissible  as  long  as  the  writing, 
or  print,  is  producible ;  and  where  it  appears  that  a  repre- 
sentation or  statement  by  a  witness  was  made  in  writing,  his 
own  act  operates  against  him  in  the  nature  of  an  estoppel  in 
pais,  and  he  will  not  be  allowed  to  say  what  the  statement 
was,  but  the  writing  must  be  produced  to  prove  it.  Thus, 
a  witness  cannot  be  asked  whether  his  name  is  written  in  a 
book ;  but  the  book  must  be  produced,  or  its  non-production 
be  excused  according  to  the  principles  under  which  secondary 
evidence  is  admissible  (b).  He  cannot  be  examined  as  to  the 
contents  of  a  letter,  but  the  whole  of  it  must  be  read  (c).  In 
aU  such  cases  oral  evidence  will  be  inadmissible,  until  it  be 
proved  that  every  endeavour  has  been  used,  without  success, 
to  produce  the  writing. 

An  anomalous  exception  to  the  rule  that  parol  secondary 
evidence  is  inadmissible  where  there  is  parol  primary  evidence 
which  ought  strictly  to  be  produced,  is  found  in  the  principle 
that,  "  whatever  a  party  says,  or  his  acts  amounting  to  admis- 
sions, are  evidence  against  himself,  though  such  admissions 
must  involve  what  must  necessarily  be  contained  in  some 
deed  or  writing ;  for  instance,  a  statement  by  a  party,  or  one 
under  whom  he  claims,  that  an  estate  had  been  conveyed  to 
or  from  such  person,  or  that  such  person  filled  the  character 
of  assignee — which  could  only  be  by  deed."  The  learned 
judge  who  laid  down  this  principle  as  above  added  that  "  the 
reason  why  such  statements  are  admissible,  without  notice  to 
produce  or  accounting  for  the  absence  of  the  written  instru- 
ment, is,  that  they  are  not  open  to  the  same  objection  which 
belongs  to  parol  evidence  from  other  sources  when  the  written 
evidence  might  have  been  produced ;  for  such  evidence  is 
excluded  from  the  presumption  of  its  imtruth  from  the  very 

{b)  Darby  r.  Ouseley^  1  H.  &  N.  1.  {c)  Queen's  ease,  2  B.  &  B.  286, 
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nature  of  the  case,  when  better  evidence  is  withheld ;  whereas 
what  a  party  himseK  admits  to  be  true,  may  reasonably.be 
presumed  to  be  so.  The  weight  and  value  of  such  testimony 
is  quite  another  question  "  (d).  Thus,  in  the  case  of  SMterie 
V.  Pooky  (^),  in  which  this  judgment  was  given,  it  was  neces- 
sary to  show  that  a  certain  debt  was  included  in  an  insolvent's 
schedule.  The  schedule  itself  was  tendered  and  rejected, 
because  it  was  not  duly  stamped.  Evidence  was  then  tendered 
and  rejected  of  a  verbal  admission  by  the  defendant  that  the 
debt  was  included  in  the  schedule.  On  a  rule  for  a  new  trial, 
for  improper  rejection  of  this  evidence,  the  court  held  that  it 
ought  to  have  been  received,  on  the  principle  stated  above. 
The  decision  in  Slatterie  v.  Pooley  has  been  severely  attacked 
both  in  England  and  Ireland  (/). 

On  the  same  principle,  where,  on  an  action  for  contribution 
towards  money  paid  on  a  written  contract,  there  was  evidence 
of  the  express  authority  of  the  defendant  to  enter  into  the 
contract,  of  the  execution  thereof,  and  that  the  defendant, 
when  informed  of  the  amount  paid,  did  not  dispute  his 
liability,  it  was  held  that  the  contract  need  not  be  put  in 
evidence  (^).  This  exception  has  excited  much  controversy, 
and,  if  fully  carried  out,  would  act  perhaps  as  a  virtual 
abolition  of  the  general  rule  with  which  it  professes  to  be 
consistent ;  but  it  was  sanctioned  by  the  Court  of  Exchequer, 
although  it  is  limited  to  cases  in  which  the  culmission  has 
been  voluntary  by  the  party  making  it,  since  he  cannot  be 
compelled  to  make  such  admissions,  nor  ought  questions 
which  tend  to  elicit  them  to  be  allowed  {h).  Where  a  party 
gives  a  portion  of  a  writing  in  evidence,  the  adverse  party  is 
entitled  to  have  read  all  other  passages  which  are  connected 
with,  or  construe,  control,  modify,  qualify,  or  explain  the 

(rf)  Per  Parke,  B.,  Slatterie  v.  ^  (/)^  LawleM  v.  Queale,  8  Ir. 
FooUy,  6  M.  &  W.  668;  see  also  R,      C.  L.  Rep.  382.  ^^    „   ^, 

V.  Basingstoke,  14  Q.  B.  611.  W  Chappell  v.  Brap,  6  H.  &  N. 

145. 

W  ^i  supra-  (A)  Darby  v.  Ouseley,  1  H.  &  N.  1. 

P.  U 
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passages  which  have  been  read;  but  not  distinct  passages, 
or  passages  which  are  irrelevant  to,  or  not  explanatory  of, 
such  first-mentioned  passages  (/). 

Where  the  writing  is  merely  in  the  nature  of  a  personal 
memorandum,  which  has  been  drawn  up  by  a  witness  for  his 
own  convenience,  it  is  in:admissible  as  a  writing,  but  may  be 
used  by  the  witness  to  refresh  his  memory.  Letters  to  a 
party  are  only  received  on  the  presumption  that,  by  answer- 
ing them,  or  acting  on  them,  or  even  by  the  bare  act  of 
receiving  them,  he  has  connected  them  with  the  controversy 
between  himself  and  the  writer ;  but  a  mere  written  state- 
ment, not  made  on  oath  by  one  party,  and  not  shown  to  have 
oome  to  the  knowledge  and  to  have  been  recognized  or 
adopted  in  some  way  by  another  party,  is  no  evidence  against 
the  latter. 

The  general  rule  for  determining  whether  a  vmting  is 
primary  or  secondary  evidence,  is  to  consider  whether  it  con- 
tains the  substance  of  the  issue,  and  is  in  the  nature  of  a 
contract  or  an  admission  by  the  parties,  or  whether  it  is  only 
a  personal  and  ex  parte  memorandum.  In  the  former  case  it 
must  be  produced  as  the  best  evidence ;  in  the  latter,  it  is 
admissible  only  to  refresh  and  guide  the  memory  of  the 
witness  in  his  oral  depositions.  Thus,  records  are  in  the 
nature  of  a  contract  between  parties,  which  has  been  settled 
and  ratified  by  public  consent,  as  expressed  in  a  judicial  act ; 
they  are,  therefore,  primary  evidence ;  but  a  public  Act  of 
Parliament  is  in  the  nature  of  a  memorandum,  for  judges 
and  the  public,  of  laws  which  every  one  is  presumed  to  have 
engraven  in  his  memory  (A:). 

Writings  are  either  public  or  private ;  and  public  writings 
are  either  judicial  or  non-judicial.  These  will  now  be  con- 
sidered in  their  order. 

(i)  See  Darby  t.  OuteUy,  1  H.  &  N.  1.    {k)  R,  v.  Sutton,  4  M.  &  S.  632. 
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CHAPTEE  n. 

PUBLIC  JUDICIAL  DOCUHENTS. 

The  proof  of  the  most  important  pubUo  judioial  doouments 
"will  now  be  treated  of. 

ACTS  OP  PAELUMENT. 

These  are  either  publio  or  private.  The  former  are, 
theoretically,  not  proved,  as  the  court  takes  cognizance  of 
them ;  but,  practically,  they  are  generally  proved  by  copies 
purporting  to  be  printed  and  published  by  the  Queen's 
printer ;  and  this  course  seems  to  be  implied  from  the  terms 
of  41  Geo.  3,  c.  90,  s.  9,  which  enacts  that  the  statutes  of 
England  and  of  Great  Britain,  printed  and  published  by  the 
King's  printer,  shall  be  received  as  conclusive  evidence  in  the 
Irish  courts ;  and  the  statutes  of  Ireland,  prior  to  the  Union, 
so  printed  and  published,  shall  be  received  in  like  manner  in 
any  court  of  civil  or  criminal  jurisdiction  in  Great  Britain. 
If  there  be  ground  for  supposing  the  printed  copy  inaccurate, 
reference  should  be  had  to  the  Parliament  EoU  (a). 

Private,  local,  and  personal  Acts,  which  are  not  public 
Acts,  can  be  proved  under  the  Documentary  Evidence  Act, 
1845  (6),  s.  3,  by  copies  purporting  to  be  printed  by  the 
Queen's  printer,  without  necessarily  any  further  proof  that 
they  were  so  printed.  Even  this  proof  is  unnecessary  if  the 
Act  contains  a  clause  declaring  it  to  be  a  public  Act,  and 

(a)  Price  v.  Mollis,  1  M.  &  S.  105.  {b)  8  &  9  Vict.  o.  113. 

u2 
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that  it  shall  be  taken  notice  of  as  such  without  being  specially 
pleaded  ((;) ;  but  such  a  clause  will  not  render  if  evidence 
against  third  parties  (6?). 

The  3rd  section  of  the  last-mentioned  Act  also  declares 
that  all  copies  of  the  journals  of  either  House  of  Parliament, 
and  of  royal  proclamations,  purporting  to  be  printed  by  the 
printers  to  the  Crown,  or  of  either  House,  shall  be  admitted 
in  all  cases  as  evidence  thereof  without  proof  of  their  being 
copies  so  printed. 

•By  sect.  2  of  the  Documentary  Evidence  Act,  1882  (^), 
copies  printed  under  the  superintendence  or  authority  of  her 
Majesty's  Stationery  Office  are  also  admissible. 


RECORDS. 

Where  thd  existence  of  a  record  is  in  issue,  either  the 
record  itself  must  be  produced,  or  it  may  be  proved  by 
exemplification  under  the  great  seal,  or  by  an  examined  or 
sworn  copy:  But  when  the  validity  of  the  record  is  not  in 
issue,  it  may  always  be  proved  by  an  examined  or  sworn 
copy. 

By  the  1  &  2  Yict.  c.  94,  the  Master  of  the  Eolls  is  made 
superintendent  of  the  general  records  of  the  realm,  and  is 
empowered  to  make  rules  for  the  admission  of  such  persons 
as  ought  to  be  admitted  to  the  use  of  such  records :  and  he  is 
authorized  personally,  or  by  deputy,  to  allow  copies  to  be 
made  of  such  records.  It  is  also  declared  to  be  expedient 
'^  to  allow  the  free  use  of  any  public  records  as  far  as  stands 
with  their  safety  and  integrity,  and  v^ith  the  public  policy  of 
the  realm."  By  sect.  13,  a  certified  copy  of  any  record, 
sealed  vnth  the  seal  of  the  Becord  Office,  is  evidence  in  every 

(r)   Woodward  v.  Cotton,  1  C.  M.  &  (d)  Brett  v.  Bealet,  M.  &  M.  421. 

R.  44.  (e)  45  &  46  Vict.  c.  9. 
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• 

case  in  which  the  original  record  would  be  admissible ;  and  . 
by  the  12th  section,  any  person  desirous  of  procuring  such  a 
copy  may  do  so  at  his  own  cost  by  permission  of  the  Master 
of  the  Rolls :  but  such  copy  shall  be  admissible  to  prove  the 
record,  only  after  examination  and  certificate,  under  seal,  by 
the  Deputy  Keeper  of  the  Records,  or  one  of  the  assistant 
record  keepers. 

By  the  County  Courts  Act,  1888  (/),  s.  180,  it  is  provided 
that  "  for  every  court  there  shall  be  a  seal  of  the  court,  and 
aU  summonses  and  other  process  issuing  out  of  the  said  court 
shall  be  sealed  or  stamped  with  the  seal  of  the  court,  and'  all 
such  summonses  and  other  process  purporting  to  be  so  sealed 
shall  in  England  be  received  in  evidence  without  further 
proof  thereof,  and  every  person  who  shall  forge,  the  seal,  or 
any  process  of  the  court,  or  who  shall  serve  or  enforce  any 
such  forged  process  knowing  the  same  to  be  forged,  or  deliver, 
or  cause  to  be  delivered,  to  any  person  any  paper  falsely 
purporting  to  be  a  copy  of  any  summons  or  other  process  of 
the  said  court  knowing  the  same  to  be  false,  or  who  shall  act, 
or  profess  to  act,  under  any  false  colours  or  pretence  of  the 
process  or  authority  of  the  said  court  shall  be  guilty  of 
felony." 

Although  all  judicial  proceedings,  which  are  regulated  as 
to  the  mode  of  proving^hem  by  the  above  statutes,  should  be 
proved  conformably  to  them,  yet  as  their  language  is  declara- 
tory and  directory,  and  is  not  compulsory,  the  records  of 
superior  and  inferior  courts  may  be  proved,  by  means  of 
examined  copies,  when  they  are  obtainable.  An  examined 
copy  must  be  proved  to  be  such  by  a  witness  who  has  com- 
pared the  copy  word  for  word  with  the  original,  or  who  has 
examined  the  copy  while  another  person  read  the  original ; 
and  it  will  not  be  necessary  to  call  the  latter  person,  nor  to 
prove  that  the  witness  also  read  the  original  while  the  other 

(/)  61  &  52  Vict.  0.  43. 
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person  compared  the  copy ;  for  it  will  not  be  presumed  that 
a  person  has  wilfully  misread  a  record  {(;).  The  copy  must 
be  complete  and  accurate,  and  not  contain  abbreviations  (A) ; 
and  it  must  appear  that  the  record  was  in  the  custody  of  the 
proper  officer  at  the  time  when  the  copy  was  taken. 

A  decree  in  Chancery  may  be  proved  by  an  exemplification 
under  the  seal  of  the  court ;  or  by  an  examined  copy,  or  by  a 
decretal  order  or  paper,  with  proof  of  the  bill  and  answer  (i). 
If  it  be  required  only  to  show  that  a  decree  was  made,  or 
that  it  has  been  reversed,  the  emx)lled  and  sealed  decree  is 
sufficient,  without  producing  the  bill  and  answer  (k). 

A  bill  or  answer  in  Chancery  is  no  evidence  of  the  facts 
contained  in  it,  not  even  of  those  on  which  the  prayer  of 
relief  is  founded  (/) ;  but  where  the  parties  to  a  suit  are 
parties  in  an  action  in  which  the  same  matters  are  in  issue, 
the  statements  of  either,  in  a  bill  or  answer,  are  evidence 
against  the  maker  in  the  nature  of  admissions  (m).  Where  a 
witness  at  the  trial  gives  evidence  at  variance  with  statements 
which  he  has  made  in  an  answer  in  Chancery,  an  examined 
copy  of  such  answer  has  been  held  admissible  to  contradict 
him  (n).  A  decree  cannot  be  received  as  evidence  except 
against  the  party  against  whom  it  was  made,  or  those 
claiming  under  him ;  but  it  may  be  read  as  a  precedent.  A 
decree  or  other  proceeding  in  Chancery  is  not  a  record  until 
it  has  been  signed  and  enrolled  (o).  A  judgment  which  has 
been  entered  in  the  Entry  Book  of  Judgments  can  be  proved 
•   by  a  certified  copy  of  the  entry  (p), 

A  former  conviction  or  acquittal  may  now  be  proved  under 
the  14  &  15  Yict.  c.  99,  s.  13,  by  a  certificate  purporting  to 

(^)  Iteid  y.  Margison^  I  Camp.  469 ;  (m)  HodgJcimon  y.  WiUia,  3  Camp, 

cf .  67a»M  Peerage  eoMj  5  0.  &  F.  23.  401. 

(A)  R,  V.  Christian,  C.  &  M.  388.  («)  Ewer  y.  AmhroM,  4  B.  &  C.  25. 

(i)   l^ovcel  V.  CastUj  I  Keb.  21.  lo)  R.  y.  Smith,  8  B.  &  C.  341. 

(A)  BuU.  N.  P.  736.  (p)  Ex  parU  Anderaon,  14  Q.  B.  D. 

(/)  Doe  V.  Sgboum,  7  T.  K.  2.  606. 


PUBLIC  JUDICIAL  DOCUMENTS.  295 

be  "  under  the  hand  of  the  clerk  of  the  court,  or  other  officer 
having  the  custody  of  the  records  of  the  court  where  such 
conviction  or  acquittal  took  place,  or  by  the  deputy  of  such 
clerk  or  other  officer,  that  the  paper  produced  is  a  copy  of 
the  record  of  indictment,  trial,  conviction  and  judgment,  or 
acquittal,  as  the  case  may  be,  omitting  the  formal  parts 
thereof." 

On  trials  for  perjury  it  is  enacted  by  the  14  &  15  Vict. 
c.  100,  s.  22,  that  such  a  certificate,  '^containing  the  sub- 
stance and  effect  only,  omitting  the  formal  portion  of  the 
indictment  and  trial  for  any  felony  or  misdemeanor,"  shall 
be  sufficient  evidence  of  the  same ;  but  the  mere  fact  of  the 
trial  may  be  proved  by  the  officer  of  the  court  on  production 
of  his  minutes,  or  apparently,  by  any  one  who  was  present  at 
the  first  trial  (5'). 


VERDICTS. 

A  verdict  may  be  proved  by  producing  the  postea^  indorsed 
on  the  Nisi  Prius  record,  when  it  is  only  required  to  show 
that  a  trial  took  place  (r) ;  but  the  whole  record  and  a  copy 
of  the  judgment  will  be  necessary  to  establish  the  finding  of 
any  substantial  fact. 


FOREIGN  JUDGMENTS,  ETC. 

These  are  now  regulated  by  14  &  15  Vict.  c.  99,  s.  7,  which 
enacts  that  "  all  proclamations,  treaties,  and  other  acts  ol , 
state  of  any  foreign  state,  or  of  any  British  colony,  and  all 
judgments,  decrees,  orders,  and  other  judicial'  proceedings  of 
any  court  of  justice  in  any  foreign  state,  or  in  any  British 
colony,  and  all  affidavits,  pleadings,  and  other  legal  docu- 
ments filed  or  deposited  in  any  such  court,  may  be  proved  in 
any  court  of  justice,  or  before  any  person  having  by  law,  or 

{q)  R,  V.  Neuman,  2  Don.  o90.  (r)  FitUm  v.  WdUer,  1  Stra.  162. 
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*  by.  consent  of  parties,  authority  to  hear,  receive,  and  examine 
evidence,  either  by  examined  copies,  or  by  copies  authenti- 
cated  as  hereinafter  mentioned;  that  is  to  say,  if  the  docu- 
ment sought  to  be  proved  be  a  proclamation,  treaty;  or  other 
act  of  state,  the  authenticated  copy,  to  be  admissible  in  evi- 
dence, must  purport  to  be  sealed  with  the  seal  of  the  foreign 
state  or  British  colony  lo  which  the  original  document 
belongs;  and  if  the  document  sought  to  be  proved  be  a 
judgment,  decree,  order,  or  other  judicial  proceeding  of  any 
foreign  or  colonial  court,  or  an  aflBdavit,  pleading,  or  other 
legal  document  filed  or  deposited  in  any  such  court,  the  au- 
thenticated copy,  to  be  admissible  in  evidence,  must  purport 
either  to  be  sealed  with  the  seal  of  the  foreign  or  colonial 
court  to  which  the  original  document  belongs,  or,  in  the 
event  of  such  court  having  no  seal,  to  be  signed  by  the  judge, 
or  if  there  be  more  than  one  judge,  by  any  one  of  the  judges 
of  the  said  court ;  and  such  judge  shall  attach  to  his  signa- 
ture a  statement  in  writing  on  the  said  copy  that  the  court 
whereof  he  is  a  judge  has  no  seal;  but,  if  any  of  the  afore- 
said authenticated  copies  shall  purport  to  be  sealed  or  signed 
as  hereinbefore  respectively  directed,  the  same  shall  respec- 
tively be  admitted  in  evidence  in  every  case  in  which  the 
original  document  could  have  been  received  in  evidence  with- 
out any  proof  of  the  seal  where  a  seal  is  necessary,  or  of -the 
signature,  or  of  the  truth  of  the  statement  attached  thereto, 
where  such  signature  and  statement  are  necessary,  or  of  the 
judicial  character  of  the  person  appearing  to  have  made  such, 
signature  and  statement." 

Foreign  judgments  and  other  proceedings  may  still  be 
proved  as  before  the  statute  by  examined  copies  («).  A 
foreign  proclamation  may  be  proved  by  production  of  a  copy 
proved  to  be  accurate,  but  evidence  of  a  verbal  proclamation 
is  inadmissible  as  hearsay. 

(«)  AppUton  Y.  Braybrooke,  6  M.  &  S.  34. 
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CONVICTIONS. 

Convictions  before  magistrates  are  proved  by  examined 
copies  wjiich  are  made  out,  on  application,  by  the  clerk  of 
the  peq>6e.  In  many  cases  also,  under  particular  statutes, 
copies  certified  by' the  proper  officer  are  sufficient  evidence. 

A  conviction  is  presumed  to  be  imappealed  against  till  the 
contrary  is  shown  (f) ;  and  it  is'  conclusive  evidence  against 
the  plaintiff  in  an  action  for  malicious  prosecution,  even 
where  no  appeal  lies  (u). 

In  trespass  against  justices,  a  conviction,  unappealed  against 
and  unreversed,  cannot  be  controverted  in  evidence  (x) ;  and, 
until  quashed,  it  is  conclusive  evidence  of  the  facts  contained 
in  it  in  favour  of  the  justice  by  whom  it  is  tendered  (y). 


ORDERS. 

The  original  Order,  as  in  ccises  of  removal,  must  be  pro- 
duced if  possible ;  but  secondary  evidence  may  be  given  of  it, 
if  it  appears  that  the  party,  whose  duty  it  is  to  produce  it, 
has  been  served  with  notice  (a).  Where  the  Order  refers  to 
proceedings  which  are  not  strictly  judicial,  and  which  are  also 
extrinsic  to  the  controversy  between  the  parties,  the  person  in 
whose  custody  such  documentary  evidence  is  must  be  sub- 
poenaed to  produce  it ;  and,  if  he  refuse  to  appear,  secondary 
evidence  cannot  be  given,  but  the  recusant  witness  may  be 
attached  {a). 

INQUISITIONS 

Are  in  the  nature  of  judicial  inquiries  into  matters  of  public 
importance;  and  they  are  admissible  under  the  limitations 

(<)  24  &  25  Vict.  0.  96,  8.  112.  (y)  Strickland  v.   Ward,  7  T.  R. 

M  BasebS  y.  Maitheu;,,  L.  R.,  2      «33     ^    ^   ^^^^^        j>eterborou,H, 

^'  ^'  ®®^-  18  L.  J.,  M.  C.  79. 

(x)  Faweett  t.  Fowler,  7  B.  &  C.  (a)  R.  v.  Llanfaethly,  2  E.  &  B. 

394.  940. 
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which  have  been  already  disoussed  in  the  chapters  on  public 
or  general  interests,  and  ancient  possession. 

An  inquisition  of  lunacy  is  evidence  for  a  prisoner  to  show 
that  he  was  insane  when  he  committed  the  offence. 


OKDERS  AND  RULES  OP  THE  HIGH  COURT. 

The  Orders  of  the  judges  of  the  High  Court  are  proved  by 
the  production  of  the  original  Order,  signed  by  the  judge. 
The  court  takes  judicial  notice  of  the  signature. 

A  judge's  Order  will  not  justify  a  party  in  tendering 
secondary  evidence,  merely  because  the  Order  refers  to  it  as 
if  it  were  primary.  Thus,  where  a  judge's  Order  required  a 
party  to  admit  "  a  copy  of  a  letter,"  it  was  held  that  the 
other  party  could  not  give  it  in  evidence,  without  accounting 
first  for  the  non-production  of  the  original.  "  The  judge's 
Order,"  Lord  Denman  said,  "secures  the  accuracy  of  the 
secondary  evidence,  but  does  not  give  it  the  effect  of  primary 
evidence"  (6). 


CERTIFICATES. 

A  copy  of  a  record  of  any  public  fact  made  by  an  officer  in 
a  public  or  judicial  capacity,  and  strictly  within  the  course  of 
his  duty  (but  not  otherwise),  is  generally,  and  in  many  cases 
specially  by  statute,  evidence  of  the  facts  which  it  purports  to 
record ;  but  a  mere  certificate  of  an  extra-judicial  fact,  or  of 
a  fact  which  the  officer  was  not  bound  to  record,  is  inad- 
missible. 

In  criminal  law,  various  certificates  containing  the  sub- 
stance of  the  original  record  are  evidence.  Thus,  by  24  &  25 
Vict.  c.  96,  s.  116,  it  is  enacted  that  when  a  prisoner  is  charged 
with  a  felony  or  misdemeanor,  after  a  previous  conviction  for 

{b)  Sharp  v.  Zamb,  11  A.  &  E.  805. 
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a  felony  or  misdemeanor,  the  first  offence  and  conyiction  may 
be  proved  by  a  certificate,  containing  the  substance  of  the 
original  record,  and  purporting  to  be  signed  by  the  clerk  of 
the  court,  or  other  oflBlcer  having  the  custody  of  the  records. 
The  24  &  25  Vict.  c.  99,  s.  37,  has  a  similar  provision  for 
ofienoes  against  coin. 

So  the  14  &  15  Vict.  c.  99,  s.  13,  enacts  that  whenever  it 
may  be  necessary  to  prove  a  formal  conviction  or  acquittal  of 
a  prisoner,  it  shall  not  be  necessary  to  produce  the  original 
record  or  a  copy ;  but  it  shall  be  sufficient  to  produce  a  certi- 
ficate of  such  former  conviction  or  acquittal,  purporting  to 
contain  the  substance  of  the  original  record,  and  signed  by 
the  clerk  of  the  court  or  other  proper  officer. 

The  14  &  15  Vict.  c.  100,  s.  22,  enacts  that  in  trials  for 
perjury  or  subornation  of  perjury,  or  a  trial  of  any  indictment 
for  felony  or  misdemeanor,  a  certificate  of  the  trial  of  such 
indictment,  purporting  to  be  signed  by  the  clerk  of  the  court 
or  of  the  records,  shall  be  sufficient  evidence  of  the  former 
trial. 

A  certificate  by  two  justices  that  a  charge  of  assault  and 
battery  had  been  heard  and  dismissed,  is  admissible,  under 
24  &  25  Vict.  c.  100,  ss.  44  and  45,  to  bar  all  subsequent 
civil  and  criminal  proceedings  for  the  same  cause  (c).  Under 
the  Larceny  Jurisdiction  Act  (cQ,  s.  12,  a  similar  certificate 
has  the  same  effect. 

Many  other  documents,  in  the  nature  of  copies  or  certifi- 
cates, are  admissible  in  substitution  for  originals,  or  per  se, 
by  virtue  of  special  acts ;  but  the  limits  of  this  work  permit 
only  a  general  reference  to  them.  They  are  generally  admis- 
sible under  the  Documentary  Evidence  Acts,  but  are  also  in 
many  cases  made  specially  admissible  by  particular  statutes. 

(c)  Tunnieliffe  v.  Tedd,  6  C.  B.  563.  (rf)  18  &  19  Vict.  o.  126. 
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WRITS  AND  WARRANTS. 

These  must  be  proved,  until  they  are  returned,  by  actual 
production ;  but  after  their  return  they  become  matters  of 
record,  and  are  provable  by  copies  {e). 


ORDERS  AND  RULES  OF  INFERIOR  COURTS. 

Where  these  are  in  the  nature  of  a  record,  they  will  be 
subject  to  the  usual  rule,  and  may  generally  be  proved  by 
a  certified  exemplification  (/).  Where  the  court  is  not  of 
record,  the  books  containing  the  proceedings  must  be  pro- 
duced and  proved  by  the  proper  officer,  who  pught  to  be 
subpoenaed  to  attend  with  them ;  but  if  he  does  not  attend, 
or  if  he  refuses  to  produce  the  book  or  document  containing 
the  order  or  rule,  secondary  evidence  cannot  be  given,  but  the 
officer  may  be  attached  {g). 


JOURNALS  OF  THE  HOUSES  OF  LORDS  AND  COMMONS. 

The  journals  of  the  House  of  Lords,  it  being  a  court  of 
record,  have  always  been  provable  by  copies  {h)'  A  question 
was  formerly  raised  whether  the  journals  of  the  House  of 
Commons  were  records  or  not  (t),  but  it  was  decided  that 
copies  of  them  might  be  tendered  in  evidence.  Under  the 
Documentary  Evidence  Acts  copies  of  the  journals  of  either 
House  are  admissible,  if  they  purport  to  be  printed  by 
certain  printers.    • 

BANKRUPTCY  PROCEEDINGS 

Are  proved  according  to  the  provisions  of  the  Bankruptcy 
Act,  1883  (it),  ss.  28,  30  and  132—8,  for  which  see  the 
Appendix.  The  132nd  section  provides  that  a  copy  of  the 
London  Gazette  containing  any  notice  inserted  therein  in 

(e)  BuU.  N.  P.  234.  {%)  See  Lord  Duferin't  ease,  i  C. 

(/)   Woodcraft  v.  Kinaston,  2  Atk.       &  F.  368. 

^^i)  E.  V.  Llanfaethly,  2  E.  &  B.  W   Wynne Y,MiddUton,Tyoyx«,b%Z, 

940.  {k)  46  &  47  Vict.  c.  32. 
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pursuance  of  this  Act,  shall  be  evidence  of  the  facts  stated  in 
the  notice,  and  also  that  the  production  of  a  copy  of  the 
London  Gazette  containing  any  notice  of  a  receiving  order, 
or  of  an  order  adjudging  a  debtor  bankrupt,  shall  be  conclusive 
evidence  (/)  in  all  legal  proceedings  of  the  due  making  and 
date  of  the  order. 

The  effect  of  this  section  is  to  make  the  advertisement  con- 
clusive evidence,  not  only  as  regards  the  persons  who  were 
parties  to  the  bankruptcy  proceedings,  but  also  as  against 
other  persons  {e,  g,y  the  holder  of  a  bill  of  sale  executed  by 
the  bankrupt),  of  the  validity  of  the  adjudication  and  of  the 
date  thereof,  but  the  advertisement  has  no  such  effect  in  pro- 
ceedings taken  for  the  purpose  of  questioning  or  annulling 
an  adjudication  (m). 

By  sect.  28,  sub-sect.  4,  the  report  of  the  official  receiver  is 
made  primd  facie  evidence  of  the  statements  therein  contained 
for  the  purposes  of  that  section.  It  has  been  decided  that  it 
is  aiso  primd*facie  evidence  for  the  purposes  of  sect.  18  («). 


PROBATES WILLS. 

A  probate  of  a  will  is  in  the  nature  of  a  judicial  proceeding 
or  record  of  the  court.  It  constitutes  the  proper  legal  proof 
of  title  in  an  executor  to  his  testator's  personalty,  and  is  con- 
clusive against  all  the  world  (o).  It  is  a  copy  of  the  will, 
sealed  with  the  seal  of  the  Court  of  Probate,  and  attached  to 
a  certificate  which  states  that  the  will  has  been  proved  and 
registered,  and  that  administration  of  the  goods  of  the  de- 
ceased has  been  granted  to  one  or  more  of  the  executors 
named  therein.  The  will  itself  is  not  evidence  (jp),  except 
where  the  court  is  called  upon  to  construe  a  disputed  will 
when  the  court  may  and  often  does  look  at  the  original 

(/)  See  Ex  parte  Zearoyd.lO  Ch.D.  3.       213. 

(m)  Ex  parte  Geisel,  22  Ch.  D.  436.  (o)  Allen  y.  Dundae,  3  T.  R.  126. 

(fi)  Ex  parte  Campbell,  15  Q.  B.  D.  (p)  Finneyy,  Finney,  8  B.  &  C.  335. 
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will  (q) .  And  in  such  a  case,  where  an  English  translation 
of  a  foreign  will  has  been  admitted  to  probate,  the  oonrt  oan 
look  at  the  foreign  original  or  a  certified  copy  thereof  (r).  If 
the  probate  be  lost,  either  it  may  be  proved  by  an  examined 
copy,  or  the  court  will  grant  an  exemplification,  but  not 
another  probate  (s) ;  or  a  certified  copy  of  the  entry  in  the 
act  book,  under  14  &  15  Vict.  c.  99,  s.  14,  is  sufficient.  The 
act  book  itself  will  also  be  evidence,  without  accounting  for 
the  non-production  of  the  probate  (t) ;  and  under  14  &  15 
Vict.  c.  100,  s.  14,  an  unstamped  copy  of  the  act  book  has 
been  received  as  evidence  of  probate,  to  prove  an  executor's 
title  (m).  Where  no  act  book  is  kept,  or  other  record  of 
probates,  it  appears  that  the  will  itself,  indorsed  with  the 
appointment  of  the  executor,  will  be  evidence  (x).  The  same 
remarks  apply  to  letters  of  administration  (y). 

Will  of  personal  estate.  The  rule  is  that  (except  in  pro- 
ceedings for  the  protection  of  the  assets)  no  notice  can  be 
taken  of  an  alleged  will  of  personal  estate,  unless  it  has  been 
proved  in  an  English  Probate  Court  or  in  a  colonial  court 
having  concurrent  jurisdiction  with  the  English  Probate 
Court,  or  having  been  proved  in  a  Colonial  Court  a  copy 
has  been  deposited  with  and  sealed  by  a  Court  of  Probate 
in  the  United  Kingdom  under  sect.  2  of  the  Colonial  Pro- 
bates Act,  1892  (for  which  see  Appendix).  In  a  case 
where  the  main  question  was  as  to  the  liability  to  legacy 
duty  of  the  personal  estate  of  a  testator  whose  will  had 
been  proved  in  her  Majesty's  Supreme  Court  for  China 
and  Japan  at  Shanghai,  and  not  in  England,  Chitty,  J., 
held  that  he  would  look  at  the  Shanghai  probate,  because 
the  Shanghai  Court  has,  from  its  constitution,  all  such 
jurisdiction  with  respect  to  the  property  of  British  sub- 

{q)  Turtier  v.  Hellard,  30  Ch.  Div.  412. 
390.  (0  Cox  T.  Allingham,  Jacob,  514. 

(r)  In  re  Cliff's  Trusts,  40  W.  E.  (u)  Dorret  v.  Meux,  16  C.  B.  142. 

439.  (x)  Doe  v.  Mew,  7  A.  &  E.  240. 

(/»)  Shepherd  v.  Shorthose,  1  Stra.  (y)  JVbe/  v.  Welb,  1  Lev.  362. 
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jects  as  for  the  time  being  belongs  to  the  Court  of  Probate 
in  England  (z) ;  but  in  a  subsequent  case,  where  a  petitioner 
asked  for  payment  out  of  a  sum  of  money  to  which  he  was 
entitled  under  an  appointment  by  will,  Pearson,  J.,  held  that 
the  probate  of  the  will  in  the  Supreme  Court  of  New  Zealand 
was  not  sufficient  for  him  to  act  upon,  but  that  an  English 
probate  was  necessary.  He  distinguished  the  last-mentioned 
case  on  the  ground  of  the  difference  in  the  nature  of  the 
jurisdiction  of  the  Shanghai  Court  from  that  of  the  New 
Zealand  Court  (a). 

In  the  case  of  a  will  relating  to  lands,  or  any  description 
of  realty,  it  was  necessary  formerly  to  produce  the  original 
will  (J) ;  but  now  a  devise  of  real  estate  may  be  proved  by 
the  probate,  or  a  sealed  office  copy  from  the  Court  of  Probate. 
In  this  case  the  person  tendering  the  evidence  must  give  ten 
days'  notice  before  trial  to  the  other  party,  who  may,  in  four 
days  after  receipt  of  such  notice,  give  a  counter-notice  that 
he  disputes  the  validity  of  the  devise,  and  that  the  original 
must  be  produced  {c).  Even  in  the  absence  of  a  counter- 
notice  the  probate  is  only  primd  facie  eYiiQuoe  (d).  Where 
a  will  relating  to  land  in  England  had  been  proved  in  the 
Supreme  Court  of  the  Colony  of  Victoria,  Hall,  V.-C,  ac- 
cepted letters  testimonial  under  the  seal  of  that  court  as  suffi- 
cient evidence  for  the  purposes  of  a  preliminary  judgment  in 
a  partition  action.  He  intimated,  however,  that  the  further 
proof  might  be  insisted  on  at  a  later  stage  of  the  action, 
although  probably  at  the  cost  of  the  party  insisting  {e). 

To  prove  a  wiU  of  land  against  the  heir,  all  the  witnesses 
must  be  called  (/),  unless  one  of  them  is  dead,  or  abroad,  or 
insane,  or  has  not  been  heard  of  for  many  years,  when  his 

{z)  In  re  TootaVs  Trmis,  23  Ch.  D.  (<?)  20  &  21  Vict.  o.  77,  as,  64,  65. 

632.  (d)     Barraelough    v.    Greenhough, 

(a)  Bx  parte  Limehoxue  Board  of  L.  B.,  2  Q.  B.  612. 

Worhsy  In  re  Vallance,  24  Ch.  Diy.  (e)  Waite  y.  Bingley,  21  Ch.  Diy. 

177.  674. 

{h)  Doe  T.  Calvert,  2  Camp.  889.  (/)  Booth  y.  BlundcU,  19  Yes.  494. 
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evidence  will  be  dispensed  with,  or  unless  the  heir  admits  it, 
when  the  oourt  will  establish  it  without  declaring  it  to  be 
well  proved  ;  but  where  the  action  is  by  the  heir  against  the 
devisee,  the  latter  is  not  required  to  produce  all  the 
witnesses  (g). 

In  all  other  oases,  to  prove  a  will  it  is  sufficient  to  call  one 

m 

of  the  witnesses  who  can  speak  to  the  attestation  (A) ;  and 

• 

who  can  testify  either  that  he  saw  the  testator  sign,  or  that 
he  heard  him  acknowledge  to  the  witness,  or  in  his  presence, 
that  the  will  was  his  (i).  The  witnesses  must  also  have  sub- 
scribed either  actually  in  the  presence  of  the  testator,  or  so 
near  to  him  that,  although  he  did  not  see  them  sign,  he 
might  have  seen  them  without  the  necessity  of  locomotion. 
Thus,  where  the  witnesses  were  in  one  room,  and  the  testator 
in  another;  and  the  latter,  although  he  did  not  see  them  sign, 
might  have  seen  them  through  a  window,  the  will  was  held 
good  {k) ;  but  not  so  where  the  testator  could  not  have  seen 
them  without  changing  his  position  (/).  To  obtain  probate 
of  a  will  it  is  of  course  necessary  to  call  one  of  the  attest- 
ing witnesses  {m),  although  it  is  not  necessary  to  call 
both  (n) ;  but  if  one  is  called  and  fails  to  prove  the  execution, 
the  other  must  be  called,  if  possible,  although  he  maybe 
inown  to  be  adverse  to  the  party  producing  him  (o)  ;  and  if 
a  witness  gives  evidence  against  a  will,  he  may  be  contra- 
dicted by  other  evidence,  or  it  may  be  shown  that  he  has  an 
adverse  interest  (/?).  Where  all  the  witnesses  swear  the  will 
was  not  duly  executed,  other  evidence  is  admissible  to  support 
it  (q).  The  presumption  of  due  execution  often  operates  to 
prove  a  will  (r). 

(g)  Tatham  v.  Wrighty  2  B.  &  M.l.  («)  BelHn  v.  Skeatt,  1 S.  &  T.  148. 

(h)  BuU.  N.  P.  264.  (o)  Coles  v.  Coles,  L.  R.,  1  P.  &  D. 

(i)  StonehouMv.  Evelyn,  3  P.  Wms.  70. 
113                                               * 

lie)  Shires  V.  GlMCock,  2  Salk.  688.  [  ^}  ^^'       , 

(/)  Doe  V.  Manifold,  1  M.  &  S.  294.  _  (^)  See  Wright  v.  Eogere,  L.  R.,  1 

(m)  Bowman  v.  Hodgeon,  L.  R.,  1  *^-  *  -L).  678. 

P.  &  D.  362.  (r)  Vide  snpra,  p.  78. 


-T . 
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If  the  witnesses  axe  dead,  their  handwriting*  must  he 
proved,  unless  the  will  is  thirty  years  old,  in  which  case  it  is 
said  to  prove  itself  (s)  ;  that  is,  if  it  is  produced  from  the 
proper  custody,  and  is  otherwise  apparently  authentic,  it  will 
be  presumed  to  be  so,  even  though  there  are  circumstances 
which  would  lead  to  the  inference  that  it  has  been  can- 
celled (t).  The  thirty  years  are  computed  from  the  date  of 
the  will  (m).  In  such  a  case  it'  is  not  necessary  to  call  any 
one  of  the  alleged  witnesses,  even  though  they  appear  to  be 
living  (x). 


AWARDS. 

An  award  is  conclusive  evidence  of  aU  the  substantial 
matters  to  which  the  submission  refers,  as  between  the  parties 
to  the  submission,  but  not  as  to  third  parties  {y). 

To  prove  an  award,  the  first  step  is  to  prove  the  submission 
to  the  reference.  If  the  submission  is  a  written  agreement, 
the  execution  by  all  the  parties,  including  the  party  who 
relies  on  it,  must  be  strictly  proved  (2) ;  but  if  the  submission 
is  by  a  rule  of  court  or  judge's  order  in  an  action,  it  wUl  be 
sufficient  to  produce  the  rule  or  order,  and  then  to  prove  the 
award  (a).  When  the  submission  contains  any  special  powers 
which  have  been  exercised,  e.g.,  to  enlarge  the  time,  or 
appoint  an  umpire,  the  instrument  by  which  such  power  has 
been  exercised  must  be  proved,  in  addition  to  the  submission 
and  prior  to  the  proof  of  the  award ;  and  a  recital  in  the 
award  of  the  exercise  of  the  power  will  not  be  sufficient  (ft). 
The  award  must  also  be  proved  to  have  been  duly  executed. 

(*)  ManclifY.  Perkins,  Dow.  202.  W  Lady  Wmman  v.  Mackenzie,  6 

(0  AndrewB  v.  Motiley,  12  C.  B.,  '^^j  ^'^  ;   ^^^^  7  B.  &  C.  427  ; 

^'^'^^^'  ^razi«  V.  Jiw«,  8  B.  &  C.  124. 

(m)  M'Kenire  v.  Frater,  9  Ves.  6.  {a)  Gisbomey.  Hart,  5M.&W.  60. 

(x)  Dae  V.  Walley,  8  B.  &  C.  22.  (b)  Still  v.  Halford,  4  Camp.  17. 

I».  .  .  X 
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When  there  are  several  arhitrators,  it  should  be  shown  that 
all  signed  in  the  presence  of  each  other ;  and  even  where  the 
award  is  to  be  valid,  although  signed  by  only  one,  or  less 
than  the  actual  number  of  arbitrators,  it  should  appear  that 
all  who  have  not  signed  have  been  required  to  attend  (c). 
Awards  by  pnbUo  officers  axe  received  with  less  stringent 
proof,  on  the  principle  omnia  prcBSumuntur  riti  esse  acta  (d). 
Thus,  under  several  of  the  Inclosure  Acts,  awards  made  by 
the  commissioners  are  made  conclusive  evidence  that  all 
statutory  preliminaries  have  been  observed  (e), 

(c)  Stalworth  v.  Inns,  13  M.  &  W.  {e)  See  41  Geo.  3,  o.  109,  b.  35 ; 

466  ;  TFriffht  v.  GraJtam,  3  Ex.  131.  3  &  4  Vict.  o.  81,  s.  1 ;  8  &  9  Vict. 

{d)  B.  y.  Swlingifield,  2  M.  &  S.  o.  118,  b.  105. 
558. 
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CHAPTER  III. 

FTIBLIC  HON-JTTDICIAL  WBHIlfrOS. 

Public  writings,  which  are  not  of  a  judioial  oharcuster,  are 
evidence  of  the  matters  which  they  purport  to  declare ;  pro- 
vided they  appear  to  have  been  obtained  from  proper  custody, 
i,  e.f  from  a  place  where  it  is  reasonable  to  presume  that  they 
would  be  deposited,  if  authentic. 

The  question  of  proper  custody  under  this  head  applies 
more  exclusively  to  the  case  of  such  ancient  documents  as 
were  considered  incidentally  in  the  ninth  and  tenth  chapters 
of  this  work ;  and  it  will  be  sufficient  to  refer  to  those 
chapters  for  the  principles  which  regulate  the  admissibility 
and  effect  of  ancient  charters,  grants,  terriers,  inquisitions  or 
surveys.  On  the  general  question  as  to  what  constitutes  a 
proper  place  of  custody,  see  supra,  p.  168. 

Proof  of  public  non-judicial  documents.  This  is  now  chiefly 
regulated  by  the  Law  of  Evidence  Amendment  Act,  1851  (a), 
s.  14  of  which  enacts  that  "  whenever  any  book  or  other 
document  is  of  such  a  public  nature  as  to  be  admissible  in 
evidence  on  its  mere  production  from  the  proper  custody,  and 
no  statute  exists  which  renders  its  contents  provable  by  meanfi 
of  a  copy,  any  copy  thereof,  or  extract  therefrom,  shall  be 
admissible  in  evidence  in  any  court  of  justice,  or  before  any 
person  now  or  hereafter  having  by  law  or  consent  of  parties 
authority  to  hear,  receive,  and  examine  evidence,  provided  it 

(ff)  14  &  16  Vict.  c.  99. 

x2 
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be  proved  to  be  an  examined  copy  of  extract,  or  provided  it 
purport  to  be  signed  and  certified  as  a  true  copy  or  extract 
by  the  officer  to  whose  custody  the  original  is  entrusted,  and 
which  officer  is  hereby  required  to  furnish  such  certified  copy 
or  extract  to  any  person  applying  at  a  reasonable  time  for 
the  same,  upon  payment  of  a  reasonable  sum  for  the  same, 
not  exceeding  fourpence  for  every  folio  of  ninety  words." 

Under  this  section  it  has  been  held  that  an  unstamped 
copy  of  an  act-book  of  the  Ecclesiastical  Court  is  evidence  of 
probate  to  prove  executorship  (6).  So  the  journals  of  the 
House  of  Lords,  entries  in  the  books  of  tax-coUectors,  com- 
missioners of  the  excise  or  customs,  secretaries  of  state, 
municipal  or  parliamentary  electors,  which  were  provable 
before  the  Act  by  examined  copies,  may  now  be  proved  either 
by  examined  or  certified  copies  under  the  Act.  So  charters, 
letters-patent,  grants  from  the  Crown,  pardons  and  commis- 
sions, may  be  proved  either  by  originals,  or  examined  or 
certified  copies ;  or  also,  as  it  seems,  by  exemplifications 
under  the  great  seal.  As  to  royal  proclamations,  Orders  in 
Council,  and  orders  of  Government  departments,  see  supray 
p.  279.  As  to  proclamations,  treaties,  &c.,  of  foreign  states 
or  colonies,  see  supra,  p.  296.  Foreign  official  documents 
which  cannot  be  produced  here  may  be  proved  by  examined 
.  copies  (c). 

The  14  &  15  Vict.  c.  19,  s.  14,  cited  above,  has  virtually 
superseded  the  8  &  9  Vict.  c.  113,  s.  1  (the  Documentary 
Evidence  Act,  1845),  so  far  as  it  refers  to  public  documents  : 
but,  as  the  two  Acts  are  construed  cumulatively,  and  as  the 
earlier  Act  extends  to  some  private  documents,  it  is  subjoined. 
The  Documentary  Evidence  Act,  1845  (cQ,  s.  1,  provides 
that — "  Whenever  by  any  act  now  in  force,  or  hereafter  to 
be  in  force,  any  certificate,  official  or  public  document,  or 
document  or  proceeding  of   any  corporation  or  joint-stock 

{b)  Lorret  v.  MetiXy  16  d  B.  142^  (c)  Bumahy  v.  Baillie,  42  Ch.  D. 

[d)  8&9Viot.  c.  113.  292. 
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or  other  company,  or  any  certified  copy  of  any  document, 
bye-law,  entry  in  any  register,  or  other  book,  or  of  any  other 
proceeding,  shall  be  receivable  in  evidence  of  any  particular 
in  any  Court  of  Justice,  or  before  any  legal  tribunal  or  either 
House  of  ParUament,  or  any  Committee  of  either  House,  oV  in 
any  jtidicial  proceeding,  the  same  shall  respectively  be  ad- 
mitted in  evidence,  provided  they  purport  to  be  sealed  or 
impressed  with  a  stamp,  or  sealed  and  signed  or  signed  alone, 
as  required,  or  impressed  with  a  stamp  and  signed  as  directed 
by  the  respective  acts  made  or  to  be  hereafter  made,  without 
any  proof  of  the  seal  or  stamp,  where  a  seal  or  stamp  is 
necessary,  or  of  the  signature,  or  of  the  oflBcial  character  of 
the  person  appearing  to  have  signed  the  same,  and  without 
any  further  proof  thereof,  in  every  case  in  which  the  original 
record  would  have  been  received  in  evidence." 

The  effect  of  these  enactments,  as  to  docimients  of  a  public 
nature,  is  to  allow  the  substitution  of  certified  or  examined 
copies  in  all  cases  in  which  the  original,  if  produced,  would 
be  evidence. 

Whenever,  therefore,  it  is  proposed  to  tender  an  examined 
or  certified  copy  of  a  public  document  in  the  place  of  an 
original,  the  practical  question  is,  whether  the  original  is  such 
a  public  document  as  is  intrinsically  evidence  per  se  (e). 

It  must  be  remembered  that,  notwithstanding  the  Docu- 
mentary Evidence  Acts,  and  the  1^  &  15  Vict,  c,  99,  s.  14, 
there  are  numerous  cases  in  which  the  originals  of  documents, 
apparently  of  a  public  nature,  must  still  be  produced,  and 
where  neither  certificates  nor  examined  copies  are  admissible. 
A  considerable  degree  of  vagueness  still  attaches  even  to  many 
cases  in  which  certified  or  examined  copies  are  clearly  admis- 
sible ;  and  it  should  be  remembered  that,  whenever  a  doubt 
exists  as  to  whether  a  document  is  public  or  private,  the 
prudent  and  the  right  course  will  be  to  be  provided  with  the 
originals. 

(e)  Linsey  v.  Linseyy  29  L.  J.,  P.  &  M.  28. 


310  LAW  OF  EVIDENCE. 

Where  a  public  document  or  mark  requires  to  be  authen- 
ticated, it  may  be  proved  by  any  expert  and  credible  witness. 
Thus  the  Post-Office  mark  may  be  proved  by  any  post-master, 
or  by  any  one  who  is  in  the  habit  of  receiving  letters  by  the 
post  (/). 

Those  descriptions  of  public  documents  which  are  practically 
most  important  will  now  be  considered.    First : — 

REGISTERS  OF  BIRTHS,  MARRIAGES  AND  DEATHS. 

"  Parish  registers  are  in  the  nature  of  records,  and  need 
not  be  produced,  or  proved  by  subscribing  witnesses"  {g). 
They  are  therefore  provable  under  the  14  &  15  Vict.  c.  19, 
s.  14,  by  copies  purporting  to  be  signed  by  the  incumbents  of 
the  parishes  (A). 

It  should  appear  that  the  original  is  in  the  proper  custody, 
which,  in  the  case  of  marriage,  baptismal,  and  death  registers, 
is  with  the  incumbent,  and  not  the  parish  clerk  (e).  The 
register,  or  the  copy,  as  the  case  may  be,  is  only  proof  of  the 
fact  of  a  marriage,  or  a  birth,  or  a  death,  of  a  person  or 
persons  therein  named.  It  is  no  evidence  of  the  identity  of 
a  party ;  nor  is  a  baptismal  registry  evidence  of  the  date  of 
the  birth  (A*),  but  it  is  of  age  (/),  although  not  strong  evidence 
per  86  {m)  ;  the  certificate  when  put  in  must  be  looked  at  as  a 
whole  (m).  Identity  must  be  shown  extrinsically ;  in  the  case 
of  a  marriage,  either  by  proving  the  handwriting  of  the 
parties,  or  by  calling  a  witness  who  was  present  at  the  mar- 
riage (o) ;  but  the  handwriting  may  be  spoken  to  without 
producing  the  register  (p). 

By  the  52  Geo.  3,  c.  146,  s.  7,  verified  copies  of  aU  registers 
of  baptisms  and  burials  are  to  be  sent  yearly  by  all  ministers 

(/)  Abbey  V.  Lill,  6  Bing.  299.  W  -?»  re  Wintle,  L.  R.,  9  Eq.  373. 

{g)  Per  Lord  Mansfield,  Birt   v.  .  W  ^.  ▼•  y^e<^^^r,  L.  R.,  2  C.  0.  R. 

Barlow^  Doug.  172.  ,   .  ^      nvix^     t      •>»    •  ^ 

(A)  In  re  Hall  s  Estate,   9  Hare,  Harding,  29  Ch.  D.  992. 

-^PP-  ^vi-  (;i)  Ibid. 

(•)  Doe  V.  Fowler^  19  L.  J.,  Q.  B.  \o)  Birt  v.  Barlow,  Doug.  272. 

151.  (p)  SagerY,  Glosaopf  2  Exch.  409. 
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to  the  registrar  of  their  diocese ;  tuid  by  the  6  &  7  Will.  4, 
0.  86,  s.  38,  "  the  Registrar-General  shall  cause  to  be  sealed 
or  stamped  "  with  the  seal  of  his  office,  "  all  certified  copies 
of  entries  given  in  his  said  office :  and  all  certified  copies  of 
entries  purporting  to  be  sealed  or  stamped  with  the  seal  of  the 
said  register  office  shall  be  received  as  evidence  of  the  birth, 
death,  or  marriage  to  which  the  same  relates,  without  any 
further  or  other  proof  of  such  entry ;  and  no  certified  copy 
purporting  to  be  given  in  the  said  office  shall  be  of  any  force 
or  effect  which  is  not  sealed  or  stamped  as  aforesaid."  Non- 
parochial  registers  deposited  with  the  Registrar-General  are 
made  evidence  by  3  &  4  Vict.  c.  92,  extended  by  21  &  22  Vict. 
c.  25.  Copies  purporting  to  be  sealed  with  the  seal  of  the 
office  are  receivable  in  civil  cases  by  the  3  &  4  Vict.  c.  92,  s.  9, 
subject  to  the  regulations  of  s.  11  as  to  notice ;  but  in  criminal 
cases  the  original  register  or  record  must  be  produced  (s.  17), 
and  it  may  be  used  in  evidence  in  civil  cases  (s.  12).  As  to 
Scotch  marriages  since  1856,  see  19  &  20  Vict.  c.  96.  As  to 
Irish  marriages,  see  7  &  8  Vict.  o.  81,  incorporated  with  and 
amended  by  26  &  27  Vict.  c.  27 ;  33  &  34  Vict.  c.  110  ;  and 
36  &  37  Vict.  c.  16.  As  to  marriages  by  British  subjects  out 
of  the  United  Kingdom  before  British  consuls,  see  the  Foreign 
Marriage  Act,  1892  {q).  The  books  kept  among  the  archives 
of  the  East  India  Company,  professing  to  contain  authenti- 
cated copies  of  a  register  of  marriages  celebrated  in  India, 
kept  under  the  authority  of  the  East  India  Company,  have 
been  admitted  as  evidence  of  marriages  contracted  in  India  (?•). 
Certified  copies  of  Scotch  parochial  registers  are  evidence  in 
English  Courts  on  questions  of  Scotch  pedigree  relating  to 
persons  and  families  always  resident  and  domiciled  in  Scot- 
land (s). 

By  the  Registration  of  Burials  Act,  1864  (t),  register  books 

(q)  66  &  66  Vict.  o.  23.  («)  Z^ell  v.  Kennedy,  14  App.  Cas. 

(r)  ^aUlif  V.  Satclif,  1  S.   &  T.       437. 
467.  (0  27  &  28  Vict.  c.  97. 
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kept  under  the  Act,  or  copies,  are  evidence  of  the  burials 
entered  therein. 

By  s.  38  of  the  Births  and  Deaths  Registration  Act, 
1874  (w),  it  is  provided  that  an  entry  or  certified  copy  of  an 
entry  of  a  birth  or  death  under  the  Registration  Acts,  1836 
and  1874,  is  not  to  be  evidence  of  a  birth  or  death  unless  it 
purports  to  be  signed  by  some  person  professing  to  be  the 
informant,  and  to  be  a  person  required  by  law  to  give  in- 
formation to  the  registrar  concerning  the  birth  or  death,  or 
purports  to  be  made  on  a  coroner's  certificate,  or  in  pursuance 
of  the  provisions  of  the  Act  as  to  registration  of  births  and 
deaths  atl^ea.  Copies  of  the  registers  of  baptisms  kept  in 
India  by  order  of  the  Government  of  India  are  admissible  in 
evidence  («?). 


PATENTS,  DESIGNS,  AND  TRADE  MARKS. 

Sect.  23  of  the  Patents,  Designs,  and  Trade  Marks  Act, 
1883  {x)y  provides  that "  the  register  of  patents  shall  be  prirnA 
facie  evidence  of  any  matters  by  this  Act  directed  or  autho- 
rized to  be  inserted  therein." 

By  s.  55,  "  The  register  of  designs  shall  be  primd  facie 
evidence  of  any  matters  by  this  Act  directed  or  authorized 
to  be  inserted  therein." 

By  s.  76,  "The  registration  of  a  person  as  proprietor  of  a 
trade  mark  shall  be  primd  facie  evidence  of  his  right  to  the 
exclusive  use  of  the  trade  mark,  and  shall,  after  the  expira- 
tion of  five  years  from  the  date  of  the  registration,  be  con- 
clusive evidence  of  his  right  to  the  exclusive  use  of  the  trade 
mark,  subject  to  the  provisions  of  this  Act." 

By  s.  84,  the  impressions  of  the  seal  of  the  Patent  Office 
are  to  be  judicially  noticed  and  admitted  in  evidence. 


n 


37  &  38  Vict.  0.  88.  (v)  Queen's  P}ocior  v.  Fry,  4  P.  D. 

46  &  47  Vict.  0.  67.  230. 
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By  8.  89,  "  Printed  or  written  copies  or  extracts,  purporting 
to  be  certified  by  the  Comptroller,  and  sealed  with  the  seal 
of  the  Patent  Office,  of  or  from  patents,  specifications,  dis- 
claimers, and  other  documents  in  the  Patent  Office,  and  of  or 
from  registers  and  other  books  kept  there,  shall  be  admitted 
in  evidence  in  all  courts  in  her  Majesty's  dominions,  without 
further  proof  or  production  of  the  originals.'* 

By  s.  96,  "  A  certificate,  purporting  to  be  under  the  hand 
of  the  comptroller,  as  to  any  entry,  matter  or  thing  which  he 
is  authorized  by  this  Act,  or  any  general  rules  made  there- 
under, to  make  or  do,  shall  be  prhnd  facie  evidence  of  the 
entry  having  been  made,  and  of  the  contents  thereof,  and  of 
the  matter  or  thing  having  been  done  or  left  undone.'' 


COPYRIGHT. 


The  Copyright  Amendment  Act,  1842  (y),  s.  11  (a),  enacts, 
that  a  register  of  "the  proprietorship  in  the  copyright  of 
books  and  assignment  thereof,  and  in  dramatic  and  musical 
pieces,  whether  in  manuscript  or  otherwise,  and  licences 
affecting  such  copyright,  shall  be  kept  at  the  Hall  of  the 
Stationers'  Company,"  and  shall  be  open  to  inspection  of 
any  person,  on  the  payment  of  one  shilling  for  every  entry 
searched  for.  The  proper  officer  is  empowered  to  give  a  certi- 
fied copy  under  his  hand,  and  impressed  with  the  stamp  of  the 
company,  of  any  such  entry ;  which  copy  shall  be  received 
as  evidence  in  all  courts,  and  as  prinui  facie  proof  of  the  pro- 
prietorship or  assignment  of  copyright  or  licence,  as  therein 
expressed,  but  subject  to  be  rebutted  by  other  evidence  {a)  ; 
and,  in  cases  of  dramatic  or  musical  pieces,  such  copy  shall 

iy)  6  &  6  Vict.  o.  46.  of  Works  of  Art  Act,  1862  (26  &  26 

\z)  These  provisions  are  inoorpo-  Vict.  c.  68). 
rated  by  reference  into  the  Inter-  ,.  q^   t  n   i      to  ^^    t% 

national  Copyright  Act.  1844  (7  &  8  .,1")  ^  ■^"«"  '•  *»*»'  13  Ch.  D. 

Vict.  0.  12),  and  into  the  Copyright  "'  * 
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be  primA  facie  proof  of  the  right  of  representation  or  per- 
formance, subject  to  be  rebutted  as  aforesaid. 

By  s.  24,  no  proprietor  of  a  copyright  in  any  book  first 
published  after  the  passing  of  the  Act,  can  take  any  legal 
proceedings  for  infringement  of  such  copyright,  unless  it  is 
registered.  "  Book  "  includes  "  map  "  (6).  The  name  of  the 
author  or  composer  must  be  correctly  stated  on  the  register  (c), 
as  well  as  the  day  of  publication,  and  the  names  of  the  pub- 
lishers, or  their  firm  (d). 

The  International  Copyright  Act,  1886  (<?),  provides,  by 
B.  7,  that  "  where  it  is  necessary  to  prove  the  existence  or  pro- 
prietorship of  the  copyright  of  any  work  first  produced  in  a 
foreign  country  to  which  an  Order  in  Council  under  the 
International  Copyright  Acts  applies,  an  extract  from  a 
register,  or  a  certificate,  or  other  document  stating  the  exist- 
ence of  the  copyright,  or  the  person  who  is  the  proprietor  of 
such  copyright,  or  is  for  the  purpose  of  any  legal  proceedings 
in  the  United  Kingdom  deemed  to  be  entitled  to  such  copy- 
right, if  authenticated  by  the  official  seal  of  a  Minister  of 
State  of  the  said  foreign  country,  or  by  the  official  seal  or  the 
signature  of  a  British  diplomatic  or  consular  officer  acting  in 
such  country,  shall  be  admissible  as  evidence  of  the  facts 
named  therein,  and  all  courts  shall  take  judicial  notice  of 
every  such  official  seal  and  signature  as  is  in  this  section 
mentioned,  and  shall  admit  in  evidence  without  proof  the 
documents  authenticated  by  it " ;  and  sub-s.  (2)  of  s.  8  of  the 
same  Act  provides  that,  "  where  a  register  of  copyright  in 
books  is  kept  under  the  authority  of  the  government  of  a 
British  possession,  an  extract  from  that  register  purporting  to 
be  certified  as  a  true  copy  by  the  officer  keeping  it  and 
authenticated  by  the  public  seal  of  the  British  possession,  or 

(h)  Stannard  v.  Lee^  L.  R.,  6  Ch.  {d)  Low  v.  HoutUdgey  33  L.  J.,  Ch. 

346.  717. 

(c)  Wood  V.  Booieijy  L.  R.,  3  Q.  B.  (e)  49  &  60  Vict.  c.  33. 

223. 
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by  the  official  seal  or  the  signature  of  the  governor  of  a 
British  possession,  or  of  a  colonial  secretary  or  of  some 
secretary  or  minister  administering  a  department  of  the 
government  of  a  British  possession,  shall  be  admissible  in 
evidence  of  the  contents  of  that  register,  and  all  courts  shall 
take  judicial  notice  of  every  such  seal  and  signature,  and 
shall  admit  in  evidence  without  further  proof  all  documents 
authenticated  by  it." 

The  15th  section  of  the  Newspaper  libel  and  Registration 
Act,  1881  (/),  provides  that  "  Every  copy  of  an  entry  in  or 
extract  from  the  register  of  newspaper  proprietors,  purport- 
ing to  be  certified  by  the  registrar  or  his  deputy  for  the  time 
being,  or  under  the  official  seal  of  the  registrar,  shall  be 
received  as  conclusive  evidence  of  the  contents  of  the  said 
register  of  newspaper  proprietors,  so  far  as  the  same  appear 
in  such  copy  or  extract,  without  proof  of  the  signature 
thereto  or  of  the  seal  of  office  affixed  thereto,  and  every  such 
certified  copy  or  extract  shall  in  all  proceedings,  civil  or 
criminal,  be  accepted  as  sufficient  prinid  facie  evidence  of  all 
the  matters  and  things  thereby  appearing,  unless  and  until 
the  contrary  thereof  be  shown." 


REGISTER  OF  VOTERS  AND  POLL  BOOKS. 

The  Parliamentary  Registration  Act,  1843  ((/),  provides 
(sect.  79)  that  the  register  of  voters  under  that  Act  shall  be 
conclusive  evidence  that  the  persons  named  therein  continue 
to  have  the  qualifications  which  are  annexed  to  their  names. 
It  has  been  held  by  the  Court  of  Common  Pleas  that,  though 
the  Ballot  Act,  1872  (/*),  has  repealed  sect.  98  of  the  Regie- 
tration  Act,  the  register  is  conclusive  not  only  on  the  retum- 

(/)  44  &  45  Vict.  0.  60.       (^)  6  &  7  Vict.  c.  18.        (A)  35  &  36  Vict  o.  33. 
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ing  officer,  but  also  on  every  tribunal  which  has  to  inquire 
into  elections,  except  only  in  the  case  of  persons  prohibited 
from  voting  by  any  statute  or  the  Common  Law  of  Parlia- 
ment (?). 


SHIPPING  REGISTERS,  ETC. 

The  Merchant  Shipping  Act,  1894  (A:),  contains  provisions 
as  to  the  admissibility  in  evidence  and  the  mode  of  proof  of 
registers,  entries  therein  and  in  log-books,  declarations  under 
the  Act,  and  Board  of  Trade  documents.  These  provisions 
will  be  found  in  the  Appendix. 


CORPORATIONS. 


Corporation  documents  are  not  strictly  of  a  public  nature 
for  the  purposes  of  evidence ;  but  they  will  be  conveniently 
considered  here  as  being  of  a  quasi  public  nature. 

Corporation  books  are  evidence  to  prove  entries  of  a  public 
character  (/),  but  not  to  prove  transactions  of  the  corporation 
with  the  public  (w).  They  appear  to  be  evidence  in  the 
nature  of  admissions  between  members  of  the  corporation  (n) ; 
but  not  of  the  rights  and  privileges  of  the  corporation  against 
strangers  (o).  Where  such  books  are  tendered  as  evidence, 
under  s.  14  of  the  Law  of  Evidence  Amendment  Act, 
1861  (/>),  they  must  appear  to  be  of  such  a  public  nature  as 
the  Act  intends,  in  order  to  admit  of  the  substitution  of  ex- 
amined or  certified  copies  for  the  production  of  the  original ; 

(•)  Stowe  V.  Jolliffey  L.  R.,  9  C.  P.  810. 
734.  (n)  Hill  ▼.  Manchester  Waterwwrht 

{k)  67  &  68  Vict.  c.  60.  Co.,  2  B.  &  Ad.  644. 

(/)  Marriage  v.  Lawrence,  3  B.  &  (o)  Mayor  of  London  v.  Lynn,  2  H. 

A.  144.  Bl.  214,  n. 

(m)  Gibbon's  ease,  17  How.  St.  Tr.  {p)  14  &  15  Vict.  c.  99. 
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but,  generally,  they  appear  to  be  inadmiBsible  unless  rendered 
admissible  by  statute. 

By  the  Municipal  Corporations  Act,  1882  {q),  s.  22  (5)  and 
(6),  "A  minute  of  proceedings  at  a  meeting  of  the  council, 
or  of  a  committee,  signed  at  the  same  or  the  next  ensuing 
meeting,  by  the  mayor  or  by  a  member  of  the  council  or 
of  the  committee,  describing  himself  as  or  appearing  to  be 
chairman  of  the  meeting  at  which  the  minute  is  signed,  shall 
be  received  in  evidence  without  further  proof ;  until  the  con- 
trary is  proved  every  meeting  of  the  council,  or  of  a  com- 
mittee, in  respect  of  the  proceedings  whereof  a  minute  has 
been  so  made,  shall  be  deemed  to  have  been  duly  convened 
and  held,  and  all  the  members  of  the  meeting  shall  be  deemed 
to  have  been  duly  qualified,  and,  where  the  proceedings  are 
proceedings  of  a  committee,  the  committee  shall  be  deemed 
to  have  been  duly  constituted,  and  to  have  had  power  to  deal 
with  the  matters  referred  to  in  the  minutes." 


JOINT-STOCK  COMPANIES. 

The  proceedings,  contracts,  &c.,  of  public  companies  in 
reference  to  the  subject  matter  of  this  work,  are  subject  to 
the  provisions  of  several  statutes,  of  which  the  principal  are 
the  Companies  Act,  1862  (r),  the  Companies  Winding  up 
Act,  1890  («),  and  the  Companies  Act,  1877  (t). 

For  the  sections  of  these  Acts  material  for  the  purposes  of 
this  work  see  the  Appendix. 

It  should  be  observed  that  by  the  last  mentioned  enactment 
certified  copies  of  the  documents  or  parts  of  docimients  kept 
and  registered  at  the  English,  Scotch,  and  Irish  offices  for 
the  registration  of  joint  stock  companies  are  receivable  in 

(q)  45  &  46  Vict.  o.  60.  («)  63  &  64  Vict.  o.  68. 

(r    26  &  26  Vict.  c.  89.  (0  40  &  41  Vict.  o.  26. 
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eyidenoe  as  of  equal  validity  with  the  originals.  The  cer- 
tificate is  to  be  under  the  hand  of  the  registrar  or  one  of  the 
assistant  registrars  for  the  time  being,  whom  it  is  not  neces- 
sary to  prove  to  be  such  registrar  or  assistant  registrar. 

It  may  be  observed  that  where  a  document  is  tendered, 
purporting  to  be  sealed  by  the  seal  of  a  company  or  corpora- 
tion, the  genuineness  of  the  seal  must  be  proved  by  some  one 
who  knows  it  («),  unless  it  be  the  seal  of  the  Corporation  of 
London  (t?),  or  the  seal  of  the  Apothecaries'  Company,  which 
prove  themselves  (?^?). 


CHARITABLE  TRUSTS. 

By  the  Charitable  Trusts  Eecovery  Act,  1891  (a;),  sect.  5, 
it  is  provided  that,  "  For  the  purposes  of  any  action,  petition, 
or  proceeding  instituted  by  the  board  under  this  Act,  the  fol- 
lowing provisions  shall  have  effect : — (1.)  The  printed  reports 
of  the  Charity  Commissioners  appointed  under  an  Act  passed 
in  the  58th  year  of  the  reign  of  his  Majesty  George  the 
Third,  and  intituled,  *  An  Act  for  appointing  Commissioners 
to  inquire  concerning  Charities  in  England  for  the  Education 
of  the  Poor,'  and  under  other  Acts  for  inquiring  into  charities, 
shall  be  admissible  as  primd  facie  evidence  of  the  documents 
and  facts  therein  stated ;  provided  that  either  party  intend- 
ing to  use  any  such  report  as  evidence  shall  give  notice  of 
such  intention  in  the  prescribed  manner  to  the  other  party. 
(2.)  Where  any  yearly  or  other  periodical  payment  has  been 
made  in  respect  of  any  land  to  or  for  the  benefit  of  any 
charity  or  charitable  purpose  for  twelve  confiecutive  years, 
such  payment  shall  be  deemed,  subject  to  any  evidence  which 
may  be  given  to  the  contrary,  primd  facie  evidence  of  the 

(«)  3foiM8Y.  Thotfttofi,  8  T.  R.  207.  (tr)  14  &  15  Vict.  c.  99,  8.  8. 

(f)  Doe  V.  Mawn,  1  Esp.  53.  (x)  54  Vict.  c.  17. 
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perpetual  liability  of  such  land  to  Buch  yearly  or  other 
periodical  payment,  and  no  proof  of  the  origin  of  suoh  pay- 
ment shall  be  necessary." 


BYE-LAWS. 

These  are  qitasi  public  docimients,  which  are  generally 
regulated  by  particular  statutes  or  charters.  They  appear  to 
be  generally  within  the  spirit  of  the  Docimientary  Evidence 
Acts  and  the  Law  of  Evidence  Amendment  Act,  1851. 
Their  validity  depends,  primarily,  on  their  conformity  to 
the  powers  given  by  special  Acts,  or  ta  the  provisions  of  the 
Companies  Glauses  Consolidation  Act,  1845  (y),  sect.  124  of 
which  empowers  a  company  "from  time  to  time  to  make 
such  bye-laws  as  they  think  fit  for  the  purpose  of  regulating 
the  conduct  of  the  officers  and  servants  of  the  company,  and 
for  providing  for  the  due  management  of  the  affairs  of  the 
company  in  all  respects  whatsoever,  and  from  time  to  time  to 
alter  or  repeal  any  such  bye-laws  and  make  others,  provided 
such  bye-laws  be  not  repugnant  to  the  laws  of  that  part  of 
the  United  Kingdom  where  the  same  are  to  have  effect,  or  to 
the  provisions  of  this  or  the  special  Act ;  and  such  bye-laws 
shall  be  reduced  into  vmting  and  shall  have  affixed  thereto 
the  conmion  seal  of  the  company,  and  a  copy  of  such  bye-laws 
shall  be  given  to  every  officer  and  servant  of  the  company 
affected  thereby."  It  is  provided  (sect.  127)  that  the  pro- 
duction of  a  written  or  printed  copy  of  the  bye-laws  of  the 
company,  having  the  conmion  seal  of  the  company  affixed 
thereto,  shall  be  sufficient  evidence  of  such  bye-laws  in  all 
cases  of  prosecution  under  the  same. 

A  railway  bye-law  will  not  be  binding  on  strangers,  unless 
it  has  been  approved  by  the  Board  of  Trade  or  Commissioners 

(y)  8  &  9  Vict.  0.  16.  ^ 
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of  Railways,  or  other  proper  officer  (2) ;  nor,  generally,  unless 
it  is  proved  to  have  oome  actually  or  constructively  to  the 
notice  of  the  party  who  is  to  be  affected  by  it  (a).  Where 
such  bye-law  is  good,  or  where  a  statutory  notice  has  been 
aflSxed  under  the  Carriers  Act,  it  will  be  sufficient,  apparently, 
to  prove  that  such  a  bye-law  or  notice  was  duly  affixed,  and 
then  to  prove  an  examined  copy,  for  it  will  be  a  public  docu- 
ment within  sect.  14  of  the  Law  of  Evidence  Amendment 
Act,  1851  (6). 

By  the  Municipal  Corporations  Act,  1882  (c),  sect.  24, 
"  the  production  of  a  written  copy  of  a  bye-law  made  by  the 
council  \mder  this  Act,  or  under  any  former  or  present  or 
future  general  or  local  Act  of  Parliament,  if  authenticated 
by  the  corporate  seal,  shall,  until  the  contrary  is  proved,  be 
sufficient  evidence  of  the  due  making  and  existence  of  the 
bye-law,  and,  if  it  is  so  stated  in  the  copy,  of  the  bye-law 
having  been  approved  and  confirmed  by  the  authority  whose 
approval  or  confirmation  is  required  to  the  making  or  before 
the  enforcing  of  the  bye-law." 

By  the  Salmon  Fishery  Act,  1873  (d),  s.  45,  "  the  produc- 
tion of  a  written  or  printed  copy  of  any  bye-law  purporting 
to  have  been  confirmed,  authenticated  by  the  common  seal  of 
the  board,  shall  be  conclusive  evidence  of  the  existence  and 
due  making  of  such  bye-law  in  all  legal  proceedings ;  and 
the  production  of  a  copy  of  any  newspaper  or  newspapers 
containing  the  notice  of  the  making  of  any  such  bye-law 
shall  be  taken  and  received  in  all  legal  proceedings  as 
evidence  that  all  things  required  by  tiiis  Act  for  the  making 
and  publication  of  the  bye-law  therein  advertised  have  been 
duly  done,  performed,  and  published." 

(s)  3  &  4  Vict.  o.  97,  8.  7  ;  and  {b)  Moiteram    y.   Sattern   Countiet 

see  8  &  9  Vict.  c.  20,  ss.  108—111.  Railway  Co.,  7  C.  B.,  N.  S.  68. 

(a)  Great   Western  Railway  Co,  v.  ic)  46  &  46  Vict.  c.  60. 

Goodman,  12  G.  B.  813.  (d)  36  &  37  Viot.  c.  71. 
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The  bye-laws  of  railway  companies,  munioipal  and  other 
corporations,  will  not  be  recognized  by  the  courts  of  law,  but 
will  be  treated  as  ultra  vires  and  void,  if  they  impose  restric- 
tions or  penalties  which  are  unreasonable  or  unnecessary  for 
the  purposes  in  view,  or  if  their  provisions  are  inconsistent 
with  those  of  any  statute  of  the  realm  {a). 


BILLS  OF  LADING. 

By  the  Bills  of  Lading  Act,  1865  (6),  ss.  1  and  2,  every 
consignee  of  goods  named  in  a  bill  of  lading,  and  every 
indorsee  of  a  bill  of  lading,  becomes  the  absolute  owner,  with 
all  the  personal  rights  and  liabilities  of  ownership,  subject  to 
the  consignor's  right  of  stoppage  in  transitu,  and  claims  for 
freight.  By  sect.  3,  "  every  bill  of  lading  in  the  hands  of  a 
consignee  or  indorsee  for  valuable  consideration,  representing 
goods  to  have  been  shipped  on  board  a  vessel,  shall  be  con- 
clusive evidence  of  such  shipment  as  against  the  master  or 
other  person  signing  the  same,  notwithstanding  that  such 
goods,  or  some  part  thereof,  may  not  have  been  so  shipped, 
unless  such  holder  of  the  bill  of  lading  shall  have  had  actual 
notice  at  the  time  of  receiving  the  same,  that  the  goods  had 
not  been  in  fact  laden  on  board  :  provided  that  the  master  or 
other  person  so  signing,  may  exonerate  himself  in  respect  of 
such  misrepresentation  by  showing  that  it  was  caused  without 
any  default  on  his  part,  and  wholly  by  the  fraud  of  the 
shipper,  or  of  the  holder,  or  some  person  under  whom  the 
holder  claims."  It  has  been  held  that  this  section  does  not 
estop  the  owners  of  a  ship  from  showing  the  incorrectness  of  the 
bill  of  lading  signed  by  the  ship's  agent  as  to  the  weight  of 

(a)  Calder  Navigation  Co,  v.  Pilling ^  669  ;  Johnnon  v.  Mayor  of  Crogd^m^ 

14  M.  &  W.  76;  Chilton  v.  London  16  Q.  B.  D.  708;  Heap  v.  Bay,  34 

and  Croydon  Railway  Co.,  16  M.  &  "W.  R.  627. 

"W.  212 ;  Everett  v.  Qrapet^  3  L.  T.  (*)  18  &  19  Vict.  c.  111. 

P.  Y 
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goods  actually  shipped  {c) ;  and  in  an  action  for  freight  the 
master  is  not  estopped  from  denying  the  amount  of  goods 
actually  received,  though  he  would  be  estopped  in  an  action 
against  the  owners  for  non-deUveiy  (rf). 


BILLS  OF  SALE  (e). 

The  Bills  of  Sale  Act,  1882  (/),  s.  8,  provides  that, 
^'  Every  bill  of  sale  shall  be  duly  attested,  and  shall  be  regis- 
tered under  the  principal  Act  (g)  within  seven  clear  days  after 
the  execution  thereof,  or  if  it  is  executed  in  any  place  out  of 
England,  then  within  seven  clear  days  after  the  time  at  which, 
it  would  in  the  ordinary  course  of  post  arrive  in  England,  if 
posted  immediately  after  the  execution  thereof,  and  shall 
truly  set  forth  the  consideration  for  which  it  was  given ; 
otherwise  such  bill  of  sale  shall  be  void  in  respect  of  the 
personal  chattels  comprised  therein." 

This  section  is  not  retrospective  (h) ;  and,  therefore,  the 
registration  of  bills  of  sale  executed  between  the  1st  of 
January,  1879,  and  the  1st  of  November,  1882,  is  governed 
by  the  Bills  of  Sale  Act,  1878  (i),  s.  8.  The  registration  is 
effected  in  the  Bills  of  Sale  Department  of  the  Supreme 
Court  (A). 

The  word  "  consideration "  in  the  above-quoted  section 
means  that  which  is  in  law  the  consideration  for  the  giving 
of  the  instrument,  and  not  the  sum  secured  (/).  The  con- 
sideration must  be  truly  stated,  either  as  to  its  legal  effect  or 
as  to  its  mercantile  and  business  effect,  but  either  will  do  {m). 

(e)  Jessel  v.  Balhy  L.  R.,  2Ex.  267.  (A)  Hiclc^on  v.  Darlow,  23  Ch.  D. 

(d)  Blanchet  v.   LlarUivit   CoUiery      690. 
Co\  'l.  R.,  9  Ex.  77.  (0  41  &  42  Vict.  o.  31 

ifi)  For  the  definition  of  the  term  Yj)  f'  ^'^;>  ^^  ?L    /  *  S?'  '*  }■/ 

"  bill  of  sale,"  Bee  Beets.  4,  6,  6  and       J^l  ^f.  ^f^^l,  ^f^'^t^  MercantiU 
7  of  the  Bili;  of  Sale  Act,'  1878,  in      t^'^l'^'  ^'otl  '±..^''3F't 


l\:^bZ^Ai^                   ^  *«•«,"*  y^^^j,  le  Qjj  jy  260,  explained  in  JEr 

the  Appendix.  ^^,.^^  ^^^^^^^  \%0,1^,  98. 

(/)  45  &  46  Vict.  c.  43.  (,»)  jOarhw  v.  Bland,  (1897)  1  Q. 

(^)  Le,,  the  Bills  of  Sale  Act,  1878.  B.  125. 
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The  9th  section  of  the  Act  of  1882  provides  that  a  bill  of 
sale  given  by  way  of  security  for  the  payment  of  money  by 
the  grantor  thereof  shall  be  void,  imless  made  in  accordance 
with  the  form  in  the  Schedule  thereto.  An  untrue  statement 
of  the  consideration  is  not  a  deviation  from  the  form,  and, 
therefore,  does  not  render  the  bill  of  sale  wholly  void,  but 
only  in  respect  of  the  chattels  comprised  therein  (??).  The 
form  in  the  Schedule  concludes  as  follows:  "Signed  and 
sealed  by  the  said  A.  B.,  in  the  presence  of  me,  E.  F. 
[witness's  name,  address,  and  description]."  It  has  been 
held  by  the  Court  of  Appeal  that  the  term  "  description  "  of 
the  attesting  witness  includes  a  description  of  his  profession, 
trade,  or  occupation,  or,  if  he  has  no  profession,  trade,  or 
occupation,  his  style,  and  that  where  no  description  at  all  was 
given  of  the  witness,  although  he  had  no  occupation  or  busi- 
ness, the  omission  rendered  the  bill  of  sale  void,  as  not  being 
in  accordance  with  the  form  (o). 

The  10th  section  of  the  Act  of  1882  is  as  follows:—"  The 
execution  of  every  bill  of  sale  by  the  grantor  shall  be  attested 
by  one  or  more  credible  witness  or  witnesses,  not  being  a 
party  or  parties  thereto.  So  much  of  section  ten  of  the 
principal  Act  as  requires  that  the  execution  of  every  bill  of 
sale  shall  be  attested  by  a  solicitor  of  the  Supreme  Court,  and 
that  the  attestation  shall  state  that  before  the  execution  of 
the  bill  of  sale  the  effect  thereof  has  been  explained  to  the 
grantor  by  the  attesting  witness,  is  hereby  repealed." 

The  12th  section  of  the  Act  of  1882  renders  void  a  bill  of 
sale  made  or  given  in  consideration  of  any  sum  under  thirty 
pounds. 

The  17th  section  of  the  Act  of  1882  excludes  from  the 
operation  of  that  Act  debentures  issued  by  any  mortgage, 
loan,  or  other  incorporated  company,  and  secured  upon  the 

(n)  Eeteltine  v.    Simmcms,    (1892)  (o)  Simt  v.  Trolbpe,  (1897)  1  Q.  B. 

2  Q.  B.  647.  24. 

y2 
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capital  stock  or  goods,  chattels  and  effects  of  such  company. 
See  also  63  &  54  Vict.  o.  63,  and  54  &  56  Vict.  c.  35,  which 
exempt  from  the  operation  of  the  Bills  of  Sale  Act,  1882, 
letters  hypothecating  imported  goods. 

The  10th  section  of  the  Bills  of  Sale  Act,  1878  {p),  which 
Act  is  referred  to  in  the  Act  of  1882  as  "  the  principal  Act," 
provides  that  a  bill  of  sale  "  with  every  schedule  or  inventory 
thereto  annexed  or  therein  referred  to,  and  also  a  true  copy 
of  such  bill  and  of  every  such  schedule  or  inventory,  and  of 
every  attestation  of  the  execution  of  such  bill  of  sale,  together 
with  an  aflSdavit  of  the  time  of  such  bill  of  sale  being  made 
or  given,  and  of  its  due  execution  and  attestation,  and  a 
description  of  the  residence  {q)  and  occupation  of  the  person 
making  or  giving  the  same  (or  in  case  the  same  is  made  or 
given  by  any  person  under  or  in  the  execution  of  any  process, 
then  a  description  of  the  residence  and  occupation  of  the 
person  against  whom  such  process  is  issued),  and  of  every 
attesting  witness  to  such  bill  of  sale,  shall  be  presented  to, 
and  the  said  copy  and  aflSdavit  shall  be  filed  with,  the 
registrar  within  seven  clear  days  after  the  making  or  giving 
of  such  bill  of  sale,  in  like  manner  aa  a  warrant  of  attorney 
in  any  personal  action  given  by  a  trader  is  now  by  law 
required  to  be  filed.  If  the  bill  of  sale  is  made  or  given  sub- 
ject to  any  defeasance  or  condition  or  declaration  of  trust  not 
contained  in  the  body  thereof,  such  defeasance,  condition  or 
declaration  shall  be  deemed  to  be  part  of  the  bill,  and  shall 
be  written  on  the  same  paper  or  parchment  therewith  before 
the  registration,  and  shall  be  truly  set  forth  in  the  copy  filed 
under  this  Act  therewith,  and  as  part  thereof,  otherwise  the 
registration  shall  be  void.  In  case  two  or  more  bills  of  sale 
are  given  comprising  in  whole  or  in  part  any  of  the  same 
chattels,  they  shall  have  priority  in  the  order  of  the  date  of 
their  registration  respectively  as  regards  such  chattels.     A 

(p)  41  &  42  Vict.  c.  31.  the    affidavit,  Button  v.    O'Neill^  4 

(9)  T.e.<,  reHidence  at  the  date  of      G.  P.  D.  354. 
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transfer  or  assignment  of  a  registered  bill  of  sale  need  not  be 
registered." 

The  11th  section  of  the  Act  of  1878  provides  that 
registration  shall  be  renewed  once  at  least  in  every  five 
years. 

The  16th  section  of  the  Act  of  1878  is  as  follows :— "  Any 
person  shall  be  entitled  to  have  an  office  copy  or  extract  of 
any  registered  bill  of  sale  and  affidavit  of  execution  filed 
therewith,  or  copy  thereof,  and  of  any  affidavit  filed  there- 
with, if  any,  or  registered  affidavit  of  renewal,  upon  paying 
for  the  same  at  the  like  rate  as  for  office  copies  of  judgments 
of  the  High  Court  of  Justice,  and  any  copy  of  a  registered 
bill  of  sale,  and  affidavit  purporting  to  be  an  office  copy 
thereof,  shall  in  all  courts  and  before  all  arbitrators  or  other 
persons  be  admitted  as  primd  facie  evidence  thereof,  and  of 
the  fact  and  date  of  registration  as  shown  thereon.  Any 
person  shall  be  entitled  at  all  reasonable  times  to  search  the 
register  and  every  registered  bill  of  sale  upon  payment  of 
one  shilling  for  every  copy  of  a  bill  of  sale  inspected ;  such 
payment  shall  be  made  by  a  judicature  stamp." 

The  16th  section  of  the  Act  of  1882  is  as  follows :  "  So 
much  of  the  sixteenth  section  of  the  principal  Act  as  enacts 
that  any  person  shall  be  entitled  at  all  reasonable  times  to 
search  the  register  and  every  registered  bill  of  sale  upon  pay- 
ment of  one  shilling  for  every  copy  of  a  bill  of  sale  inspected 
is  hereby  repealed,  and  from  and  after  the  commencement  of 
this  Act  any  person  shall  be  entitled  at  all  reasonable  times 
to  search  the  register,  on  payment  of  a  fee  of  one  shilling,  or 
such  other  fee  as  may  be  prescribed,  and  subject  to  such 
regulations  as  may  be  prescribed,  and  shall  be  entitled  at  all 
reasonable  times  to  inspect,  examine,  and  make  extracts  from 
any  and  every  registered  bill  of  sale  without  being  required 
to  make  a  written  application,  or  to  specify  any  particulars 
in  reference  thereto,  upon  payment  of  one  shilling  for  each 


^  I 
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bill  of  sale  inspected,  and  such  payment  shall  be  made  by  a 
judicature  stamp.  Provided  that  the  said  extracts  shall  be 
limited  to  the  dates  of  execution,  registration,  renewal  of 
registration,  and  satisfaction,  to  the  names,  addresses,  and 
occupations  of  the  parties,  to  the  amount  of  the  consideration, 
and  to  any  further  prescribed  particulars." 

It  would  seem,  however,  that  the  production  of  a  certificate 
of  registration  of  a  bill  of  sale,  even  though  it  states  that  the 
affidavit  of  execution  has  been  duly  filed,  does  not  preclude 
the  necessity  of  producing  an  office  copy  of  the  document  (q). 


FRIENDLY  SOCIETIES,  AND  INDUSTRIAL  AND  PROVIDENT 

SOCIETIES. 

For  the  provisions  of  the  Friendly  Societies  Act,  1875, 
and  the  Industrial  and  Provident  Societies  Act,  1878,  on  the 
subject  of  evidence,  see  the  Appendix. 


NATURALIZATION. 

For  the  provisions  of  the  Naturalization  Act,  1870,  on  the 
subject  of  evidence,  see  the  Appendix. 


HISTORIES 

Are  admissible  to  prove  a  matter  relating  to  the  kingdom  at 
large  (r),  such  as  the  death  of  a  sovereign  or  the  time  of  his 
accession.  They  are  admissible  to  prove  ancient  facts  of  a 
public  nature  («),  although  not  to  prove  a  particular  or  local 
custom.     Maps  are  inadmissible  except  imder  the  circum- 

{q)  Emmott  v.  Marehant,  3  Q.  B.  (»)  ^ady,  BUhop  of  Lincoln,  nS92) 

D.  666.  A.  0.  663. 

(r)  BuU.  N.  P.  248. 


PUBLIC  NON- JUDICIAL  WRITINGS.  327 

stances  mentioned  in  Part  I.  oh.  9.  Thos  in  an  Irish  case  (t) 
the  maps  of  the  Ordnance  Survey  in  Ireland  were  rejected. 
Still  less  are  peerages,  army  and  navy  lists,  directories, 
calendars,  or  other  non-official  publications,  admissible. 

Dictionaries  are  constantly  referred  to  in  Court  for  the 
meanings  of  words,  especially  in  Trade-mark  cases. 

(0  Smft  V.  M*Tieman,  11  Ir.  R.,  Eq.  632. 
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CHAPTER  IV. 

SECONDAET  EVIDEirCE.— PBOOP  OF  HAVDWEITDrO.— 
ATTESXnrO  WITNESSES.  —  WBITIKGS  WHICH  £E- 
FBESH  THE  MEMORY. 

When  a  party  has  done  everything  in  his  power  to  bring 
before  the  Court  primary  evidence  of  his  case,  as  by  searching 
for  documents  in  places  where  it  was  most  reasonable  to 
expect  them  to  be  deposited,  or  by  giving  the  opposite  party 
notice  to  produce  them,  he  will  then,  and  not  till  then,  if  he 
be  unsuccessful  in  his  exertions,  be  permitted  by  the  Court  to 
give  secondary  eyidence  of  such  documents. 

The  search  must  be  bond  fide  and  diligent  (a).  It  is  not 
necessary  to  call  a  person  of  whom  inquiries  have  been  made 
as  to  a  deed,  but  his  declarations  may  be  given  in  evidence  (6). 
If  there  are  several  places  of  probable  deposit,  aU  must  be 
searched  (c).  Every  possible  search  need  not  be  made,  but 
every  reasonable  search  will  be  sufficient  {d). 

There  are  no  degrees  in  secondary  evidence.  Therefore, 
when  the  absence  of  primary  evidence  i&  explained  satisfac- 
torily, any  species  of  admissible  secondary  evidence  may  be 
substituted  for  the  original.  Thus,  a  lost  deed  may  be  proved, 
either  by  an  attested  copy  or  an  examined  copy,  or  by  oral 
evidence  of  any  one  who  can  swear  positively  to  the  contents 
of  the  original ;  and,  therefore,  where  it  appeared  that  a  party 
held  a  copy  of  an  original,  which  was  not  produced,  it  was 
held  that  he  was  not  obliged  to  produce  the  copy,  but  might 

(a)  R,  V.  Lenw,  7  B.  &  C.  620.  (c)  Doe  v.  LewU,  11  C.  B.  1035. 

{b)  R.  V.  Kenilworlhf  7  Q.  B.  642.  (d)  Hart  v.  Hart,  1  Hare,  1. 
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give  oral  evidence  of  the  original  {e).  ''As  soon  as  a  party 
has  aooounted  for  the  absenoe  of  the  original  dooument,  he  is 
at  liberty  to  give  any  kind  of  secondary  evidence.  The  rule 
is,  that  no  evidence  is  to  be  adduced  which  ex  naturd  ret 
supposes  still  greater  evidence  behind  in  the  party's  own 
power  and  possession  "  (/).  In  Doe  v.  Boss  (/),  it  was  held 
that  oral  evidence  of  an  original  might  be  substituted  for  an 
attested  copy,  which  was  tendered  but  rejected  for  want  of  a 
stamp.  It  is  not,  however,  to  be  supposed  that  oral  evidence 
of  a  document,  although  equally  admissible  with  an  attested 
or  examined  copy,  lb  therefore  entitled  to  the  same  credibility; 
and  it  will  be  for  a  jury  to  place  their  own  estimate  on  the 
value  of  the  witness's  memory. 

Copies  of  documents.  Although  either  a  copy  or  an  oral 
proof  of  an  origined  will  be  equally  admissible  as  secondary 
evidence,  the  copy  of  a  copy,  although  compared  with  it,  will 
be  inadmissible,  notwithstanding  that  the  first  copy  is  also 
proved  to  have  been  compared  carefully  with  the  original  (g). 

Stamping.  It  will  be  presumed,  in  the  absence  of  contrary 
evidence,  that  the  original  was  properly  stamped,  if  ifc  re- 
quired to  be  stamped  (A),  and  an  unstamped  copy  will  be 
good  secondary  evidence ;  but  neither  at  law  (i)  nor  in 
equity  {k)  can  secondary  evidence  of  the  contents  of  an  un- 
stamped agreement  be  given,  even  though  it  was  destroyed 
by  the  wrongful  act  of  the  party  objecting  to  such  evidence. 
When  the  destruction  of  a  document  is  alleged  to  have  been 
by  the  opposite  party,  notice  to  produce  is  necessary  to  let  in 
secondary  evidence  (/). 

When  a  copy  is  tendered  as  secondary  evidence,  it  must 

(e)  Brown  v.  Woodman^  6  C.  &  P.  (A)  Marine  Investment  Co,  y.  Havi' 

206.  side,  L.  R,  o  E.  &  I.  624. 

(/)  Per  Parke,  B.,  Doe  y.  Hose,  7  ^^W  ^^^""^  ^-  ^"^^^^^  ^  ^'  ^  ^' 
M.  &  W.  102.  ^j.^  g^.^^  ^  Henley,  1  Phil.  391. 

iff)  Liebman  y.  Fonley,  1  Stark.  167.  (0  ^o«  ▼•  Morris,  3  A.  &  E.  40. 
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be  proved  to  be  aoourate  by  a  witness  wbo  made  it,  or  who 
actually  read  it  and  compared  it  with  the  original  (w) ;  but 
drafts  from  which,  by  indorsements  upon  them,  it  appeared 
that  certain  deeds  were  engrossed,  have  been  held  good 
secondary  evidence  of  the  contents  of  such  deeds  (n). 

All  originals  must  be  accounted  for  before  secondary  evi- 
dence can  be  given  of  any  one  (o).  It  may  be  remarked  that 
secondary  evidence  of  the  contents  of  a  lost  will  may  be 
adduced  as  well  as  of  the  contents  of  any  other  lost  instru- 
ment (p).  To  obtain  probate  of  a  lost  will  not  only  must 
its  contents  be  proved,  but  also  its  due  execution  and  attesta- 
tion (q). 

If  a  witness  attends  on  a  subpoena  duces  tecum^  with  a  docu- 
ment which  he  refuses  to  produce  on  the  ground  of  privilege, 
secondary  evidence  will  be  admissible.  If  he  does  not  attend 
on  such  a  subpoena  or  attends  and  refuses  to  produce  the 
writing  on  any  other  ground  but  that  of  privilege,  secondary 
evidence  will  not  be  admissible,  but  the  witness  will  be 
punishable  for  contempt  (r). 


PKOOP  OF  HANDWEITING. 

The  proof  of  signatures,  or  handwriting,  is  the  essential 
part  of  the  proof  of  private  writings.  There  are  various 
admissible  kinds  of  such  proof. 

1.  Handwriting  may  be  proved  by  calling  the  party  who 
wrote  or  signed.     This  is  the  most  satisfactory  evidence. 

2.  By  a  witness  who  actually  saw  the  party  write  or  sign. 

3.  By  a  witness  who  has  seen  the  party  write  on  other 

(m)  Fuhery.Samuda.lCoxap.  193.  Leigh,  (1892)  P.  82,  where  the  wiU 

(n)  WMy  r.  Oray^  L.  B.,  20  Eq.  had  been  torn  into  pieces  idN»r  the 

250.  testator's  death  ana   some   of    the 

(o)  Per  Parke,  B.,  Alivon  y.  Fur-  pieces  had  been  lost. 

nival,  1  0.  M.  &  R.  292.  {g)  Harris  v.  Knight,  16  P.  D.  170. 

(p)  See  Sugdeny.  Lord  St.  Leonards,  (r)  £.  y.  Llanfaethlg,  2  E.  &  B. 

1  P.  D.   154 ;    and  In  the  goods  of  940. 
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oooasions,  even  if  it  be  but  once  only.  Suoh  witness  must 
swear  to  his  belief  that  the  writing  produced  is  the  writing  of 
the  person,  and  it  is  not  sufficient  for  him  to  swear  that  he 
thinks  that  it  is  («). 

4.  By  a  witness  who  has  seen  documents,  purporting  to  be 
written  by  the  same  party,  and  which,  by  subsequent  com- 
munications with  such  party,  he  has  reason  to  believe  the 
authentic  writings  of  such  party. 

5.  A  witness  may  give  his  opinion  as  to  the  authenticity 
of  a  disputed  document  by  comparing  the  handwriting  vfdth 
any  document  which  has  been  proved  to  the  satisfaction  of 
the  judge  to  be  the  genuine  writing  of  the  party  {t).  The 
witness  must  be  skilled  in  comparing  handwritings,  but  he 
need  not  be  a  professional  expert.  Thus  in  R,  v.  Siker" 
lock{u)y  a  solicitor  who  had  given  considerable  study  and 
attention  to  handwriting  was  held  a  competent  witness.  This 
method  of  proving  handwriting  was  introduced  for  civil  cases 
only  by  the  Common  Law  Procedure  Act,  1854  (v).  It  has 
since  1865  been  equally  in  force  in  criminal  cases  (t). 

The  practical  principles  of  this  department  of  evidence  are 
well  illustrated  in  the  subjoined  judgment  of  Fatteson,  J., 
in  Doe  v.  8uckermore  (w).  He  said,  "All  evidence  of  hand- 
writing, except  where  the  witness  sees  the  document  vmtten, 
is  in  its  nature  comparison.  It  is  the  belief  which  a  witness 
entertains  upon  comparing  the  writing  in  question  with  an 
exemplar  in  his  mind  derived  from  some  previous  knowledge. 
That  knowledge  may  have  been  acquired,  either  by  seeing 
the  party  write,  in  which  case  it  will  be  stronger  or  weaker 
according  to  the  number  of  times  and  the  periods  and  other 
circumstances  under  which  the  vHitness  has  seen  the  party 
write ;  but  it  will  be  sufficient  knowledge  to  admit  the  evi- 

(«)  Eagleton   v.  Xingtton,  8  Ves.  (^)  17  &  18  Vict.  0.  125,  s.  27  (now 

^73.  repealed). 

(0  28  Vict.  c.  18,  g.  8.  V7  ,  .     «  ■«  - 

(«)  (1894)  2  Q.  B.  766.  (w^)  5  A.  &  E.  703. 
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dence  of  the  witness  (however  little  weight  may  be  attached 
to  it  in  such  cases),  even  if  he  has  seen  him  write  but  once, 
and  then  merely  signing  his  surname;  or  the  knowledge 
may  have  been  acquired  by  the  witness  having  seen  letters 
or  other  documents  professing  to  be  the  handwriting  of  the 
party,  and  having  afterwards  personally  communicated  with 
the  party  upon  the  contents  of  those  letters  or  documents,  or 
having  otherwise  acted  upon  them  by  written  answers  pro- 
ducing further  correspondence  or  acquiescence  by  the  party 
in  some  matter  to  which  they  relate ;  or  by  any  other  mode 
of  communication  between  the  party  and  the  witnesses,  which, 
in  the  ordinary  course  of  transactions  of  life,  induces  a  reason- 
able presumption  that  the  letters  or  documents  were  the  hand- 
writing of  the  party ;  evidence  of  the  identity  of  the  party 
being  of  course  added  aliunde^  if  the  witness  be  not  personally 
acquainted  with  him.  These  are  the  only  modes  of  acquiring 
a  knowledge  of  handwriting  which  have  hitherto,  as  far  as  I 
have  been  able  to  discover  in  our  law,  been  considered  suflS- 
cient  to  entitle  a  witness  to  speak  as  to  his  belief  in  a  question 
of  handwriting.  In  both  the  witness  acquires  his  knowledge 
by  his  own  observation  upon  facts  coming  under  his  own  eye, 
and  as  to  which  he  does  not  rely  on  the  information  of  others ; 
and  the  knowledge  is  usually,  and  especially  in  the  latter 
mode,  acquired  incidentally,  and,  if  I  may  say  so,  uninten- 
tionally, without  reference  to  any  particular  object,  person  or 
document." 

Where  it  is  desired  to  prove  the  handwriting  of  an  ancient 
document,  it  may  be  proved  by  the  evidence  of  a  witness  who 
has  in  the  course  of  business  examined  documents  admitted  to 
be  written  by  the  same  party,  but  not  by  a  witness  who  has 
merely  inspected  some  such  documents  for  the  purpose  of 
giving  evidence  (v). 

On  these  common  law  principles  has  been  engrafted  the 

(f>)  Fitzwalter  Peerage  case,  10  0.  &  F.  193. 
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principle  numbered  5,  supra.  The  statutory  provision  now  in 
force  is  the  following  : — "  Comparison  of  a  disputed  writing 
with  any  writing  proved  to  the  satisfaction  of  the  judge  to  be 
genuine  shall  be  permitted  to  be  made  by  witnesses ;  and  such 
writings,  and  the  evidence  of  witnesses  respecting  the  same, 
may  be  submitted  to  the  court  and  jury  as  evidence  of  the 
genuineness  or  otherwise  of  the  writing  in  dispute "  {w). 
Before  any  writing  is  admissible  as  a  standard  of  comparison, 
its  genuineness  must  be  proved  to  the  satisfaction  of  the 
judge  (a?),  but  it  need  not  be  relevant  to  the  issue  {y).  Where 
an  attesting  witness  swore  clearly  and  distinctly  that  a  deed 
was  executed  in  his  presence  by  B.  and  his  wi£e,  both  of 
whom  he  knew,  this  evidence  was  held  not  to  be  counter- 
balanced by  the  evidence  of  experts  who  expressed  an  opinion 
that  the  signature  purporting  to  be  that  of  B.  was  not  in  the 
character  of  his  handwriting  (z).  Where  the  handwriting  of 
any  part  of  a  document  provable  by  a  copy  is  in  dispute,  the 
original  must  be  produced  {a). 


PROOF  BY  ATl^ESTING  WITNESSES. 

It  was  a  common  law  principle,  that  where  a  writing  was 
attested,  the  witnesses,  or  one  of  them,  must  be  called  to  prove 
the  execution  of  the  instrument ;  and  it  was  not  competent 
to  a  party  to  prove  it  even  by  the  admission  of  the  person  by 
whom  it  was  executed ;  but  by  the  26th  section  (now  repealed) 
of  the  Common  Law  Procedure  Act,  1864,  it  was  enacted, 
that  "  it  shall  not  be  necessary  to  prove,  by  the  attesting 
witness,  any  instrument,  to  the  validity  of  which  attestation 

not  reqiiisite ;  and  such  instrument  may  be  proved  by  admis- 
8ion  or  othertcisey  as  if  there  had  been  no  attesting  witness 

(w)  28  Vict.  o.  18,  B.  8.  270. 

[x)  Eughea  v.  Lady  Dinarben,  32  (r)  New  ion  v.  Siekettt,   10  H.  L. 

L.  T.  271  Cas.  262. 

(y)  Bireh  v.  Hidgway,  1  P.  &  F.  (a)  Aurioly.  Smithy  ISVes.  198. 
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thereto."  The  103rd  section  of  that  Act  confined  this  prin- 
ciple to  courts  of  civil  judicature  in  England  or  Ireland  ;  but 
by  the  Evidence  and  Criminal  Practice  Amendment  Act, 
1865  (6),  it  has  been  extended  to  criminal  proceedings.  The 
7th  section  of  this  Act  (which  applies  to  aU  courts,  civil  and 
criminal,  and  all  persons  having  by  law  or  consent  of  parties 
authority  to  hear,  receive,  and  examine  evidence)  re-enacts 
the  above-quoted  section,  with  the  omission  of  the  words  in 
italics  which  were  really  surplusage. 

In  determining,  therefore,  whether  it  will  be  necessary 
under  these  Acts  to  call  the  attesting  witness  to  an  instru- 
ment, the  practical  question  is,  whether  the  instrument  is  one 
which  requires  attestation  to  give  it  validity.     If  the  instru- 
ment would  be  void  without  attestation,   the  subscribing 
witness  must  still  be  called ;  but,  if  attestation  be  unneces- 
sary, the  witness  need  not  be  called.     Thus,  in  numerous 
statutory  instruments,  attestation  is  essential  to  their  validity: 
e,g,  wills ;  warrants  of  attorney  and  cognovits ;  bills  of  sale  ; 
indentures  of  apprenticeship  under  the  Merchant  Shipping 
Act,  1854 ;  instruments  executed  in  pursuance  of  powers 
requiring  attestation;   conveyances  to  charitable  uses,   &c. 
On  the  other  hand,  bonds,  deeds,  and  agreements  of  every 
kind,  which  are  equally  binding  whether  attested  or  not,  are 
clearly  provable  without  the  production  necessarily  of  a  sub- 
scribing witness.     But  according  to  the  practice  in  Lujiacy 
and  Chancery  petitions,   the   court  requires  proof  by   the 
attesting  witness  of  a  document  or  proof  of  his  signature  if 
it  can  be  obtained ;  if  not  the  document  may  be  proved  as  if 
unattested  {c).     So,  too,  it  has  been  held  that  on  ex  parte 
applications  a  deed  cannot  be  proved,  except  by  the  attesting 
witness  («?),  but  this  is  strictly  confined  to  ex  j9rtr^<?  applica- 
tions {e). 

(h)  28  Vict.  c.  18.  (c)  Re  Rice,  32  Ch.  D.  35. 

\d)  Re  ReayU  Estate^  1  Jur.,  N.  S.  (e)  Worthingion  r.  Moore,  64  L.  T., 

222.  N.  S.  338. 
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Exceptions  to  the  reservation  contained  in  the  Act.  It  is  a 
rule  that  an  attesting  witness  need  not  be  called  to  prove  an 
instrument  which  is  more  than  thirty  years  old ;  or  when  the 
original  is  withheld  by  an  adverse  party,  who  refuses  to 
produce  it  after  notice  (/) ;  or  when  the  adverse  party,  in 
producing  it  after  notice,  claims  an  interest  under  it;  or 
when  the  adverse  party  has  recognized  the  authenticity  of 
the  instrument  by  acts  in  the  nature  of  an  estoppel  in  a 
judicial  proceeding. 

Death,  etc.  of  attesting  witness.  When  the  attesting  witness 
is  proved  to  be  dead,  insane,  beyond  the  jurisdiction  of  the 
court,  or  otherwise  not  producible  after  due  endeavours  to 
bring  him  before  the  court,  evidence  of  his  handwriting  is 
sufficient.  In  such  cases  it  will  generally  be  sufficient  to 
prove  the  handwriting  of  the  attesting  witness.  It  is  also 
held,  that  where  an  instrument  requires  to  be  attested  by 
several  witnesses,  it  may  be  proved  by  calling  any  one  of 
them  {g) ;  except  in  the  case  of  wills,  which,  under  certain 
circumstances,  can  be  proved  only  by  the  production  of  all 
the  producible  witnesses  (^).  An  instrument  which  is  re- 
quired to  bo  attested  by  several  witnesses  may  be  proved  by 
evidence  of  the  handwriting  of  one  of  such  witnesses,  coupled 
with  proof  of  his  identity,  as  soon  as  the  absence  of  all  the 
witnesses  has  been  explained  satisfactorily,  but  not  other- 
wise {i). 

Where  a  witness,  called  to  prove  the  execution  of  an  in- 
strument, sees  his  signature  to  the  attestation,  and  says  that 
he  is  therefore  sure  that  he  saw  the  party  execute  the  deed, 
that  is  a  sufficient  proof  of  the  execution  of  the  instrument, 
though  the  witness  adds  that  he  has  no  recollection  of  the  fact 
of  the  execution  of  the  instrument  (y).      Where  an  attesting 

(/)  Foole  V.   Warren,  8  A.  &  E.  (i)  Nehon  y.  Whittall,  1  B.  &  Aid. 

688.  19. 

{ff)  Holdfattt  V.   Dowrinfff    2    Str.  (j)  Per  Bayley,   J.,  Maugham  y. 

1254.  Hubbard,  8  B.  &  C.  616;  of.  Burling 

(A)  Sup.  p.  303.  V.  Pattiton,  9  0.  &  P.  679. 
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witness  has  become  blind,  he  must  be  called  to  give  evidence 
from  recollection  {k).  If  the  attesting  witness  be  called,  and 
can  recollect  nothing,  then  the  execution  of  the  deed  may 
be  proved  aliunde  (1).  If  all  the  witnesses  are  dead,  the 
handwriting  of  one  of  them  must  be  proved,  and  then  the 
statement  in  the  attestation  clause  will  be  presumed  to  be 
correct  (m).  Where  an  attesting  witness  lived  abroad,  it 
seems  that  stricter  proof  of  his  death  ought  to  be  required  (n). 
When  the  attesting  witness  to  a  will  (the  attestation  clause 
being  insufficient)  refuses  to  make  an  affidavit  as  provided 
for  by  Rule  4  of  the  Probate  Rules,  1862,  the  court,  under 
section  24  of  the  Probate  Act,  1857,  may  order  that  such 
witness  be  examined  in  open  court  (o). 


WRITINGS  WHICH  REFRESH  THE  MEMORY. 

A  document  which  may  be  inadmissible  intrinsically  and 
per  se  as  primary  or  secondary  evidence,  either  because  it 
does  not  embody  the  substance  of  the  issue,  or  because  it  is 
in  the  nature  of  hearsay,  will  often  be  admissible  to  refresh 
the  memory  of  a  witness,  and  to  enable  him  to  speak  to  the 
matters  to  which  it  refers. 

It  appears  that  such  a  document  may  be  handed  to  a 
witness  for  inspection,  and  that  the  witness  may  give  oral 
evidence  accordingly,  after  a  perusal  of  its  contents : 

1st.  When  the  writing  actually  revives  in  his  mind  a 
recollection  of  the  facts  to  which  it  refers. 

2nd.  When,  although  it  fail  to  revive  such  a  recollection, 
it  creates  a  knowledge  or  belief  in  the  witness  that, 

(k)  Rees  V.    Williams,  1  D.  &  S.  („)  ff^nley  v.  Philips,  2  Atk.  48. 

(C)  Talbot  V.  Eodson,  7  Taunt.  261.  («)  -^»  '^  G^oo^  of  Suret,  61  L.  J., 

(m)  Adam  r.  Kerr,  1  B.  &  P.  360.      ?•  &  !>•  l^- 
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at  the  time  when  the  writing  was  made,  he  knew  or 
believed  it  to  oontain  an  aoourate  statement  of  such 
facts. 
3rd.  When,  although  the  writing  revives  neither  a  recol- 
lection of  the  facts,  nor  of  a  former  conviction  of 
its  accuracy,  the  witness  is  satisfied  that  the  writing 
would  not  have  been  made  unless  the  facts  which  it 
purports  to  describe  had  occurred  accordingly. 

It  is  not  necessary  that  the  memorandum  should  have  been 
actually  made  by  the  witness,  if  he  can  otherwise  make  it  an 
original  source  of  personal  recollection.  Thus,  a  witness  has 
been  allowed  to  refresh  his  memory  from  a  paper  which  he 
remembers  having  recognized  as  a  correct  narrative  when  the 
facts  were  fresh  in  his  memory  (p). 

In  this  way  a  writing,  which  is  inadmissible  for  want  of  a 
stamp,  may  practically  be  made  evidence,  as  a  memorandum 
to  prompt  the  oral  statement  of  a  witness ;  but  this  case  can 
only  arise  where  the  writing  is  not  in  itself  primary  or  best 
evidence,  and  where  a  party  has  his  option  of  resorting  either 
to  written  or  oral  evidence.  Thus,  a  writing  which  is  void 
as  an  agreement  may  be  equally  serviceable  as  a  memoran- 
dum ;  again,  a  memorandum  of  the  receipt  of  money,  which 
was  void  as  a  receipt  for  want  of  a  stamp,  has  been  held  strictly 
admissible  to  refresh  the  memory  of  a  witness,  and  to  enable 
him  to  say,  from  the  fact  of  his  signature,  that  he  had  received 
money  which  he  had  no  recollection  of  having  received  (^). 
In  this  case  Lord  Tenterden  said,  "In  order  to  make  the 
paper  itself  evidence  of  the  receipt  of  the  money,  it  ought  to 
have  been  stamped.  The  consequence  of  its  not  having  been 
stamped  might  be,  that  the  party  who  paid  the  money,  in  the 
event  of  the  death  of  the  person  who  received  it,  would  lose 
his  evidence  of  such  payment.     Here  the  witness,  on  seeing 

{p)  Duchess  of  Kingston's  case^  20  {q)  Maugham  y.  Subbard,  8  B.  & 

How.  St.  Tr.  619.  C.  14. 

P.  Z 
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the  entry  signed  by  himself,  said  that  he  had  no  doubt  that 
he  had  received  the  money.  The  paper  itself  was  not  used  as 
evidence  of  the  receipt  of  the  money,  but  only  to  enable  the 
witness  to  refresh  his  memory  ;  and,  when  he  said  that  he  had 
no  doubt  he  had  received  the  money,  there  was  sufficient 
parol  evidence  to  prove  the  payment."  According  to  the 
third  principle,  supra^  a  person  who  is  shown  an  entry  made 
by  himself  may  depose  to  the  facts  the  subject  of  the  entry, 
although  he  has  no  recollection  of  them  (r). 

As  to  prodnction  of  the  memorandum.  Generally  speaking, 
the  memorandum  from  which  a  witness  speaks  need  not  be  pro- 
duced in  court ;  but,  if  produced,  it  becomes  evidence  for  the 
party  producing  («),  and  the  opposite  party  will  be  entitled 
to  see  it,  and  to  cross-examine  from  it  {t).  He  may  cross- 
examine  upon  such  part  of  the  memorandum  as  is  referred  to 
by  the  witness,  without  making  the  memorandum  evidence 
per  86  for  the  opposite  party ;  but  if  he  cross-examines  upon 
other  parts,  he  makes  them  portions  of  his  own  evidence  (w). 
Where  a  document  is  put  into  a  witness's  hand,  but  nothing 
is  done  upon  it,  the  opposite  party  is  not  entitled  to  see 
it  (x) ;  and  where  a  diary  was  used  by  a  witness  to  refresh 
his  memory,  it  was  held  that  the  opposite  party  was  only 
entitled  to  see  such  portions  as  referred  to  the  subject-matter 
of  the  suit  (y).  "Where  the  witness  derives  his  knowledge  of 
a  fact  solely  from  his  reliance  on  the  accuracy  of  the  memo- 
randum, it  must  be  produced  (2),  and  his  evidence  is  not,  of 
course,  conclusive  (a). 

Time  when  made.  There  is  no  precise  time  within  which  a 
writing  must  be  shown  to  have  been  made,  before  it  can  be 

(r)  R.  V.  St.  Martin's,  Leicester,  2  {x)  Sinclair  v.  Stevenson,  1  0.  &  P. 

A.  &  E.  210.  685. 

(»)  Payne  v.  Ibbotson,  27  L.  J.,  Ex.  (y)  Surgess  v.  Bennett,  20  "W.  R. 

41-  720. 

^^(0  S.  ▼.  Mardy,  24  How.  St.  Tr.  ^^^  j^^  ^  ^^^.^^  3  ^  j^  75^ 

(«)  Per  Gumey,  B.,   Gre^ori/  v.  («)  ^^prey  v.  TnwtoH,  2  Y.  &  C. 

Tavemar,  6  0.  &  P.  281.  341. 
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used  by  a  witness.  It  is  not  necessary  that  it  should  have 
been  made  contemporaneously  with  the  occurrence  of  the 
fact ;  but  it  ought  to  have  been  made  soon  afterwards,  or  at 
least  within  such  a  subsequent  time  as  will  support  a  reason- 
able probability  that  the  memory  of  the  witness  had  not 
become  impaired  when  the  statement  was  committed  to 
paper.  It  appears  to  be  only  necessary  that  the  witness 
should  swear  positively  that  the  memorandum  was  made  at  a 
time  when  he  had  a  distinct  recollection  of  the  facts,  and 
ante  litem  motam  {b). 

The  memorandum  must  either  have  been  made  by  the 
witness,  or  recognized  by  him,  at  or  about  the  time  when  it 
was  made,  as  a  correct  account.  It  must  not  contain  any  of 
the  elements  of  hearsay,  and  it  will  therefore  be  inadmissible 
if  it  appears  to  be  the  statement  of  a  third  person  (c),  as 
where  it  had  been  drawn  up  by  such  a  person  from  the  wit- 
ne68'8  own  memoranda ;  or  eyen  if  it  is  a  copy  made  by  the 
witness  himself  from  his  own  original  memoranda  [d).  This 
rule  is  consistent  with  the  general  principles  of  secondary 
evidence,  by  which  the  copy  of  a  copy,  unless  in  the  nature 
of  a  duplicate  original,  is  entirely  inadmissible,  and  corre- 
sponds with  the  express  dictum  of  Patteson,  J.,  in  Burton  v. 
Plummer  (c),  that  "the  copy  of  an  entry,  not  made  by  the 
witness  contemporaneously,  does  not  seem  to  be  admissible 
for  the  purpose  of  refreshing  a  witness's  memory."  The 
cases  where  such  a  privilege  appears  to  have  been  conceded, 
as  where  the  author  of  a  written  report  (/),  or  an  article  in  a 
newspaper  (^),  has  been  allowed  to  refer  to  the  printed 
versions,  are  cases  where  such  printed  versions  appear  to  have 
been  treated  as  originals,  and  not  as  copies. 

(h)  Wood  V.  Cowper,  1  0.  &  K.  646.  (/)  Some  v.  Maekenziey  6  C.  &  F. 

le)  Anon.,  Ambler,  252.  628. 

Id)  Jones  V.  Stroud,  2  0.  &  P.  196.  {ff)  Topham  v.  M'Qregor,  1  C.  &  K. 

\e)  2  A.  &  E.  343.  320. 
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CHAPTER  V. 
MATTEBS  WHICH  AEE  BEOmBED  TO  BE  PBOVED  BT 

WBirnra— THE  statutes  of  fbaitds  and  of  lihi- 

TATIONS— PBESCBIPTIOK. 

Many  matters  can  be  proved  only  by  deed  or  other  writing ; 
and,  in  such  oases,  oral  evidence,  however  distinct  and  direct, 
is  wholly  inadmissible. 


INCORPOREAL  RIGHTS, 

Such  as  advowsons,  rents,  remainders,  reversions,  profits  d 
prendre^  and  easements,  can  be  created  or  assigned  only  by 
deed,  and  must  therefore  be  proved  by  deed.  Thus,  a  ticket 
of  free  admission  to  a  theatre  or  a  race  course  is  insufficient 
evidence  of  a  title  to  enter,  unless  it  be  by  deed  {a). 


CONTRACTS  BY  CORPORATIONS. 

A  contract  by  a  corporation  must  in  general  be  either 
under  the  seal  of  the  corporation  or  signed  on  its  behalf  by 
a  person  authorized  imder  seal  to  do  so,  or  must  be  ratified 
under  seal  {b). 

EzceptionB.  This  rule  is  an  ancient  principle  of  the  common 
law,  and  still  remains  in  the  abstract  immodified ;  but  practi- 

^ '  °*^'  Oxford  V.  Crowy  (1893)  3  Ch.  635. 
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oally,  a  large  number  of  exceptions  have  been  engrafted  on  it, 
and  their  aooumulative  result  appears  to  be  that  minor  con- 
tracts, where  there  is  a  paramount  convenience  such  as  to 
amount  almost  to  a  necessity,  or  contracts  connected  with 
the  objects  for  which  the  corporation  was  established,  may 
be  proved  without  being  under  the  seal  of  the  corporation. 
Thus,  it  has  been  said  by  Eolf e,  B.,  "  A  corporation  which 
has  a  head  may  give  a  personal  command  and  do  small  acts ; 
as,  it  may  retain  a  servant ;  it  may  authorize  another  to  drive 
away  cattle,  damage  feasant,  or  make  a  distress,  or  the  like. 
These  are  all  matters  so  constantly  recurring,  or  of  so  small 
importance,  or  so  little  admitting  of  delay,  that  to  require  in 
every  such  case  the  previous  aflBxing  of  the  seal  would  be 
greatly  to  obstruct  the  every -day  ordinary  convenience  of 
the  body  corporate,  without  any  adequate  object.  In  such 
matters,  the  head  of  the  corporation  seems  from  the  earliest 
times  to  have  been  considered  as  delegated  by  the  rest  of  the 
members  to  act  for  them  "  (c).  Although,  as  a  general  rule, 
an  inferior  servant  can  be  retained  even  by  a  non-trading 
corporation  by  parol,  the  same  principle  does  not  apply  to  all 
such  servants ;  for  it  has  been  held  that  the  contract  for  the 
engagement  of  a  clerk  to  a  master  of  a  workhouse  by  a  board 
of  guardians  must  be  under  seal  (d). 

The  practical  question  in  such  cases  is, — Was  the  trans- 
action incidental  or  foreign  to  the  objects  and  daily  business 
of  the  corporation?  If  it  was  incidental,  as  to  repair  the 
premises  of  the  corporation  {e) ;  or  a  contract  to  buy  or  sell 
such  goods  as  the  corporation  is  formed  to  buy  and  sell  (/), 
or  to  purchase  goods  for  the  purposes  of  the  corporation  (^), 
such  a  matter  does  not  require  to  be  proved  by  the  corpora- 

(<?)  Mayor  of  Ludloiv  v.  Charlton,  6  {A  Saunders  v.  -S^.  NeoVa  Union,  8 

M.  &  W.  821 ;  cf.  Church  v.  Imperial  Q.  B.  810. 

OoM  Co.,  6  A.  &  E.  861.  /yx  chureh    v.   Imperial  Qatliaht 

(d)  AusUn  l-BeOinal  Green  Guar-  ^^' fi^^e  Co,,  6  A.  &  E.  846. 

diansy  L.  R.,  9  0.  P.  91 ;  cl.  Dyte  v.  ,  v    «    ^i     /•  r   r    ^  />  77-       n 

St,  Pancra.    Guardians,   27    L.   T.,       J^l^'^J' t  ^'^0%"^^  ^'' ^' 
N   8   342  Waaaell,  Jj.  xC.,  4  \j,  r,  ol7. 
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tion  seal.  Thus,  the  East  India  Company  was  formerly  held 
liable  upon  bills  of  exchange  accepted  on  its  behalf  although 
its  seal  was  not  on  them  {h).  When  the  goods  to  be  sup- 
plied are  not  such  as  those  in  which  the  corporation  usually 
deals  (t) ;  or  when  the  contract  is  of  such  a  magnitude,  and 
of  such  an  unusual  description,  as  to  require  reasonably  the 
formal  and  express  assent  of  the  corporation,  the  fact  must 
be  proved  by  writing  under  the  corporate  seal  (k) ;  but  magni- 
tude per  86  is  not  an  element  in  deciding  whether  a  contract 
not  under  seal  is  binding  on  the  corporation  (/). 

It  may  be  remarked,  that  the  tendency  of  recent  decisions 
is  to  restrict  the  general  principle  that  corporations  can  only 
contract  under  seal.  The  courts  are  unwilling  to  hold  such 
contracts  void,  merely  because  they  are  not  evidenced  by 
the  corporate  seal ;  and  are  more  and  more  inclined  to  hold 
corporations  bound  by  them  when  they  are  entered  into  by 
duly  appointed  agents ;  but  the  agents  of  a  corporation  have 
no  power  to  bind  it  by  any  act  which  the  corporate  body  has 
not  power  to  do.  Corporations  are  bound  by  the  misrepre- 
sentations of  their  agents  (m) ;  and  it  has  been  said  by  a  high 
authority,  that,  "although  corporations  can  only  contract 
under  seal,  they  are  bound  by  their  conduct,  and  by  the  acts 
of  their  solicitors,  after  their  contract,  just  as  an  individual 
would  be"  (n).  So,  in  torts,  corporations  are  liable  for  the 
acts  of  their  servants,  although  they  have  not  been  appointed 
under  the  corporate  seal  (o) ;  and  use  and  occupation  may 
be  maintained  by  a  corporation  against  a  tenant  who  has 
entered,  but  who  has  not  been  constituted  tenant  by  a  demise 

(h)  Murray  v.  East  India  Co,,  5  B.  (m)  Conyheare   t.   New  Brutmoiek 

&  A.  204.  Co,,  8  Jur.,  N.  S.  375. 

(i)  Copper  Minert'  Co.  r.  Fox,  16  („)  Per  Lord  St.  Leonards,  ^<M</rrit 

^*/S'  ??^*      ,  «...  Counties  Railway  Co.   v.  Hawkes,  6 

{k)  Homersham  v.    Wolverhampton      g^  jj^  Q^g.  375. 

(/)  Per  Eric,  J.,  ITender.'^on  v.  Aus^  ^  (^)  ^"f!^  ^^^''l^*^*  ^^'^^Z^^  ^^'  \ 
tralian  Steam  Navigation  Co.,  6  E.  &  i''^,"'  %Exch.  314 ;  Ooffy  Great 
B.  409.  Northern  Mail.  Co.,  3  E.  &  £.  672. 
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under  seal  (p).  Entry,  occupation,  and  payment  of  rent  for 
corporate  property  under  a  demise  not  under  seal  will  consti- 
tute a  yearly  tenancy  (q). 

As  to  executed  contracts.  Although  it  was  at  one  time 
doubted  how  far  a  corporation  was  bound  by  an  executed 
contract,  not  under  seal,  and  of  which  the  corporation  had 
received  the  benefit;  it  is  now  settled  that  the  corporation 
will  be  bound  if  it  has  accepted  the  benefit  of  the  contract  (r), 
except,  of  course,  where  any  statute  intervenes,  as  in  the  case 
of  contracts  by  urban  authorities  (s).  Where  goods  which  a 
corporation  has  contracted  by  parol  to  buy  have  been  received 
by  it,  or  after  work  is  done  and  adopted  for  the  purposes  of 
the  corporation,  the  objection  that  the  contract  was  not  under 
seal  cannot  be  taken  {t). 

Acquiescence  and  part  performance.  The  doctrines  of  ac- 
quiescence and  part  performance  are  applied  by  courts  of 
equity  to  contracts  by  corporations  or  incorporated  companies 
as  well  as  to  those  by  private  individuals.  Thus,  where  the 
directors  of  a  railway  company  entered  into  an  informal 
agreement,  upon  the  faith  of  which  certain  works  were  exe- 
cuted on  a  spot  where  the  company  was  constructively 
present,  the  company  was  held  to  the  agreement  (u). 

Contracts  ultra  vires.  Even  where  the  contract  is  ultra 
vires,  and  one  which  a  corporation  or  incorporated  com- 
pany cannot  lawfully  enter  into,  still,  if  any  benefit  has  been 
derived  by  the  corporation  or  incorporated  company  from  the 
contract,  they  are  liable  to  the  extent  of  such  benefit.  Thus, 
where  a  life  assurance  company  granted  marine  policies,  and 
the  policies  so  granted  were  held  void  as  being  ultra  mresy  the 

ip)  Mayor  of  Stafford  v.    Till,   4  ifj   Sounder  a  v.  St,  NeoVt  Union, 

Bmg,  77.  8  Q.  B.  810. 

(9)  Ecclesiastical   Commissioners   v.  (w)  Zaird  v.   Birkenhead  jRailway 

Moral,  L.  R.,  4  Ex.  162.  Co.,  Johns.   500  ;  cf.   Crook  v.   Cor- 

(r)  Melbourne  Bauking  Corporation  poration  of  Seafordy  L.  R.,  6  Ch.  651 ; 

V.  Brougham^  4  App.  Gas.  15G.  and  nee  Mayor  of  Kidderminster  v. 

(s)  See  infra,  p.  348.  Hardwick,  L.  R.,  9  C.  P.  13. 
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holders  were  held  to  be  entitled  to  recover  from  the  company 
the  amount  of  the  premiums  paid  by  them  {x). 


CONTRACTS  BY  COMPANIES 

Under  the  Companies  Clauses  Consolidation  Act,  1845  (y), 
are  provable  under  the  following  section: — Sect.  97,  "The 
power  which  may  be  granted  to  any  such  committee  to  make 
contracts,  as  well  as  the  power  of  the  directors  to  make  con- 
tracts on  behalf  of  the  company,  may  lawfully  be  exercised  as 
follows ;  that  is  to  say — 

"With  respect  to  any  contract  which,  if  made  between 
private  persons,  would  be  by  law  required  to  be  in 
writiDg,  and  under  seal,  such  committee  or  the  direc- 
tors may  make  such  contract  on  behalf  of  the  com- 
pany in  writing,  and  under  the  common  seal  of  the 
company,  and  in  the  same  manner  may  vary  or 
discharge  the  same : 
"  With  respect  to  any  contract  which,  if  made  between  pri- 
vate  persons,  would  be  by  law  required  to  be  in  writing, 
and  signed  by  the  parties  to  be  charged  therewith,  then 
such  committee  or  the  directors  may  make  such  con- 
tract on  behalf  of  the  company  in  writing,  signed  by 
such  committee,  or  any  two  of  them,  or  any  two  of 
the  directors,  and  in  the  same  manner  may  vary  or 
discharge  the  same : 
"With  respect  to  any  contract  which,  if  made  between 
private  persons,  would  by  law  be  valid,  although  made 
by  parol  only,  and  not  reduced  into  writing,  such 
committee  or  the  directors  may  make  such  contract  on 
behalf  of  the  company,  by  parol  only,  without  writ- 
ing, and  in  the  same  manner  may  vary  or  discharge 
the  same : 

{z)  In  re  Phcmiz  LyfeAtauranee  Co.^2  J.  k  H.  441.        (^)  8  &  9  Yiot.  c.  16. 
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"  And  all  contracts,  made  according  to  the  provisions  herein 
contained,  shall  be  effectual  in  law,  and  shall  be  bind- 
ing upon  the  company  and  their  successors,  and  all 
other  parties  thereto,  their  heirs,  executors  or  adminis- 
trators, as  the  case  may  be : 

"  And  on  any  default  in  the  execution  of  any  such  con- 
tract, either  by  the  company  or  any  other  party 
thereto,  such  actions  or  suits  may  be  brought,  either  by 
or  against  the  company,  as  might  be  brought  had  the 
same  contracts  been  made  between  private  persons 
only." 

On  this  section  it  has  been  held,  that  where  a  company  has 
had  the  benefit  of  a  contract  made  by  an  agent,  there  will  be 
evidence  for  a  jury  of  such  a  contract  (s). 

By  the  98th  section,  the  directors  are  to  cause  minutes  to 
be  made  of  all  contracts  entered  into  by  them,  which  minutes 
are  to  be  signed  by  the  chairman  of  the  meeting,  and  in  this 
form  they  are  to  be  pnmd  facie  evidence  that  the  meeting 
has  been  duly  convened,  and  that  the  persons  attending  were 
directors,  &c.,  as  the  entry  describes  them. 

The  above  Act  applies  {a)  to  contracts  made  by  companies 
which  are  incorporated  by  special  Acts,  and  placed  under  its 
provisions,  and  therefore  does  not  apply  to  contracts  made  by 
ordinary  joint  stock  companies  after  complete  registration. 
These  are  regulated  by  several  Acts,  of  which  the  principal  is 
the  Companies  Act,  1862  {h) ;  but  the  latter  Act  does  not  con- 
tain any  clauses  similar  to  those  which  were  contained  in  the 
Joint  Stock  Companies  Act,  1856,  and  which  are  substantially 
re-enacted  in  the  Companies  Act,  1867,  and  therefore  under 
this  Act  contracts  by  joint  stock  companies  were  on  the  same 
footing  as  contracts  by  corporations  except  as  provided  by 
sect.  47  of  the  Act  of  1862,  which  enacts,  that  "  a  promissory 

{z)  Pauling  y.   London  and  North  {a)  Sect.  1. 

Western  Railway  Co.^  »  Ex.  867.  [b)  25  &  26  Vict.  c.  89. 
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note  or  bill  of  exchange  shall  be  deemed  to  have  been  made, 
accepted  or  endorsed  on  behalf  of  any  company  under  this 
Act  if  made,  accepted,  or  endorsed  in  the  name  of  the  com- 
pany by  any  person  acting  under  the  authority  of  the  com- 
pany, or  if  made,  accepted,  or  endorsed  by  or  on  behalf  or  on 
account  of  the  company  by  any  person  acting  under  the 
authority  of  the  company."     But  now  by  the  37th  section  of 
the  Companies  Act,  1867  (c),  which  is,  so  far  as  is  consistent 
with  the  tenor  thereof,  to  be  construed  as  one  with  the 
25  &  26  Vict.  c.  89,  therein  called  "  the  principal  Act,"  it  is 
enacted,  that  "  contracts  on  behalf  of  any  company  under  the 
principal  Act  may  be  made  as  follows  :  (that  is  to  say) — 
"  (1).  Any    contract    which,    if    made    between    private 
persons,  would  be  by  law  required  to  be  in  writing, 
and  if  made  according  to  English  law  to  be  under 
seal,  may  be  made  on  behalf  of  the  company  in 
writing  under  the  common  seal  of  the  company,  and 
such  contract  may  be  in  the  same  manner  varied  or 
discharged. 
"  (2).  Any    contract    which,    if    made    between    private 
persons,  would  be  by  law  required  to  be  in  writing 
and  signed  by  the  parties  to  be  charged  therewith, 
may  be  made  on  behalf  of  the  company  in  writing, 
^  signed  by  any  person  acting  under  the  express  or 
implied  authority  of  the  company,  and  such  con- 
tract may  in  the  same  manner  be  varied  or  dis- 
charged. 
"  (3).  Any    contract    which,    if    made    between    private 
persons,  would  by  law  be  valid  although  made  by 
parol  only,  and  not  reduced  into  writing,  may  be 
made  by  parol  on  behalf  of  the  company  by  any 
person  acting  under  the  express  or  implied  authority 
of  the  company,  and  such  contract  may  in  the  same 
way  be  varied  or  discharged. 

{e)  30  &  31  Viot.  c.  131. 
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And  all  contracts  made  according  to  the  provisions  herein 
contained  shall  be  effectual  in  law,  and  shall  be  binding  upon 
the  company  and  their  successors  and  all  other  parties 
thereto,  their  heirs,  executors,  or  administrators,  as  the  case 
may  be." 


TRANSFER  OF  SHARES. 


The  14th  section  of  the  Companies  Clauses  Consolidation 
Act,  1845  (fl?),  enacts,  that  every  transfer  of  shares  under  that 
Act  "  shall  be  by  deed  duly  stamped,  in  which  the  considera- 
tion shall  be  truly  stated  "  ;  and  a  form  of  transfer  is  given 
in  the  Schedule  B.  to  the  Act.  The  Companies  Act,  1862  (^), 
contains  no  simileu:  provision,  but  by  sect.  22,  provides  that 
shares  shall  be  transferred  in  manner  provided  by  the  regula- 
tions of  the  company,  which,  in  the  case  of  companies 
governed  by  Table  A.,  is,  that  instruments  of  transfer  are  to 
be  executed  both  by  transferor  and  transferee,  and  that  the 
transferor  is  to  be  deemed  to  remain  the  holder  of  a  share 
until  the  name  of  the  transferee  has  been  entered  in  the 
company's  register. 

As  to  proof  of  documents  registered  at  the  Eegistry  of 
Joint  Stock  Companies,  see  ante^  p.  317. 


SALE  OF  SHIPS. 

Section  24  (1)  of  the  Merchant  Shipping  Act,  1894  (/), 
enacts,  that  "  a  registered  ship,  or  any  share  therein,  when 
disposed  of  to  persons  qualified  to  be  owners  of  British  ships, 
shall  be  transferred  by  bill  of  sale ;  and  such  bill  of  sale  shall 
contain  such  description  of  the  ship  as  is  contained  in  the 
certificate  of  the  surveyor,  or  such  other  description  as  may 

(rf)  8  &  9  Vict.  c.  16.        {e)  26  &  26  Vict.  c.  89.       (/)  57  &  68  Viot.  o.  60. 
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be  sufficient  to  identify  the  ship  to  the  satisfaction  of  the 
registrar,  and  shall  be  according  to  the  form  E.  marked  in 
the  Schedule  hereto,  or  as  near  thereto  as  circumstances  per- 
mit, and  shall  be  executed  bj  the  transferor  in  the  presence 
of  and  be  attested  by  one  or  more  witnesses." 

It  appears  that  this  provision  extends  to  all  vessels  not 
propelled  by  oars. 


CONTRACTS  BY  URBAN  AUTHORITIES. 

By  the  174th  section  of  the  PubUo  Health  Act,  1875  (^), 
"every  contract  made  by  an  urban  authority  whereof  the 
value  or  amount  exceeds  fifty  pounds,  shall  be  in  writing  and 
sealed  with  the  common  seal  of  such  authority."  It  has  been 
held  by  the  House  of  Lords  that  this  section  prevents  urban 
authorities  from  being  bound  by  any  contract  whereof  the 
value  or  amount  exceeds  50/.,  unless  such  contract  is  under 
seal,  even  though  it  be  an  executed  contract  of  which  the 
urban  authority  have  had  the  full  benefit,  and  which  has  been 
effected  by  their  agent  appointed  under  their  seal  (h).  A 
compromise  of  an  action  is  not  a  contract  virithin  the  above- 
mentioned  section  {i).  In  one  case  it  was  held  that  under  the 
circumstances  the  seal  might  be  affixed  to  a  contract  to  per- 
form certain  work  after  the  work  had  been  partly  per- 
formed {k).  Only  the  contracting  parties  can  take  the 
objection  of  want  of  seal  (/). 

{ff)  38  k  39  Vict.  o.  65.  (^.)  Mellist    v.    Shirleif    Board    of 

(A)   Younff  V.  Mayor,  ^c.  of  Learning-  Healthy  L.  R.,  14  Q.  B.D.  911. 

ton,  L.  R.,  8  App.  Cas.  517.  ,.,    ^                 ,     ^        .    . 

(0  Att.-Gen.  t.  Ga^kill,  L.  R.,  22  (0  Bournemouth    Commtmmert  v. 

Ch.  D.  637.  ^^^^^  ^'  ^'^  1*  Q-  ^'  ^-  87. 
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CONTRACTS    BT    REGISTERED    INDUSTRIAL    AND 

PROVIDENT  SOCIETIES. 

Contracts  bj  the  above  societies  are  now  regulated  by  the 
35th  section  of  the  Industrial  and  Provident  Societies  Act, 
1893  (m),  which  provides — 

"  Contracts  on  behalf  of  a  registered  society  must  be  made, 
varied  or  discharged  as  follows  : — 

(a)  Any  contract  which,  if  made  between  private  persons, 

would  be  by  law  required  to  be  in  writing,  and,  if 
made  according  to  the  English  law,  to  be  under  seal, 
may  be  made  on  behalf  of  the  society  in  writing  under 
the  common  seal  of  the  society,  and  may  in  the  same 
manner  be  varied  or  discharged. 

(b)  Any  contract  which,  if  made  between  private  persons, 

would  be  by  law  required  to  be  in  writing,  and  signed 
by  the  persons  to  be  charged  therewith,  may  be  made 
on  behalf  of  the  society  in  writing  by  any  person 
acting  imder  the  express  or  implied  authority  of  the 
society,  and  may  in  the  same  manner  be  varied  or 
discharged. 

(c)  Any  contract  under  seal  which,  if  made  between  private 

persons,  might  be  varied  or  discharged  by  a  writing 
not  under  seal  signed  by  any  person  interested 
therein,  may  be  similarly  varied  or  discharged  on 
behalf  of  the  society  by  a  writing  not  under  seal 
signed  by  any  person  acting  under  the  express  or 
implied  authority  of  the  society. 

(d)  Any  contract  which,  if  made  between  private  persons, 

would  be  by  law  valid  though  made  by  parol  only 
and  not  reduced  into  writing,  may  be  made  by  parol 
on  behalf  of  the  society  by  any  person  acting  under 

(m)  66  &  67  Vict.  o.  39. 
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the  express  or  implied  authority  of  the  society,  and 
may  in  the  same  manner  be  varied  or  disoharged. 
(e)  A  signature  purporting  to  be  made  by  a  person  holding 
•  any  office  in  the  society  attached  to  a  writing  whereby 
any  contract  purports  ifi  be  made,  varied  or  dis- 
charged, by  or  on  behalf  of  the  society,  shall  prinid 
facie  be  taken  to  be  the  signature  of  a  person  holding 
at  the  time  when  the  signature  was  made  the  office 
so  stated. 

All  contracts  which  may  be  or  have  been  made,  varied  or 
discharged,  according  to  the  provisions  contained  in  this 
section,  shall  so  far  as  concerns  the  form  thereof  be  efFectual 
in  law,  and  binding  on  the  society,  and  all  other  parties 
thereto,  their  heirs,  executors  or  administrators,  as  the  case 
may  be.'' 


WARRANTS  OF  ATTORNEY. 

The  24th  section  of  the  Debtors  Act,  1869  (n),  enacts,  that 
after  its  commencement  (1st  July,  1870),  "  a  warrant  of 
attorney  to  confess  judgment  in  any  personal  action  or  cog- 
novit actionem  given  by  any  person  shall  not  be  of  any  force, 
unless  there  is  present  some  attorney  of  one  of  the  superior 
courts  on  behalf  of  such  person  expressly  named  by  him,  and 
attending  at  his  request  to  inform  him  of  the  nature  and 
effect  of  such  warrant  or  cognovit  before  the  same  is  executed, 
which  attorney  shall  subscribe  his  name  as  a  witness  to  the 
due  execution  thereof,  and  thereby  declare  himself  to  be 
attorney  for  the  person  executing  the  same,  and  state  that  he 
subscribes  as  such  attorney." 

(«)  32  &  33  Viot.  c.  62. 
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STATUTE  OF  FRAUDS  (o). 

The  chief  object  of  this  statute  was  to  lessen  the  tempta- 
tions to  perjury  which  exist  when  a  person  is  permitted  to 
give  oral  evidence  of  an  agreement  in  dispute  between  him- 
self and  another  person ;  it  therefore  designates  a  number  of* 
cases  in  which  noneT)ut  written  evidence  of  such  a  disputed  , 
agreement  shall  be  received.  Such  agreements,  when  not 
proved  by  writings  which  embody  their  terms,  and  unless 
rendered  void  by  the  statute,  still  exist  in  contemplation  of 
law,  but  are  yet,  virtually,  non-existent,  becaufie  they  cannot 
be  established  by  the  only  species  of  evidence,  viz.,  written 
evidence,  which  the  legislature  has  declared  to  be  admissible 
proof  of  their  existence.  The  contract  may  still  be  good,  and 
the  relative  legal  rights  of  the  parties  may  have  been  consti- 
tuted by  word  of  mouth ;  but  the  statutory  inadmissibility 
of  oral  evidence  to  prove  the  contract  leaves  the  right  unsup- 
ported by  a  legal  remedy. 

There  is  no  branch  of  the  law  of  evidence  of  more  constant 
and  immediate  importance  than  that  which  regulates  con- 
tracts which  fall  within  this  statute  and  the  Sale  of  Goods 
Act,  1893,  and  which  can  generally  be  proved  only  by 
written  evidence.  The  ^  cases  are  endless  on  the  subject;* 
but  the  limits  of  this  work  permit  only  a  careful  selection  of 
such  as  bear  prominently  upon  it. 


INTERESTS  IN  LAND. 


Sect.  1.  "  All  leases,  estates,  interests  of  freehold,  or  terms 
of  years,  or  any  uncertain  interest  of,  in,  to,  or  out  of  any 
messuages,  manors,  lands,  tenements,  or  hereditaments,  made 
and  created  by  livery  and  seisin  only,  or  by  parol,  and  not 


(o)  29  Car.  2,  c.  3. 
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Acts,  a  tenant  holding  under  an  agreement  for  a  lease,  of 
which  specific  performance  would  be  decreed,  stands  in  the 
same  position  as  if  the  lease  had  been  executed  (s). 

All  the  above  interests  in  land,  if  created  or  assigned  since 
October  1st,  1845,  are  now  required  to  be  evidenced  by  deed, 
for  it  is  enacted  by  8  &  9  Vict.  c.  106,  s.  3,  that "  a  feoffment, 
made  after  the  said  1st  day  of  October,  18^5,  other  than  a 
feoffment  made  under  a  custom  by  an  infant,  shsdl  be  void 
at  law  unless  evidenced  by  deed,  and  that  a  partition  and  an 
exchange  of  any  tenements  or  hereditaments  not  being  copy- 
hold, and  a  lease  required  by  law  to  bs  in  writing,  made 
after  the  said  1st  day  of  October,  1845,  shall  also  be  void  at 
law  unless  made  by  deed." 

The  4th  section  enacts  {inter  alia)  that  "  no  action  shall  be 
brought  whereby  to  charge  any  person  upon  any  contract  or 
sale  of  lands,  tenements  or  hereditaments,  or  any  interest  in 
or  concerning  them  ....  unless  the  agreement  upon  which 
such  action  shall  be  brought,  or  some  memorandum  or  ijiote 
thereof,  shall  be  in  writing,  and  signed  by  the  person  to  be 
charged  therewith,  or  some  other  person  thereunto  by  him 
lawfully  authorized."  The  term  "  interest "  in  this  section 
has  been  held  to  cover  the  purchase  of  the  building  materials 
of  a  house  to  be  taken  down  by  the  purchaser  {t). 

The  subject-matter,  the  terms,  and  the  parties  must  appear  in 
the  agreement  (u) .  The  agreement  need  not  consist  of  a  single 
paper,  but  may  be  gathered  from  several  connected  papers  (a?). 

As  to  connected  docmnents.  The  connection  must  appear 
from  the  documents  themselves,  although  parol  evidence  is 
admissible  to  aid  in  establishing  the  connection  but  not 
to  establish  it  {y).    An  envelope  and  a  letter,  which  is  shown 

(»)   WaUh  Y.  I/mtdaU^  L.  B.,  21  Gas.  238  ;  Bauman  y.  James,  L.  B., 

Ch.  D.  9.  3  Ch.  108. 

(/)  Lavery  ▼.  FuraeU,  L.  B.,  39  Ch.  (y)  Long  v.  Millar,  4  C.  P.  D.  450  ; 

D.  608.  Oliver  y.  Hunting,   44   G.  D.   205  ; 

(m)   WiUiamtY,Lake,2'E  &B  349.  Sh^trt  v.   ThimbUby,  76  L.  T.  709; 

{si)  Midgway  y.  Whart<m,  6  H.  L.  Taylor  y.  Smiihf  (1893)  2  Q.  B.  65. 
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bj  evidenoe  to  have  been  enclosed  in  it,  are  so  oonneoted 
that  the  envelope  may  be  used  to  supply  the  name  of 
one  of  the  parties  to  an  agreement  (z).  It  is  a  rule  that 
two  documents,  one  of  which  refers  to  the  other,  can  be 
read  together  (a).  Where  a  person  seeks  to  prove  the 
terms  of  a  contract  by  a  series  of  letters,  he  must  take 
the  whole  of  each  letter,  and  cannot  pick  out  part  and 
reject  the  rest  (b).  Correspondence  and  telegrams  taken 
together  may  constitute  a  contract  (c).  Where  a  contract 
has  to  be  proved  by  a  correspondence,  the  whole  corre- 
spondence must  be  taken  into  consideration  {d) ;  and  '^  if  in 
all  the  letters  taken  together  you  see  that  the  parties  did 
not  intend  to  make  a  contract,  even  though  in  two  or  three 
letters  there  appeared  to  be  a  contract,  you  would  hold  that 
on  the  whole  correspondence  there  was  none"  (e).  "If  two 
letters  standing  alone  would  be  evidence  of  a  sufficient  con- 
tract, yet  a  negotiation  for  an  important  term  of  the  purchase 
and  sale  carried  on  afterwards  is  enough  to  show  that  the 
contract  was  not  complete"  (/).  The  mere  reference  to  a 
future  formal  contract  in  a  correspondence  will  not  prevent 
the  correspondence  from  constituting  a  binding  agreement  (g) ; 
but  "  if  you  find  not  an  imqualified  acceptance  of  a  contract, 
but  an  acceptance  subject  to  the  condition  that  an  agreement 
is  to  be  prepared  and  agreed  upon  by  the  parties,  and  until 
that  condition  is  fulfilled  no  contract  is  to  arise,  then  un- 
doubtedly you  cannot,  upon  a  correspondence  of  that  kind, 
find  a  concluded  contract"  (A).    So  in  a  case  where  there  was 


{z)  Pearce  ▼.  Gardner,  (1897)  1  Q. 
B.  688. 

(«)  Per  North,  J.,  in  Studda  v. 
Watson,  28  Ch.  D.  306. 

{b)  Nenham  v.  Selby,  L.  E.,  7  Ch. 
406. 

(e)  Coupland  v.  Arrowtmith,  18  L. 
T.  N.  S.  755  ;  Godwin  v.  Francis, 
L.  R.,  6  C.  P.  296. 

(d)  Hussey  v.  Sorne^Pat/w,  4  App. 
Cos.  311. 


(e)  Per  Jessel,  M.  R.,  JFiUiams  v. 
Srisco,  22  Ch.  D.  448. 

(/)  Per  Kay,  J.,  Bristol,  ^.  Bread 
Co.  V.  Maggs,  44  Ch.  Div.  626. 

{ff)  Bonnewell  v.  Jenkins,  8  Ch.  D. 
70;  see  Filby  v.  Hounsell,  (1896)  2 
Ch.  737. 

{h)  Per  Lord  Calms,  Rossiter  v. 
Miller,  3  App.  Cas.  1138;  of.  Winn 
V.  BiUl,  7  CD.  29. 
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a  letter  from  the  plaintiffs  offering  to  buy  a  business  on 
certain  terms,  and  it  stated  that  "  this  offer  is  made  subject 
to  our  approving  a  detailed  contract  to  be  entered  into,"  and 
went  on  to  state  that  the  purchase  money  was  to  be  paid  as 
to  part  in  cash  and  as  to  part  in  preference  stock  and  deben- 
ture stock  of  a  company  to  be  formed,  which  offer  was  ac- 
cepted by  the  defendants,  it  was  held  by  the  Court  of 
Appeal  there  was  no  concluded  agreement  (t). 

The  parties  need  not  be  specified  by  name ;  but  an  adequate 
description  is  sufficient.  Thus,  "if  the  vendor  is  described 
in  the  contract  as  *  proprietor,'  *  owner,*  *  mortgagee,'  or  the 
like,  the  description  is  sufficient,  although  he  is  not  named ; 
but  if  he  is  described  as  *  vendor,'  or  as  *  client,'  or  *  friend ' 
of  a  named  agent,  that  is  not  sufficient;  the  reason  given 
being,  in  the  language  of  Lord  Cairns,"  that  the  former  de- 
scription  is  a  statement  of  matter  of  fact  as  to  which  there 
can  be  perfect  certainty,  and  none  of  the  dangers  struck  at 
by  the  Statute  of  Frauds  can  arise :  Bmsiter  v.  Miller  (A) ; 
Sale  V.  Lambert  (I) ;  Potter  v.  Duffield  {m) ;  the  reason  against 
the  latter  description  being,  that  in  order  to  find  out  who  is 
vendor,  client,  or  friend,  you  must  go  into  evidence  on  which 
there  might  possibly,  as  in  Potter  v.  Duffield^  be  a  confiict, 
and  that,  says  the  late  Master  of  the  EoUs,  in  the  last-named 
case,  ^  is  exactly  what  the  act  says  shall  not  be  decided  by 
parol  evidence.'  *  I  should  be  thrown,'  he  continues,  *  on 
parol  evidence  to  decide  who  sold  the  estate,  and  who  was 
the  party  to  the  contract,  this  act  requiring  that  fact  to  be 
in  writing'"  (n).  Parol  evidence  is  admissible  to  identify 
the  property  sold  where  there  is  only  a  general  description. 
Thus  where  there  was  a  contract  to  sell  "at  the  price  of 
5000/.  twenty-four  acres  of  land  freehold  with  the  appurte- 

(•)  Page  v.  Norfolk,  70  L.  T.  781.  {m)  L.  R.,  18  Eq.  4. 

/w  Q  A        n       ^^tiA  ('»)  ^6'    Kay,    «f.,    in  Jarrett  v. 

{,k)  3  App.  i^M.  11^4.  Hunter,  34  Ch.  Div.  182 ;  cf.  Cattling 

(0  L.  E.,  18  Eq.  1.  V.  King,  6  Ch.  Div.  660. 
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nances  at  Totmonslow,  in  the  parish  of  Drajoott,  in  the 
county  of  Stafford,"  parol  evidence  was  held  admissihle  to 
prove  what  were  the  twenty-four  acres  referred  to{o).  It 
was  observed  in  the  case  under  notice  that  a  memorandum 
under  the  Statute  of  Frauds  must  be  construed  in  a  reason- 
able way. 

As  to  signature  by  an  agent.  An  authority  to  sign  need 
not  be  in  writing;  but  of  course  the  agent  only  binds  the 
principal  when  acting  within  the  scope  of  his  authority ; 
thus,  where  the  defendant  having  verbally  agreed  with  the 
plaintiff  to  sell  him  a  house,  instructed  a  solicitor  to  prepare 
a  formal  agreement,  and  the  solicitor  sent  a  draft  agreement 
to  the  plaintiff's  solicitor  for  approval,  accompanied  by  a 
letter  stating  the  terms  of  the  arrangement,  but  the  agree- 
ment was  never  signed  by  the  parties,  it  was  held  that  the 
letter  of  the  defendant's  solicitor  was  not  a  memorandum  of 
the  agreement  within  the  statute,  because  the  solicitor  had 
only  authority  to  prepare  a  formal  agreement  and  nothing 
more  (p).  In  a  case  where  a  telegram  accepting  an  offer  to 
buy  an  estate  was  sent  by  the  vendors,  Bovill,  C.  J.,  stated 
that  he  was  prepared  to  hold  that  the  telegram  written  out 
and  signed  by  the  telegraph  clerk,  with  the  authority  of  the 
vendors,  was  "a  sufficient  signature  within  the  Statute  of 
Frauds  "((7). 

The  memorandum  need  only  be  signed  by  the  party  charged; 
and,  if  so  signed,  is  good  against  him,  though  not  against  the 
other  party ;  and  where  a  written  proposal  signed  by  one 
contracting  party  is  verbally  assented  to  by  the  other,  it  is  a 
memorandum  within  the  statute  sufficient  to  charge  the  party 
signing  (r).    A  printed  signature  may  be  sufficient  (s),  and  so 

(0)  Flant  V.  Bourne,  (1897)  2  Ch.  (,.)  ^^s,  y.  Fiekley,  L.  R.,  1  Ex. 

281.  342. 

(p)  Smith  V.  Webster,  3  Ch.  D.  49. 

(7)  Godwin  v.   Fratieiny   L.  R.,   5  ^»)   '^orret  v.  Cripps,  48  L.  J.,  Ch. 

C.  P.  295.  667. 
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may  a  printed  heading  {t) ;  for  it  is  immaterial  when  the  sig- 
nature is  placed  on  the  document  or  where  it  was  so  placed, 
provided  it  was  placed  there  for  the  purpose  of  affirming  that 
the  document  contains  the  terms  of  the  offer  or  contract,  as 
the  case  may  be  (u).  But  the  signature  must  be  so  placed  as 
to  show  that  it  is  intended  to  refer  to  and  does  refer  to  every 
part  of  the  instrument.  "  It  follows,  therefore,  that  if  a  sig- 
nature be  found  in  an  instrument  incidentally  only,  or  having 
relation  and  reference  only  to  a  portion  of  the  instrument,  the 
signature  cannot  have  that  legal  effect  and  force  which  it 
must  have  in  order  to  comply  with  the  statute  and  to  give 
authenticity  to  the  whole  of  the  memorandum"  (x).  It  has 
been  held  that  if  the  agent  of  a  party  sued  has  laid  before  the 
party  suing  a  document  containing  the  name  of  the  party 
sued  a^  that  of  a  party  contracting,  and  the  party  suing  signs 
the  document,  that  is  sufficient  within  s.  4  of  the  statute  (y). 
This  is  an  extreme  case,  and  the  soundness  of  the  decision  is 
doubtful. 

On  a  sale  of  real  estate  by  public  auction  the  auctioneer  is 
the  agent  of  both  parties,  and  has  authority  to  sign  a  memor- 
andum of  the  sale,  so  as  to  bind  the  purchaser  as  well  as  the 
vendor,  provided  he  does  so  at  the  time  of  the  sale,  and  not 
subsequently.  He  must  sign  himself,  and  the  signature  of 
his  clerk  will  not  do  unless  the  party  who  takes  the  objection 
to  the  clerk's  signature  has  by  word,  sign,  or  otherwise 
authorized  the  clerk  to  sign  for  him  (s). 

Specific  performance  of  a  parol  contract  as  to  an  interest  in 
land  which  is  within  the  Statute  of  Frauds  is,  however, 
enforced,  (1)  where  it  is  set  out  in  the  plaintiff's  pleadings 
and  admitted  by  the  defendant ;  (2)  where  the  reduction  of 

(0  Schneider  t.  Morrii,  2  M.  &  S.  (y)  £vans  v.  Jar*,  (1892)  1  Q.  B. 

286.  593. 

(m)  Jones  V.  Victoria  Dock  Graving  {z)  Belly.  Balls,  (1897)  2  Ch.  669; 

Co.,  2  Q.  B.  D.  314.  and  cf.  Sima  y.  Landray,  (1894)  2  Ch. 

(jr)  Per  Lord  Westbory,  in  Caton  318,    where   the  auctioneer*8   olerk 

y.  Caton^  L.  B.,  2  £.  &  I.  143.  signed  whUe  the  purohaaer  stood  by. 
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the  contract  to  writing  was  prevented  by  the  fraud  of  one  of 
the  parties ;  (3)  where  it  is  a  completed  agreement,  and  has 
been  partly  carried  into  execution,  and  is  definite  in  its 
terms  (a).  But  if  in  any  particular  case  the  acts  of  part  per- 
formance of  a  parol  agreement  as  to  an  interest  in  land  are  to 
be  held  sufficient  to  exclude  the  operation  of  the  Statute  of 
Frauds,  they  must  be  such  as  are  unequivocally  referable  to 
the  agreement ;  in  other  words,  there  must  be  a  necessary 
connection  between  the  acts  of  part  performance  and  the 
interest  in  the  land,  which  is  the  alleged  subject-matter  of 
the  agreement ;  and  it  is  not  sufficient  that  the  acts  are  con- 
sistent with  the  existence  of  such  an  agreement,  or  that  they 
suggest  or  indicate  the  existence  of  some  agreement,  imless 
such  agreement  has  reference  to  the  subject-matter.  As  was 
said  by  Lord  Hardwicke  in  the  case  of  Gunter  v.  Halsey  (ft), 
they  must  be  such  as  could  have  been  done  with  no  other 
view  or  design  than  to  perform  the  agreement  (c).  The 
doctrine  of  part  performance  rendering  a  parol  contract 
enforceable  in  equity,  is  confined  to  contracts  as  to  interests  in 
land  {d). 


CONTRiCTS  BY  EXECUTORS,  ETC. 

Sect.  4.  "  No  action  shall  be  brought  whereby  to  charge 
any  executor  or  adminietrator,  upon  any  special  promise,  to 
answer  damages  out  of  his  own  estate  ....  unless  the 
agreement  upon  which  such  action  shall  be  brought,  or  some 
memorandum  or  note  thereof,  shall  be  in  writing,  and  signed 
by  the  party  to  be  charged  therewith,  or  some  other  person 
thereunto  by  him  lawfully  authorized." 

(a)  Smith's  Manual  of  Equity,  (e)  Cited  by  Baggallay,  L.  J., 
13th  edition,  p.  279.  As  to  what  Mumphreya  y.  Greeny  10  Q.  B.  D. 
constitutes  part   performance,  yide      154. 

Id.  p.  281.  (d)  BHtain  y.  Itotsiter,  11  Q.  B.  D. 

(b)  2  Amb.  586.  123. 
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The  agreement  must  embody  the  consideration  for  the 
promise,  and  be  signed  by  the  exeoutor  or  the  adminis- 
trator, or  his  agent  (e). 


GUARANTEES. 

Sect.  4.  "  No  action  shall  be  brought whereby  to 

charge  the  defendant  upon  any  special  promise  to  answer  for 

the  debt,  default,  or  miscarriage  of  another  person 

imless  the  agreement,"   &c.  (as  in  the  case  of  executors, 

The  agreement  must  rest  on  a  yalid  consideration  (/), 
which  must  be  new  and  executory,  except  where  it  is  the 
embodiment  of  verbal  terms  on  which  the  contract  has  been 
executed,  and  the  guarantee  subsequently  given  in  writ- 
ing {g).  It  is  the  essence  of  a  guarantee  that  the  original 
debtor  should  continue  liable ;  and  therefore,  if  his  liability 
is  extinguished,  and  the  surety  is  the  only  party  liable  for  the 
debt,  his  liability  will  not  require  to  be  evidenced  by  writing. 
If  the  person  for  whose  use  goods  are  furnished  is  liable 
at  all,  any  promise  by  a  third  person,  upon  sufficient  con- 
sideration, to  pay  that  debt,  must  be  in  writing  (A).  It  is  also 
held  that  the  promise  to  pay  the  debt  of  another  person  need 
be  proved  by  writing  only  where  the  promise  is  given  to  the 
original  creditor,  and  not  where  it  is  given  to  the  debtor  or  a 
third  person  that  the  promisor  will  be  answerable  to  the 
ci'editor  (/).  Therefore  a  promise  to  indemnify  is  not  within 
the  statute  (A*).  Consequently,  it  was  held  that  a  promise  by 
a  defendant  to  keep  a  plaintiff  indemnified  against  liability 

(e)  Bann  v.  Kuffhes,  7  Bro.  P.  C.      ^-  C.  274 ;  Fitzgerald  v.  Dresiler,  7 
555  0.  B.,  N.  8.  374. 

(>)  Semple  v.  Fink,  1  Ex.  74.  ^^^  ^as^^^ood  v.  Kenyan,  11  A.  &  E. 

iff)  FatUcood  V.  Kentjon,  11  A.  &  E.  (;t)  Per  Byles,  J.,  Feader  v.  Kitiff- 

438.  ham,  13  0.  B.,  N.  S.  344  ;  cf.  TFildet 

{h)  Birkmyr  v.  Darnell,   1  Smith,      v.  Dttdlow,  44  L.  J.,  Ch.  341. 
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on  certain  bills  which  the  defendant  had  asked  him  to  accept 
need  not  be  in  writing  (/).  Where  the  chairman  of  a  board 
of  health  virtually  promised  a  contractor  that  he  would  see 
him  paid  for  certain  extra  work,  it  was  held  by  the  House  of 
Lords,  affirming  the  Court  of  Exchequer  Chamber,  that  the 
chairman's  words  were  evidence  to  sustain  a  claim  against 
him  personally,  i.  e.,  that  they  did  not  constitute  a  promise  to 
pay  the  debt  of  another  within  the  Statute  of  Frauds  (m). 
The  plaintiff's  name  must  appear  on  the  document  (n).  For- 
merly, it  was  necessary  that  the  guarantee  should  disclose  a 
consideration  on  the  face  of  it;  this  is  no  longer  required  (o), 
but  though  parol  evidence  is  admissible  to  prove  the  considera- 
tion, it  is  inadmissible  to  explain  the  promise  {p).  Any 
document  sufficiently  signed  and  containing  the  terms  of  the 
agreement  may  constitute  a  memorandum  or  note  to  satisfy 
the  statute.  Thus  an  affidavit  has  been  held  sufficient,  and 
so  has  a  letter  to  a  third  party,  and  so,  in  a  recent  case,  has  a 
recital  in  a  will  (q).  The  agreement  may  be  collected  in  the 
case  of  a  guarantee  £rom  two  or  more  connected  documents  (r). 


MARRUGE. 


Sect.  4.  "No  action  shall  be  brought  whereby  ....  to 
charge  any  person  upon  any  agreement  made  upon  considera- 
tion of  marriage,  imless  the  agreement,"  &c.  (as  in  the  case 
of  executors,  supra). 

This  provision  does  not  extend  to  promises  to  marry  («), 
but  only  to  cases  where  something  collateral  to  and  dependent 
upon  the  event  of  the  marriage  is  the  substance  of  the  con- 

(0  Guild  Y.Conrad,  (1894)  2  Q.  B.  (p)  Holmet  v.  Mitchell,  7  C.  B., 

885.  N.  8.  361. 

(m)  LaJceman  v.  MounUtephen,  L.  (q)  HoyU  y.  Hoyle,  (1893)   1    Ch. 

B..  7  E.  &  I.  17.  84. 

(«i)   Williams  y.  Lake,  2  E.  &  E.  (r)  Sheers  y.  Thimbleby,  76  L.  T. 

349  709 

(o)  19  &  20  Vict.  0.  97,  8.  3.  («)  Cock  v.  Baker,  1  Str.  34. 
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« 

tract ;  as,  where  A.  promises  B.  so  much  money  in  the  event 
of  B.  marrying  A.'s  daughter  (^).  An  oral  contract,  how- 
ever, if  complete  and  partly  performed,  will  be  enforced  in 
equity ;  but  marriage  is  not  part  performance  of  a  contract 
of  the  kind  now  under  consideration  (u). 


CONTRACTS  NOT  TO  BE  PERFORMED  WITHIN  A  YEAR. 

Sect.  4.  "  No  action  shall  be  brought  whereby  to  charge 
....  any  person  upon  any  agreement  that  is  not  to  be 
performed  within  the  space  of  one  year  from  the  making 
thereof,  unless  the  agreement,"  &c.  (as  in  the  case  of  executors, 
supra). 

The  statute  does  not  apply  where  the  contract  is  capable 
of  being  performed  by  either  party  within  a  year  from  the 
date  of  its  making  (x)  ;  but  it  applies  to  a  contract  defeasible 
by  a  contingency  which  may  occur  within  that  period  (//). 
A  contract  to  serve  for  a  year,  the  service  to  commence  the 
day  after  the  day  on  which  the  contract  is  made,  is  within 
the  statute  (z). 


DECLARATIONS  OR  CREATIONS  OF  TRUSTS. 

Sect.  7.  "All  declarations  or  creations  of  trust  or  con- 
fidence of  any  lands  (a),  tenements,  or  hereditaments  shall  be 
manifested  and  proved  by  some  writing,  signed  by  the  party 
who  is  by  law  enabled  to  declare  such  trust,  or  by  his  last 
will  in  writing,  or  else  they  shall  be  utterly  void  and  of  none 

{t)  Harrison  v.  Cage^  1  Ld.  Raym.  {y)  See  Davey  y.  Shannon,  4  Ex. 

386.  D.  81. 

,  »    -  «,. .  ij.^^    «  (z)  Britain  Y.£o88iter,  11  Q.  B.  D. 

(m)  Laatenoe  t.  Tiemey,  1  Mao.  &       ^23 

^'  ^^^'  (a)  This   iDcludes   lands   abroad. 

(x)  Cherry  y.  Eeming,  4  Ex.  631  ;  Rouchefoucauld  v.  Bowtiead,  (1897)  1 
Smith  y.  Neale,  2  C.  B.,  N.  8.  67.  Ch.  196. 
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efPeot."  The  benefioial  owner  is  the  only  person  who  is 
enabled  to  declare  the  trust  (6),  and  no  person  can  create 
a  trust  of  land  for  any  larger  estate  than  that  which  he 
possesses  (c). 

It  is  provided  by  sect.  8,  "  that  when  any  conveyance  shall 
be  made  of  any  lands  or  tenements  by  which  a  trust  or  con- 
fidence shall  or  may  arise  or  result  by  the  implication  or 
construction  of  law  or  be  transferred  or  extinguished  by  an 
act  or  operation  of  law  then  and  in  every  such  case  such 
trust  or  confidence  shall  be  of  the  like  force  and  effect  as  the 
same  would  have  been  if  this  statute  had  not  been  made, 
anything  hereinbefore  contained  to  the  contrary  notwith- 
standing." 

When  the  plaintiff  had  conveyed  an  estate  to  the  defendant 
without  consideration,  on  the  understanding  that  the  de- 
fendant should  in  certain  events  re-convey  it  to  him,  and  on 
the  plaintiff  applying  for  a  re-conveyance,  the  defendant 
pleaded  the  Statute  of  Frauds,  the  Court  made  a  decree  for 
re-conveyance,  on  the  ground  that  the  Statute  of  Frauds 
was  never  intended  to  prevent  a  court  of  equity  from  giving 
relief  in  a  case  of  a  plain,  clear  and  deliberate  fraud  (d).  So 
in  a  later  case  (e)  an  assignment  absolute  in  form  was  held 
subject  to  a  trust  for  the  plaintiff. 

In  Foster  v.  Sak  (/),  Lord  Alvanley  said,  "It  is  not 
required  by  the  statute  that  a  trust  should  be  created  by 
writing,  and  the  words  of  the  statute  are  very  particular  in 
the  clause  respecting  declarations  of  trust.  It  does  not  by 
any  means  require  that  all  trusts  shall  be  created  only  by 
writing,  but  that  they  shall  be  manifested  and  proved  by 
writing;  plainly  meaning  that  there  should  be  evidence  in 
writing  proving  that  there  was  such  a  trust.    Therefore, 

(i)  Kronheim  v.  Johnson^  7  Ch.  D.  469. 

60.  (e)  Davit  v.    Whitehead,   (1894)  2 

{e)  See  Dye  v.  Dt/e,  13  Q.  B.  D.  Gh.  133. 

147.  (/)  3  Vesey,   707;   of.   Smith  v. 

{d)  Haigh  ▼.  Kaye,  L.  B.,  7  Ch.  Matthews,  3  DeOt.,  F.  &  J.  139. 
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unquestionably,  it  is  not  necessarily  to  be  created  by  writing, 
but  it  must  be  evidenced  by  writing,  and  then  the  statute  is 
complied  wifh;  and  indeed  the  great  danger  of  parol  de- 
clarations, against  which  the  statute  was  intended  to  guard, 
is  entirely  taken  away.  I  admit  that  it  must  be  proved  in 
toto  not  only  that  there  was  a  trust,  but  what  it  was." 

A  good  exposition  of  the  law  on  the  point  under  considera- 
tion is  to  be  found  in  the  considered  judgment  of  the  Court 
of  Appeal  in  Rouchefoiicauld  v.  Bomtead  (^),  which,  after  re- 
ferring to  Forster  v.  Hale  {uhi  supra)  ^  and  Smith  v.  Mattheicsj 
proceeds :  *'  According  to  these  authorities,  it  is  necessary  to 
prove  by  some  writing  or  writings  signed  by  the  defendant, 
not  only  that  the  conveyance  to  him  was  subject  to  some 
trust,  but  also  what  that  trust  was.  But  it  is  not  necessary 
that  the  trust  should  have  been  declared  by  such  a  writing  in 
the  first  instance ;  it  is  sufficient  if  the  trust  can  be  proved 
by  some  writing  signed  by  the  defendant,  and  the  date  of 
the  writing  is  immaterial.  It  is  further  established  by  a 
series  of  cases,  the  propriety  of  which  cannot  now  be  ques- 
tioned, that  the  Statute  of  Frauds  does  not  prevent  the  proof 
of  a  fraud ;  and  that  it  is  a  fraud  on  the  part  of  a  person  to 
whom  land  is  conveyed  as  a  trustee,  and  who  knows  it  was 
so  conveyed,  to  deny  the  trust  and  claim  the  land  himself. 
Consequently,  notwithstanding  the  statute,  it  is  competent 
for  a  person  claiming  land  conveyed  to  another  to  prove  by 
parol  evidence  that  it  was  so  conveyed  upon  trust  for  the 
claimant,  and  that  the  grantee,  knowing  the  facts,  is  denying 
the  trust  and  relying  upon  the  form  of  conveyance  and  the 
statute  in  order  to  keep  the  land  himself." 

iff)  (1897)  1  Gh.  196. 
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« 

CONTBACTS  FOR  THE  SALE  OF  GOODS  OF  THE  VALUE  OF 

10/.  AND  UPWARDS. 

The  4th  section  of  the  Sale  of  Goods  Act,  1893  (A),  pro- 
vides that  (1)  "A  contract  for  the  sale  of  goods («)  of  the 
value  of  ten  poands  or  upwards  shall  not  be  enforceable  by 
action  unless  the  buyer  shall  accept  part  of  the  goods  so  sold, 
and  actually  receive  the  same,  or  give  something  in  earnest 
to  bind  the  contract,  or  in  part  payment;  or  unless  some 
note  or  memorandum  in  writing  of  the  contract  be  made  and 
signed  by  the  party  to  be  charged,  or  his  agent  in  that  behalf. 
(2)  The  provisions  of  this  section  apply  to  every  such  con- 
tract notwithstanding  that  the  goods  may  be  intended  to  be 
delivered  at  some  future  time,  or  may  not  at  the  time  of  such 
contract  be  actually  made,  procured,  or  provided,  or  fit  or 
ready  for  delivery,  or  some  act  may  be  requisite  for  the 
making  or  completing  thereof  or  rendering  the  same  fit  for 
delivery.  (3)  There  is  an  acceptance  of  goods  within  the 
meaning  of  this  section  when  the  buyer  does  any  act  in 
relation  to  the  goods  which  recognises  a  pre-existing  contract 
of  sale,  whether  there  be  an  acceptance  in  pursuance  of  the 
contract  or  not." 

Under  this  section  there  are  three  statutory  modes  of  prov- 
ing a  contract  for  the  sale  or  purchase  of  goods  of  the  value 
of  10/.  and  upwards : 

Ist.  By  showing  that  the  buyer  accepted,  and  actually 
received,  part  of  the  goods. 

2nd.  By  showing  the  giving  of  something  in  earnest  by 
the  buyer  or  part  payment  of  the  purchase-money 
by  him. 

(h)  56  &  67  Vict.  o.  71.  poreal  moveables  except  money.  The 

term  includes  emblements,  indostrial 

(0  •*  Goods"  are  defined  as  fol-  growing  crops,  and  things  attached 
Iowa  ;— "  Goods  include  all  chattels  to  or  forming  part  of  the  land  which 
perhonal  other  than  things  in  action  are  agreed  to  be  severed  before  sale 
and  money,  and  in  Scotland  aU  cor-      or  under  the  contract  of  sale.'* 
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3rd.  Bj  showing  that  a  note  or  memorandum  in  writing 
of  the  contract  has  been  made  and  signed  by  the 
party  to  be  charged,  or  his  agent  authorized  in  that 
behalf. 

This  section  re-enacts,  with  some  modifications,  the  pro- 
visions of  the  17th  section  of  the  Statute  of  Frauds,  as 
amended  by  Lord  Tenterden's  Act.  Under  the  old  law  the 
limit  was  10/.  or  upwards  in  price,  now  it  is  10/.  or  upwards 
in  value.  It  may  be  supposed  that  the  price  of  goods  may 
be  taken  to  be  their  value  for  the  purposes  of  the  4th  section, 
otherwise  the  substitution  of  **  price "  for  "  value "  is 
obviously  undesirable.  Under  this  section  the  contract  is  not 
void,  but  there  is  no  right  of  action  if  its  formalities  are  not 
observed. 

The  acceptance  may  (under  sub-sect.  3)  be  implied  from 
the  buyer's  conduct  in  dealing  with  the  goods,  and  it  may 
precede  the  actual  receipt  (k) ;  but  it  c«mnot  be  implied  with- 
out some  consent  (/).  The  acceptance  need  not,  however, 
be  absolute  (w),  and  the  receipt  may  be  constructive  (n). 

The  writing  must  be  signed  before  the  commencement  of 
the  action  {o)  by  the  party  charged,  or  by  his  agent,  who 
may  be  appointed  without  writing  (/?).  Such  agent  must 
be  a  third  person,  and  not  one  of  the  contracting  parties  (g). 
Under  this  section  (as  well  as  under  the  fourth  section  of 
the  Statute  of  Frauds)  the  contract  may  be  proved  .by 
several  sufficiently  connected  writings.  But  a  connection 
must  appear  from  the  documents  themselves,  although  parol 
evidence  is  admissible  to  aid  in  establishing  the  connection 


{k)  Cu»aek  V.  Sabinson^  1  B.  &  S.  (m)  Page  v.  Morgan^  16  Q.  B.  D. 

299.     N.B.  This  and  the  following  228. 

oases  are  decisions  on  the  Statute  of  (n)  AfamhallY.  Oreen,  1  G.  P.D.So. 

Frauds,  but  will  probably  be  held  (o)  Zuca*  y.  Dixoti,  22  Q.  B.  D. 

to  govern  the  interpretation  of  the  357. 

section  under  consideration.  (p)  Aeebal  y.  Levy,  10  Bing.  378. 

(/)  Smith  y.   HufUon,   6  B.  &  S.  (7)  Farehrother  y.  Simmons,  3  B.  & 

431.  Aid.  333. 
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but  not  to  establish  it(r).  "Where,  after  a  long  oorre- 
spondenoe,  the  defendants  wrote  to  the  plaintifE  offering  to 
purchase  at  a  certain  price,  adding  the  words,  "  waiting  your 
reply,"  and  the  plaintiff  afterwards  accepted  the  offer 
verbally,  it  wcus  held  that  there  was  a  binding  contract  within 
the  Statute  of  Frauds  («) ;  but  where  the  defendant,  in  reply 
to  a  letter  from  the  plaintiff,  wrote  6U3cepting  the  offer  therein 
contained,  but  saying  "  there  are,  however,  some  details 
necessary  to  be  introduced  in  the  contract  which  I  will  pre- 
pare," this  was  held  insufficient  to  satisfy  the  Statute  of 
Frauds  {t).  A  letter  from  the  purchaser,  referring  to  the 
terms  of  the  contract,  but  declining  to  accept  the  goods 
because  they  were  damaged,  has  been  held  a  sufficient  mem- 
orandum {u) ;  and  letters  between  the  purchaser  and  his 
agent  employed  to  purchase,  if  they  contain  the  terms  of  the 
contract,  have  been  held  sufficient  to  support  an  action  by  the 
vendor  (x).  The  names  of  the  parties  or  of  their  agents  must 
appear  in  the  agreement ;  and  the  Court  of  Exchequer,  in 
Vatidenhurgh  v.  Spooner  (y),  held  in  effect  tiiat  it  must  be  col- 
lected from  the  agreement  which  of  the  parties  is  the  seller ; 
but  the  same  court,  in  Newell  v.  Radford  (2),  held  that  parol 
evidence  was  admissible  to  prove  which  of  the  parties  named 
is  the  seller.  Contracts  may  be  signed,  either  with  both  the 
christian  and  surname,  or  with  the  initiab  of  the  christian 
name  prefixed  to  the  whole  surname  (a),  or  with  the  surname 
alone  ;  but  not  with  merely  the  initials  of  the  christian  and 
surname  {h). 

(r)  Long  v.  Millar,  4  0.  P.  D.  450  ;       N.  S.   843 ;  cf.   WUkititon  ▼.  Evant, 
Oliver  v.   Hunting,   44   0.   D.   206;       L.  R.,  7  0.  P.  407. 
Taylor  v.  8mith,  (1893)  2  Q.  B.  66.  (x)  Gibion  v.  Holland,  L.  K,  1  C. 

^^W   WaiU  V.  Ain.u^tH,  1  H.  &  0.       P-  l-  ^  ^^  ^  ^^^ 

\t)  Ball  V.  Bridge,,  22  W.  E.  652.  g  ^^jf^.^^^^lyf  ^g  q.  j.  57,. 

(«)  Ba\ky  T.  Sweeting,  9  C.   B.,  (4)  g^et  v.  X«r,  3  M.  &  G.  462. 
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WILLS. 

Under  the  6th  section  of  the  Statute  of  Frauds,  which 
aflPects  all  wills  up  to  the  Ist  of  January,  1838,  "  aU  devises 
and  bequests  of  any  lands  or  tenements"  are  to  be  void, 
unless  "  in  writing  and  signed  by  the  party  so  devising  the 
same,  or  by  some  other  person  in  his  presence,  and  by  his 
express  directions,  ....  and  attested  and  subscribed  in  the 
presence  of  the  devisor  by  three  or  four  credible  witnesses." 

Since  the  1st  of  January,  1838,  by  the  Wills  Act,  7  WiU. 
4  &  1  Yict.  c.  26,  all  wills  and  testaments,  except  such  as  fall 
within  the  few  cases  in  which  nuncupative  wills  are  allowed, 
must  "  be  in  writing,  and  be  signed  at  the  foot  or  end  thereof 
by  the  testator,  or  by  some  other  person  in  his  presence  and 
by  his  direction ;  and  such  signature  shall  be  made  or 
acknowledged  (c)  by  the  testator,  in  the  presence  of  two  or 
more  witnesses  present  at  the  same  time,  and  such  witnesses 
shall  subscribe  the  will  in  the  presence  of  the  testator,  but  no 
form  of  attestation  shall  be  necessary." 

A  subsequent  Act,  15  &  16  Vict.  c.  24,  regulates  the 
requisites  of  the  signatures  of  wills,  and  substantially  pro- 
vides that  no  will  shall  be  invalidated  by  the  mere  circum- 
stance that  the  signature  does  not  follow  closely  on  the  end 
of  the  wiU,  or  that  a  blank  intervenes  between  the  concluding 
words  and  the  signature. 

By  the  Wills  Act,  a  will  can  be  revoked  by  codicil,  or 
other  writing,  but  only  when  such  codicil  or  writing  has  been 
executed  ydth  the  formalities  prescribed  in  the  case  of 
ordinary  wills. 

Where  a  will  refers  to  another  document  it  is  incorporated 
in  the  will,  provided  (1)  it  is  in  existence  at  the  date  of  the 
will ;  and  (2)  it  is  clearly  identified  by  the  description  given 

(e)  As  to  what  oonfititatea  a  siiffl-  Blake,  L.  B.,  7  P.  B.  102 ;  BaintrH 
cient  aoknowledgmenty  see  Blake  v.      y.  Butcher,  L.  B.,  13  P.  D.  102. 
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of  it  in  the   will.     Both  these  reqmsites  must  be  estab- 
lished (d). 


REVIVAL  OF  DEBTS  BARRED  BY  THE  STATUTES  OF 

LIMITATION. 

Simple  contract  debts  barred  by  the  Statutes  of  Limitation 
cannot  be  revived  except  by  an  acknowledgment  or  promise 
in  writing,  for  by  the  Ist  section  of  Lord  Tenterden's  Act  {e) 
it  is  enacted,  that  "  no  acknowledgment  or  promise  by  word 
only  shall  be  deemed  sufficient  evidence  of  a  new  or  continu- 
ing contract,  whereby  to  take  any  case  out  of  the  operation  of 
the  said  enactments  or  either  of  them,  or  to  deprive  any 
party  of  the  benefit  thereof,  unless  such  acknowledgment  or 
promise  shall  be  made  or  contained  by  or  in  some  writing  to 
be  signed  by  the  party  chargeable  thereby." 
'  Under  this  Act  it  was  held  that  signature  by  an  agent  was 
insufficient,  but  now  by  the  13th  section  of  the  Mercantile 
Law  Amendment  Act,  1856  (/),  signature  by  a  duly 
authorized  agent  has  the  same  effect  as  the  signature  of  the 
party  to  be  charged.  The  promise  to  pay  must  be  express, 
or  there  must  be  an  unconditional  acknowledgment  sufficient 
to  support  a  reasonable  inference  of  a  promise  to  pay,  or  a 
conditional  promise  to  pay,  with  proof  that  the  condition  has 
been  performed  (^r).  A  letter  written  "without  prejudice" 
is  insufficient  {h).  The  amount  due  may  be  proved  by 
extrinsic  oral  evidence  (e). 

As  to  the  liability  of  joint  contractors.  Lord  Tenterden's 
Act,  sect.  1,  enacts,  that  "where  there  shall  be  two  or  more 
joint  contractors,  or  executors  or  administrators  of  any  oon- 

(d)  In  the  goocU  of  Gamett,  (1894)       6  Oh.  822  ;  Green  y.  Eumphreys,  26 
P.  96.  C.  D.  474. 

{e)  9  Geo.  4,  c.  14.  (A)  In  re  River  Steamer  Co.,  ubi 


(/)  19  &  20  Vict.  c.  97.  supra. 


j)  Tanner  v.  Smart,  6  B.   &   C.  (•)  CKealyn  v.  Dalbjf,  4  T.  &  Col. 

303  ;  In  re  Hiver  Steamer  Co.,  L.  R.,       238. 
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tractor,  no  such  joint  contractor,  executor  or  administrator 
shall  lose  the  benefit  of  the  said  enactments  or  either  of  them 
so  as  to  be  chargeable  in  respect  or  by  reason  only  of  any  written 
acknowledgment  or  promise  made  and  signed  by  any  other  or 
others  of  them :  provided  always,  that  nothing  herein  contained 
shall  alter  or  take  away  or  lessen  the  effect  of  any  payment  of  any 
principal  or  interest  made  by  any  person  whatsoever '' ;  and 
by  the  14th  section  of  the  Mercantile  Law  Amendment  Act, 
1856  {k)y  it  is  provided,  that  "no  co-contractor  or  co-debtor, 
or  executor  or  administrator  of  any  contractor,  shall  lose  the 
benefit  of  the  Statutes  of  Limitation  so  as  to  be  chargeable  in 
respect  or  by  reason  only  of  payment  of  any  principal, 
interest,  or  other  money  by  any  other  or  others  of  such  co- 
contractors  or  co-debtors,  executors  or  administrators  " ;  but 
where  a  simple  contract  debt  is  recoverable  in  equity  against 
the  real  estate  of  a  debtor  by  virtue  of  3  &  4  Will.  4,  c.  104, 
payment  of  interest  by  the  tenant  for  life  of  the  real  estate 
will  keep  the  debt  aKve  (/). 

In  the  case  of  specialty  debts,  3  &  4  Will.  4,  c.  42,  s.  5 , 
enacts,  "  that  if  any  acknowledgment  shall  have  been  made 
either  by  writing  signed  by  the  party  liable  by  virtue  of  such 
indenture,  specialty  or  recognizance,  or  his  agent,  or  by  part 
payment  or  part  satisfaction  on  account  of  any  principal  or 
interest  being  then  due  thereon,  it  shall  and  may  be  lawful 
for  the  person  or  persons  entitled  to  such  actions  to  bring 
his  or  their  action  for  the  money  remedning  unpaid  and  so 
acknowledged  to  be  due  within  twenty  years  after  such 
acknowledgment  by  writing,  or  part  payment  or  part  satis- 
faction as  aforesaid.''  This  applies  not  only  to  cases  where 
one  person  is  liable,  but  to  cases  where  several  persons  are 
liable,  but  part  payment  of  principal  or  interest  by  one  of 
several  debtors  only  keeps  a  specialty  alive  against  the  payee 
since  the  Mercantile  Law  Amendment  Act,  1856.     Payment 

{k)  19  &  20  Vict.  0.  97.  ^(T)^EoningBheai  v,  Webster,  37  0. 

P.        .  B  B 


370  LAW  OF  EVIDENCE. 

by  a  tenant  for  life  of  land  of  interest  on  a  specialty  debt 
keeps  that  debt  alive  in  equity  as  against  the  land(xn). 
Payment  by  a  debtor  on  the  eve  of  bankruptcy  of  part  of  a 
barred  debt  which  is  honestly  due,  will  revive  the  right  to 
prove  (/}).  An  acknowledgment  to  be  sufficient  within  the  5th 
section  of  the  Act  of  Will.  lY.  need  not  amount  to  a  promise 
to  pay^  and  need  not  be  made  to  the  creditor  (o). 


REVIVAL  OF  RIGHTS  TO  REAL  PROPERTY  BARRED  BY  THE 

STATUTE  OF  LIMITATIONS. 

As  a  general  rule,  title  to  land  is  barred  after  a  lapse  of 
twelve  years  from  the  time  when  the  right  of  action  accrued 
to  the  claimant  or  to  the  party  through  whom  he  derives 
title  (p) ;  but  by  sect.  14  of  3  &  4  Will.  4,  c.  27,  it  is  enacted 
that  '*  when  any  acknowledgment  of  the  title  of  the  person 
entitled  to  any  land  or  rent  shall  have  been  given  to  him  or 
his  agent  in  writing,  signed  by  the  person  in  possession  or  in 
receipt  of  the  profits  of  such  land,  or  in  receipt  of  such  rent, 
then  such  possession  or  receipt  of  or  by  the  person  by  whom 
such  acknowledgment  shall  have  been  given  Bhall  be  deemed 
according  to  the  meaning  of  this  Act  to  have  been  the  posses- 
sion or  receipt  of  or  by  the  person  to  whom  or  to  whose  agent 
such  acknowledgment  shall  have  been  given  at  the  time  of 
giving  the  same ;  and  the  right  of  such  last-mentioned  person, 
or  any  person  claiming  through  him,  to  make  an  entry  or 
disti^ess  or  bring  an  action  to  recover  such  land  or  rent,  shsJl 
be  deemed  to  have  first  accrued  at  and  not  before  the  time 
at  which  such  acknowledgment,  or  the  last  of  such  acknow- 
ledgments, if  more  than  one,  was  given." 

In  such  a  case  the  statute  runs  again  from  the  time  when 

(m)  Roddam  v.  Morley^  1  De  O.  &  (o)  Moodie  v.  Bannister,  4  Drewiy, 

J.  1 ;  cf.  Fears  y.  Laing,  L.  R.,  12  432. 
£q.  42.  (p)  Real  Property  Limitation  Act, 

(n)  Expwrie  Gate,  23  Q.  B.  D.  74.  1874  (37  &  88  Vict.  c.  67),  8.  1. 
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the  acknofwledgment  was  executed  or  signed,  and  not  from 
the  period  at  which  it  hears  date.  (q).  The  acknowledgment, 
which  must  be  made  to  the  person  entitled  or  his  agent  (and 
not  to  any  third  person),  need  not  be  any  particular  form, 
provided  an  admission  of  ownership  can  be  fairly  implied. 
The  statute  extinguishes  the  right  of  the  party  out  of  pos- 
session, but  does  not  transfer  any  estate  to  the  party  in 
possession. 


REVIVAL  OF  CHARGES  AND  LEGACIES. 

The  7th  section  of  the  Real  Property  Limitation  Act, 
1874  (r),  is  as  follows: — "When  a  mortgagee  shall  have 
obtained  the  possession  or  receipt  of  the  profits  of  any  land, 
or  the  receipt  of  any  rent  comprised  in  his  mortgage,  the 
mortgagor,  or  any  person  claiming  through  him,  shall  not 
bring  any  action  or  suit  to  redeem  the  mortgage,  but  within 
twelve  years  next  after  the  time  at  which  the  mortgagee  ob- 
tained such  possession  or  receipt,  unless  in  the  meantime  an 
acknowledgment,  in  writing,  of  the  title  of  the  mortgagor, 
or  of  his  right  to  redemption,  shall  have  been  given  to  the 
mortgagor,  or  some  person  claiming  his  estate,  or  to  the 
agent  of  such  mortgagor  or  person,  signed  by  the  mortgagee 
or  the  person  claiming  through  him;  and  in  such  case  no 
such  action  or  suit  shall  be  brought  but  within  twelve  years 
next  after  the  time  at  which  such  acknowledgment,  or  the 
last  of  such  acknowledgments,  if  more  than  one,  was  given ; 
and  when  there  shall  be  more  than  one  mortgagor,  or  more 
than  one  person  claiming  through  the  mortgagor  or  mort- 
gagors, such  acknowledgment,  if  given  to  any  of  such  mort- 
gagors or  persons,  or  his  or  their  agent,  shall  be  as  effectual 
as  il  the  same  had  been  given  to  all  such  mortgagors  or  per- 
sons ;  but  where  there  shall  be  more  than  one  mortgagee,  or 

{q)  Jayne9  v.  Hughw^  10  Ex.  430.  (r)  37  &  38  Vict.  o.  57. 

11  n  2 
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more  than  one  person  claiming  the  estate  or  interest  of  the 
mortgagee  or  mortgagees,  such  acknowledgment,  signed  hy 
one  or  more  of  such  mortgagees  or  persons,  shall  be  efEectual 
only  as  against  the  party  or  parties  signing  ss  aforesaid; 
and  the  person  or  persons  claiming  any  part  of  the  mortgage 
money  or  land  or  rent,  by,  from  or  under  him  or  them,  and 
any  person  or  persons  entitled  to  any  estate  or  estates,  inte- 
rest or  interests,  to  take  efEect  after  or  in  defeasance  of  his 
or  their  estate  or  estates,  interest  or  interests,  and  shall  not 
operate  to  give  to  the  mortgagor  or  mortgagors  a  right  to 
redeem  the  mortgage  as  against  the  person  or  persons  en- 
titled to  any  other  undivided  or  divided  part  of  the  money 
or  land  or  rent ;  and  where  such  of  the  mortgagees  or  persons 
aforesaid  as  shall  have  given  such  acknowledgment,  shall  be 
entitled  to  a  divided  part  of  the  land  or  rent  comprised  in  the 
mortgage,  or  some  estate  or  interest  therein,  and  not  to  any 
ascertained  part  of  the  mortgage  money,  the  mortgagor  or 
mortgagors  shall  be  entitled  to  redeem  the  same  divided  part 
of  the  land  or  rent  on  payment,  with  interest,  of  the  part  of 
the  mortgage  money  which  shall  bear  the  same  proportion  to 
the  whole  of  the  mortgage  money  as  the  value  of  such  divided 
part  of  the  land  or  rent  shall  bear  to  the  value  of  the  whole 
of  the  land  or  rent  comprised  in  the  mortgage." 

The  8th  section  is  as  follows : — "  No  action  (s)  or  suit,  or 
other  proceeding,  shall  be  brought  to  recover  any  sum  of 
money  secured  by  any  mortgage,  judgment  (^),  or  lien,  or 
otherwise  charged  upon  or  payable  out  of  any  land  or  rent, 
at  law  or  in  equity,  or  any  legacy,  but  within  twelve  years 
next  after  a  present  right  to  receive  the  same  shall  have 
accrued  to  some  person  capable  of  giving  a  discharge  for  or 

(«)  This  inclades  an  action  on  a  nnder  a  mortgage  {Femnde  y.  Flint, 

covenant  in  a  mortgage  deed  to  pay  22  Gh.  D.  579). 

thejprincipal  money  {Sutton  y.  Sutton,  (t)  This  includes  all    jadgpnents, 

22  Uh.  D.  511),  and  an  action  on  a  and  not  only  those  which  operate  as 

contemporaneous  and  collateral  bond  a  charge  on  land  {Jay  v.  Johnstone, 

to  secure  the  principal  money  due  (1893)  1  Q.  B.  189). 
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release  of  the  same,  unless  in  the  meantime  some  part  of  the 
principal  money,  or  some  interest  thereon,  shall  have  been 
paid,  or  some  acknowledgment  of  the  right  thereto  shall  have 
been  given  in  writing  signed  by  the  person  by  whom  the 
same  shall  be  payable,  or  his  agent,  to  the  person  entitled 
thereto  or  his  agent ;  and  in  such  case  no  such  aotion,  or  suit, 
or  proceeding,  shall  be  brought  but  within  twelve  years  after 
such  payment  or  acknowledgment,  or  the  last  of  such  pay- 
ments or  acknowledgments,  if  more  than  one,  was  given." 
By  the  13th  section  of  23  &  24  Vict.  c.  38,  the  same  prin- 
ciples are  applicable  to  claims  to  the  property  of  persons 
dying  intestate. 

By  the  42nd  section  of  3  &  4  Will.  4,  c.  27,  it  is  enacted, 
that  "after  the  said  Slst  day  of  December,  1833,  no  arrears 
of  rent  or  of  interest  in  respect  of  any  sum  of  money  charged 
upon  or  payable  out  of  any  land  or  rent,  or  in  respect  of  any 
legacy,  or  any  damages  in  respect  of  such  arrears  of  rent  or 
interest,  shall  be  recovered  by  any  distress,  action,  or  suit, 
but  within  six  years  next  after  the  same  respectively  shall 
have  become  due,  or  next  aft-er  an  acknowledgment  of  the 
same  in  writing  shall  have  been  given  to  the  person  entitled 
thereto  or  his  agent,  signed  by  the  person  by  whom  the  same 
was  payable  or  his  agent." 

The  10th  section  of  the  Real  Property  Limitation  Act, 
1874  (37  &  38  Vict.  o.  57),  is  as  f oUows :—"  After  the  com- 
mencement of  this  Act,  no  action,  suit,  or  other  proceeding, 
shall  be  brought  to  recover  any  sum  of  money  or  legacy 
charged  upon  or  payable  out  of  any  land  or  rent  at  law  or 
in  equity,  and  secured  by  an  express  trust,  or  to  recover  any 
arrears  of  rent  or  of  interest  in  respect  of  any  sum  of  money 
or  legacy  so  charged  or  payable  and  so  secured,  or  any 
damages  in  respect  of  such  arrears,  except  within  the  time 
within  which  the  same  would  be  recoverable  if  there  were  not 
any  trust."  An  "  express  trust "  is  a  trust  which  has  been 
expressed  either  in  vnriting,  or  by  word  of  mouth,  and  the 
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term  does  not  inolude  a  trust  arising  from  the  acts  of  the 
parties,  and  therefore  does  not  extend  to  a  resulting  trust, 
or  implied  trust,  or  a  oonstruotive  trust  {u). 


PRESCRIPTIVE  RIGHTS. 


By  the  Ist  section  of  2  &  3  Will,  4,  o.  71,  it  is  provided, 
that  no  claim  hy  custom,  prescription,  or  grant,  to  any  right 
of  common  or  profit  d  prendre  from  or  upon  any  lands  be- 
longing to  the  Crown,  or  any  corporation  aggregate  or  sole, 
shall,  with  certain  exceptions,  be  defeated  after  thirty  years' 
uninterrupted  enjoyment,  by  showing  title  prior  to  that 
period;  and,  after  sixty  years,  such  enjoyment  shall  con- 
stitute an  indefeasible  title,  unless  it  be  proved  to  have  been 
enjoyed  by  such  consent  or  agreement  expressly  made  or 
given  by  deed  or  writing. 

The  2nd  section  provides  that,  in  similar  cases  of  disputed 
easements  issuing  out  of  similar  demesnes,  a  title  shall  not 
be  barred  by  evidence  only  that  it  began  at  a  time  prior  to 
twenty  years  previously;  and  makes  the  prescription  inde- 
feasible after  foity  jears  of  uninterrupted  enjoyment,  unless 
it  be  shown  to  have  been  under  an  agreement  by  deed  or 
writing. 

The  3rd  section  makes  a  right  of  user  of  light  similarly 
indefeasible  after  twenty  years  of  actual  enjoyment,  unless 
enjoyed  by  a  consent  or  agreement  expressly  made  or  given 
by  deed  or  in  writing. 


REPRESENTATIONS  OF  CHARACTER. 

(9  Geo.  4,  c.  14,  «.  6.) 

'^  No  action  shall  be  brought  whereby  to  charge  any  person 
upon  or  by  reason  of  any  representation  or  assurance,  made 

(m)  See  Sands  to  ThomptoHy  22  Ch.  D.  614. 
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or  given,  oonceming  or  relating  to  the  oharaoter,  conduct, 
credit,  ability,  trade  or  dealings  of  any  other  person,  to  the 
intent  or  purpose  that  such  other  person  may  obtain  credit, 
money  or  goods  upon,  unless  such  representation  or  assurance 
be  made  in  writing,  signed  by  the  party  to  be  charged  there- 
with." The  signature  of  an  agent  is  insufficient  (x).  Conse- 
quently a  representation  cannot  bind  a  corporation  unless 
under  its  seal  (y). 

Other  instances  might  be  cited,  in  which  the  legislature 
has  made  written  evidence  the  only  admissible  kind  of  evi- 
dence, to  the  total  exclusion  of  even  the  most  direct  oral 
evidence ;  but  the  above  enactments  are  those  which  are  of 
the  most  constant  practical  recurrence,  and  they  have  there- 
fore been  selected,  on  due  deliberation,  as  the  most  suitable 
for  the  dimensions  of  the  present  work. 

{x)  Swift  T.  Jewtburt/y  L.  B.,  9  (y)  Bishop   y.  Balkis  Consolidated 

Q.  B.  301.  Co,,  25  Q.  B.  D.  77. 


376  LAW  OF  EVIDENCE. 


CHAPTER  VI. 

DTADMISSIBILITT  OF  EXTSINSIC  EVIDEHCE 
TO    COITTRADICT    OB.    VASX    WBITTEir    EVIDEITCE. 

When  written  evidence  is  primary,  and  not  merely  substitu- 
tionary, in  character — or,  in  other  words,  when  it  is  made  by 
statute  or  common  law  the  best  evidence — it  is  clear  that  the 
principle  of  a  fundamental  rule  would  be  destroyed  if  a 
party  were  allowed  to  contradict  such  evidence,  or  to  vary  it 
substantially  by  the  introduction  of  oral  or  other  extrinsio 
evidence.  Therefore  it  is  an  established  and  inflexible  rule 
that — 

Extrinsic  evidence  is  inadmissible  to  contradict, 
add  to,  subtract  from,  or  vary,  the  terms  of  a 
written  instrument. 

Thus,  where  a  contract  is  required  by  statute  to  be  in 
writing,  or  where  it  has  been  reduced  to  writing  by  the 
voluntary  act  of  the  parties  to  it,  as  long  as  the  writing  is 
producible,  it  is  the  only  admissible  evidence  of  the  terms  of 
the  contract.  Neither  party  can  show  that,  before  the  con- 
tract was  reduced  to  writing,  the  parties  agreed  to  a  term 
which  does  not  appear  in  the  writing,  and  which  is  clearly 
repugnant  to  its  provisions;  for  all  such  antecedent  oral  terms 
are  merged  in  the  express  language  of  the  writing.  Similarly, 
neither  party  can  show  that,  after  the  contract  was  reduced 
to  writing,  the  parties  agreed  to  a  new  term,  which  is  also 
repugnant  to  the  terms  of  the  written  agreement,  unless  such 
subsequent  agreement  amount  to  an  entire  or  partial  dissolu- 


INADMISSIBILITY  OF  EXTRINSIC  EVIDENCE.  377 

tion  of  the  former  contract,  or  to  a  new  contract  founded  on 
a  new  consideration. 

The  general  rule  (a)  operates  thus : — 

A  contract,  which  is  valid  without  writing,  wiU,  if  put  into 
writing)  he  construed  strictly  according  to  the  terms  of  such 
writing.  No  new  term  can  be  annexed  to  it,  as  impliedly 
contained  in  it  before  it  was  reduced  into  writing,  or  while 
it  was  being  reduced  into  writing,  if  such  parol  term  contra- 
dicts or  varies  a  written  term  ;  but  the  written  contract  may 
be  wholly  or  partially  waived  before  breach,  and  a  mew 
written  or  verbal  contract  substituted  for  the  erased  term  of 
the  original  contract ;  and  then  the  residue  of  the  original 
contract  will  be  construed  cumulatively  with  the  new  subse- 
quent contract.  Thus,  there  will  be  no  contradiction  or 
variance  of  the  original  contract,  but  merely,  first,  the  erasure 
of  a  term ;  and,  secondly,  not  the  insertion,  but  the  annexa- 
tion, of  a  new  contract.  In  short,  the  original  contract  does 
not  suffer  a  contradiction,  but  first  loses  a  term,  and  then 
gains  a  consistent  addition  and  supplement. 

Where  the  subsequent  contract  incorporates  portions  of  the 
original  contract,  and  amounts  to  a  waiver  of  the  rest,  the 
subsequent  contract  is  the  only  one  subsisting  between  the 
parties,  and  if  dealing  with  a  subject-matter,  where  the  law 
requires  a  writing,  such  subsequent  contract  must  be  in  writ- 
ing. Thus,  where  the  plaintiffs  agreed  in  writing  with  the 
defendant  to  let  him  a  public-house,  as  tenant  from  year  to 
year,  with  the  option  on  his  part  to  call  for  a  lease  for  twenty- 
eight  years,  upon  the  terms,  among  others,  that  if  he  sold  the 
lease  for  more  than  1,200/.  he  was  to  give  the  plaintiffs  half 
the  excess,  and  subsequently,  by  verbal  agreement,  a  lease 
was  granted,  the  terms  of  which  differed  materially  from 
those  stipulated  for  in  the  written  agreement,  but  the  parties 
never  abandoned  the  agreement  as  to  the  division  of  the 

{a)  Cf.  Oo8i  Y.  Lord  Nugent,  5  B.  ft  Ad.  64. 
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excess  of  the  purchase-money,  and  the  defendant  having  sold 
the  lease  for  2,500/.  the  plaintiff  sued  him  for  a  moiety  of  the 
1,300/.,  the  excess  of  the  purchase-money  over  the  1,200/.,  it 
was  held  hy  the  Court  of  Exchequer  that  the  original  agree- 
ment in  writing  was  entirely  superseded,  and  that  the  agree- 
ment under  which  the  lease  was  taken  was  the  verbal  one  of 
which  one  term  was  the  stipulation  in  the  original  contract  as 
to  the  excess  of  the  purchase-money ;  and  that  as  the  agree- 
ment was  not  in  writing,  as  required  by  the  Statute  of 
Frauds,  the  plaintiffs  were  not  entitled  to  recover  (6).  Parol 
evidence  is  admissible  to  show  that,  after  signing  a  document, 
the  defendant  assented  to  certain  alterations  made  by  the 
plaintiff  before  it  was  signed  by  the  latter,  for  such  evidence 
does  not  vary  the  contract,  but  only  proves  the  condition  of 
the  document  when  it  first  became  a  contract  (c). 

It  is  an  undoubted  principle  that  extrinsic  evidence  is 
inadmissible  to  contradict  or  vary  a  written  instrument.  It 
is,  however,  impossible  to  lay  down  as  a  general  rule  that 
extrinsic  oral  evidence  is  inadmissible  to  prove  either  the 
entire  or  partial  dissolution  of  the  original  contract ;  or  the 
substitution  or  annexation  of  a  new  verbad  contract ;  but 
wherever  it  is  attempted  to  superadd  an  oral  to  a  written 
contract,  there  must  be  clear  evidence  of  the  actual  words 
used  (d). 

Contracts  required  by  law  to  be  in  writing  {e).  This  rule 
does  not,  however,  apply  in  its  integrity  to  contracts 
which  the  law  requires  to  be  in  writing,  as  to  which  it  is 
generally  necessary  to  consider  the  language  of  the  par- 
ticular statutes  which  require  them  to  be  in  writing.  With 
regard  to  contracts  which  the  Statute  of  Frauds  requires  to 

{b)  Sanderson  v.  Graves,  L.  B.,  10  some  of  the  moat  important ; — (1) 

Ex.  234.  Sales  of  ships  or  shares  of  diips ; 

(e)  Stewart  y.  Eddowes,  L.  B.,  9  (2)    oontracts    falling    within    the 

C.  P.  311.  Statute  of  Frauds  or   the  Sale  of 

{d)  Per  James,  L.  J.,  ThofMon  y.  Gk)od8  Act,  1893 ;  (3)  oontracts  under 

SimptMj  18  W.  B.,  1091.  the  Merchant  Shipping  Act;  (4)  oon- 

(«)  Of   which  the  following   are  tracts  under  the  Tmok  Acts. 
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be  in  writing,  Lindley,  J.,  in  Hickman  v.  Haines  (/),  after 
referring  to  several  well-known  cases,  said,  "  The  result  of 
these  cases  appears  to  be,  that  neither  a  plaintiff  nor  a  defen- 
dant can  at  law  avail  himself  of  a  parol  agreement  to  vary  or 
enlarge  the  time  for  performing  a  contract  previously  entered 
into  in  writing,  and  required  so  to  be  by  the  Statute  of 
Frauds  " ;  and  this  is  of  course  equally  true  of  all  attempted 
variations  {g).  A  parol  variation  of  a  written  contract  may, 
however,  be  set  up  as  a  defence  to  an  action  for  specific  per- 
formance of  the  contract ;  and  it  depends  on  the  particular 
circumstances  in  each  case  whether  the  variation  is  to  defeat 
the  plaintiff's  title  to  have  specific  performance,  or  whether 
the  court  will  perform  the  contract,  taking  care  that  the  sub- 
ject-matter of  the  parol  agreement  or  understanding  is  carried 
into  effect,  so  that  all  parties  may  have  the  benefit  of  what 
they  contracted  for  (A).  A  contract  in  writing,  and  by  the 
law  required  to  be  in  writing,  may  in  equity  be  waived  or 
rescinded  by  a  parol  agreement  (i).  Whether  it  could  be  so 
waived  or  rescinded  at  law  was  considered  to  be  a  moot,  or 
rather  an  undecided,  point;  but  this  is  now  immaterial, 
because  if  there  is  any  conflict  in  this  matter  between  the 
rules  of  law  and  equity,  the  latter  will,  of  course,  prevail,  by 
virtue  of  the  provisions  of  the  Judicature  Act,  1873  {j).  An 
agreement  to  waive  or  rescind  may  be  deduced  from  con- 
duct (A;),  as  well  as  from  words ;  but  there  must  be  clear 
evidence  of  the  alleged  agreement;  and  therefore  Lord  St. 
Leonards  refused  to  hold  a  loose  conversation  by  a  tenant,  in 
which  he  stated  his  interest  to  be  different  to  that  which  he 
daimed  under  a  contract  for  a  lease,  to  amount  to  an  aban- 
donment of    the  contract  (/).      An  agreement  which    the 

(/)  L.  E.,  10  C.  P.  606.  U)  ¥ry  on  Specific  Pezformimoe, 

/  \  TT- J  «-   •»   07*7  Sra  edition,  469. 

(^)  Vide  supra,  p.  377.  ^j^  3g  ^  37  y.^^  ^  gg^  ^  ^5  (ll). 

(h)  See  SmUh  v.  Wheateroft,  9  Ch.  {k)  Carter  v.  Dem  of  Ely,  7  Sim. 

D.  223  ;  and  Fry  on  Specific  Per-      211. 
formance,  3rd  editioni  867.  (/)  Uoore  v.  CroftoUy  3  J.  &  L.  438. 
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Statute  of  Frauds  requires  to  be  in  writing,  and  which  is  in 
writing,  is  not  rescinded  by  a  subsequent  agreement  which  is 
invalid  under  the  statute  by  reason  of  its  not  being  in 
writing  (m) ;  and  this  apparently  is  equally  true  in  respect  of 
all  invalid  agreements. 

Contracts  voluntarily  put  into  writing.  With  regard  to  any 
contract  which  the  parties  have  voluntarily  put  into  writing, 
the  rule  is,  that  it  is  competent  to  them  "  at  any  time  before 
breach  of  it,  by  a  new  contract  not  in  writing,  either  alto- 
gether to  waive,  dissolve,  or  annul  the  former  agreement,  or 
in  any  manner  to  add  to,  or  subtract  from,  or  vary,  or  qualify 
the  terms  of  it,  and  thus  to  make  a  new  contract,  which  is  to 
be  proved  partly  by  the  written  agreement,  and  partly  by  the 
subsequent  verbal  terms  engrafted  upon  what  will  be  thus 
left  of  the  written  agreement"  (n). 

Bectification  of  deeds.  The  doctrines  of  the  courts  of  equity 
in  rectifying  mistakes  in  deeds,  so  as  to  make  them  accord 
with  the  real  agreement  between  the  parties,  may  here  be 
alluded  to  as  an  exception  to  the  general  rule  under  consider- 
ation. Thus,  a  lease  which  contained  a  larger  quantity  of 
land  than  was  intended  to  be  demised  has  been  rectified  as  to 
the  overplus  (o).  Again,  "  where  {p)  a  settlement  purports 
to  be  in  pursuance  of  articles  entered  into  before  marriage, 
and  there  is  any  variance,  then  no  evidence  is  necessary  in 
order  to  have  the  settlement  corrected ;  and  although  the 
settlement  contains  no  reference  to  the  articles,  yet  if  it  can 
be  shown  that  the  settlement  was  intended  to  be  in  con- 
formity with  the  articles,  if  there  is  clear  and  satisfactory 
evidence  showing  that  the  diecrepancy  had  arisen  from  a 
mistake,  the  court  will  re-form  the  settlement  and  make  it 

(«)  Noble  V.  Ward,  L.  R.,  2  Ex.  (o)  Mortimer  v.  ShortaU,  2  Dm.  & 

135  War.    363;    Murray  v.   Parker,    19 

_^    «  Beav.  305. 

(«)  Go88  V.  Lord  Nugent,  6  B.  &  (^)  Yqt  Lord  Cran worth,  Bold  v. 

Ad.  58.  Mutchimon,  6  De  G.,  M.  &  G.  668. 
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conformable  to  the  real  intention  of  the  parties."  Even 
where  there  are  no  articles  the  court  will  interfere  to  re-form 
a  settlement  so  as  to  make  it  correspond  with  the  intention  of 
the  parties  (q),  if  there  has  been  a  mistake  common  to  both, 
and  if  it  can  be  proved  to  the  satisfaction  of  the  court  in  what 
the  mistake  consists.  It  has  been  said  that  the  rectification 
of  a  settlement  ''is  a  question  of  evidence,  and  evidence 
alone "  (r) :  and  this  applies  equally  to  other  deeds.  The 
real  agreement  between  the  parties  "  must  be  established  by 
evidence,  whether  written  or  parol ;  if  there  be  no  previous 
agreement  in  writing,  parol  evidence  is  admissible  to  show 
what  the  agreement  really  was ;  if  there  be  a  previous  agree- 
ment in  writing  which  is  unambiguous,  the  deed  will  be 
reformed  accordingly ;  if  ambiguous,  parol  evidence  may  be 
used  to  explain  it  in  the  same  manner  as  in  other  cases  where 
parol  evidence  is  admitted  to  explain  ambiguities  in  a  written 
instrument"  («).  There  is,  however,  a  disinclination  to  act 
upon  parol  evidence  alone  (^),  and  an  opinion  has  been 
expressed  that  it  would  be  dangerous  to  set  aside  a  portion  of 
a  deed,  which  deed  has,  as  to  the  rest,  been  acted  upon  for  a 
considerable  time,  upon  no  other  testimony  than  that  of  the 
persons  who  are  bound  by  the  deed,  who  executed  the  deed, 
and  who  are  to  benefit  by  the  deed  being  altered  {ii).  In 
some  recent  cases,  however,  marriage  settlements  have  been 
rectified  after  the  death  of  the  hiisband  on  the  uncorroborated 
evidence  of  the  wife  (x).  Although  extrinsic  evidence  is  not 
admissible  to  raise  a  presumption,  it  is  admissible  to  rebut  a 
presumption,  even  if  that  presumption  arises  upon  the  con- 
struction of  the  words  of  a  will,  and  therefore  in  a  case  where 

the  question  was  whether  the  bequest  in  a  will  was  in  satisf  ac- 

« 

{q)  Marquis  of  Exeter  Y.  Marchiofieu  {t)  Mortimer  v.  SHortaU,  2  Dm,  & 

of  Exeter,  3  M.  &  C.  321.  War.  374. 

(r)  Per    Lord    Romilly,    Earl   of  /  \   n    jt           *r    ?        -,,,  -nr   t% 

£rJi/ord  y.  £arl  of  KomJe^,  30  Beav.  jgW  BentUy  y.  MacUy,  10  W.  R. 

4oo. 

(»)  Per  Lord  Bomillj,  Murray  t.  (x)  Eanley  v.  Pearaon,  13  Ch.  D. 

Farkery  19  Beav.  308.  646  ;  Loveiy  ▼.  Smithy  16  Ch.  D.  666. 
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tion  of  a  oovenant  in  a  settlement,  it  was  held  that,  upon  the 
words  of  the  will,  the  presumption  arose  that  the  bequest  was 
a  satisfaction,  and  that  evidence  of  declaration  of  the  testator 
rebutting  the  presumption  was  admissible  (y).  Where  there 
is  a  mistake  in  a  will  caused  by  the  inadvertence  of  those  who 
prepared  it,  and  it  consequently  does  not  carry  out  the 
testator's  intentions,  the  court  will  not,  in  construing  the 
will,  correct  it  (2) ;  but  the  Court  of  Probate,  on  granting 
probate,  can  do  so  (a). 

In  returning  to  the  general  question  of  the  admissibility  of 
extrinsic  evidence  to  affect  written  instruments,  it  is  to  be 
observed  that  a  vmtten  instrument  not  under  seal  may  be 
released  or  avoided  by  evidence  of  an  intrinsically  inferior 
nature  ;  but  a  deed  must  be  released  by  deed,  and  cannot  be 
avoided  by  parol  (b).  An  instrument  revoking  a  will  must 
be  executed  in  manner  required  to  give  validity  to  the  will. 

The  completion  of  a  contract  under  a  written  agreement 
may  be  proved  by  oral  evidence  of  performance,  or  of  dis- 
charge from  performance.  The  payment  of  money,  under 
such  a  contract,  may  be  shown  either  by  a  vmtten  receipt,  or 
oral  evidence  of  payment.  Both  modes  of  proof  are  primary 
in  their  nature,  and  therefore,  in  the  absence  of  any  rule 
which  requires  written  proof,  are  concurrently  and  equally 
admissible  forms  of  primd  facie  evidence.  It  is  to  be  observed, 
also,  that  performance  of  a  contract  under  seal  is  proveablo 
by  parol.  Such  evidence  does  not  release  or  avoid  the  original 
contract ;  it  merely  shows  that  it  has  been  satisfied,  and  leaves 
its  original  validity  unimpeached. 

Release  of  a  debt  in  equity.  As  a  general  rule  there  is 
no  release  of  a  debt  in  equity  unless  released  in  law.     Mere 

fy)  Tusmud  V.  Ttmavd,  9  Ch.  D.  U)  In  the  Gooda  of  Boehm,  (1891) 

363;  47  L.  J.,  Ch.  849;  26  W.  R.       p.  247. 

874 

[A  Nexchurgh  v.  Neu:burgh,  6  Mad.  (*)   T7nutnquodqiie  ligamm  distolvitur 

nQ^'  eodem  ligamine  quo  et  ligatur. 
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voluntary  declarations  indicating  the  intention  of  a  creditor 
to  forgive  or  release  a  debt,  if  they  are  not  evidence  of  a 
release  at  law,  do  not  constitute  a  release  in  equity  (c). 
Nothing  indeed  amounts  to  a  release  in  equity  which  is  not 
one  at  law,  except  an  agreement  for  valuable  consideration 
to  give  a  release  or  not  to  sue  (d).  There  may,  however,  be 
considerations  which  would  prevent  a  debt  from  being  en- 
forced in  equity,  although  it  might  be  subsisting  at  law  (e). 
Where  a  voluntary  declaration  by  a  creditor  has  been  acted 
upon  by  the  debtor,  the  former  may  be  bound  to  make  his 
representation  good  (/) ;  «.  c,  a  creditor  may  so  conduct  him- 
self as  to  preclude  himself  from  obtaining  equitable  relief  or 
even  from  enforcing  a  legal  demand  (g).  Conversely  a  re- 
lease in  law  may  not  operate  as  a  release  in  equity.  Thus 
if  a  debtor  be  appointed  executor  by  his  creditor  this  releases 
the  debt  in  law  but  not  in  equity.  Still  there  may  be  some 
equitable  considerations  which  would  extinguish  the  debt  in 
equity ;  thus  it  may  be  proved  that  the  testator  intended  to 
forgive  the  debt  (A),  but  apparently  the  intention  must  have 
been  communicated  to  the  debtor  in  the  lifetime  of  the 
testator  (i). 

Contract  void  ab  initio.  It  is  allowable  to  show  that  a 
written  contract,  whether  under  seal  or  not,  never  existed 
legally;  or  that  it  was  formed  imder  circumstances  which 
rendered  it  void  ab  initio.  Thus,  a  defendant  in  an  action 
on  a  written  contract,  may  plead  that  it  was  void,  as  being 
made  under  circumstances  of  fraud,  duress,  or  for  illegal  con- 
sideration ;  and  he  may  prove  such  a  plea  by  any  species  of 
parol  evidence  {k).     He  may  also  show  that  a  bill  or  pro- 

{e)  CroM  V.  Sprig fff  6  Hare,  662.  (y)  Per  Lindley,  L.  J.,  in  Edxcards 

/JN  -D     T  •  ji       T    T    •     x.^       ^        ▼•  Walters,  (1896)  2  Ch.  169. 

(<?)  Pep  Turner,  L.  J.,  Taylor  y.  (/)  Hy»1op  v.    Chamberlain,  (1894) 

Manners,  L.  R.,  1  Ch.  68.  3  ch.  622. 

(/)  Yeomans  v.  Williams,  L.  R.,  1  \k)  JRobinson  v.  Lord  Vernon^  7  C. 

Eq.  184.  B.,  N.  S.  281. 
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missory  note,  on  which  he  is  liable  primd  facie^  was  obtained 
from  him  without  consideration,  for  the  purpose  of  being  dis- 
counted by  the  plaintiff  or  by  a  third  party,  between  whom 
and  the  plaintiff  there  is  a  privity;  or  he  may  show  any 
other  similar  failure  of  consideration ;  but  he  may  not  give 
parol  evidence,  which  goes  merely  to  limit  his  liability  (/). 
As  a  general  rule,  upon  aU  written  contracts  not  under  seal 
extrinsic  evidence  will  be  admissible  to  support  a  plea  of 
failure,  or  want  of  consideration ;  but  in  a  deed  a  considera- 
tion is,  in  the  absence  of  fraud,  conclusively  presumed. 

Consideration.  Where  it  is  distinctly  stated  in  a  deed  that 
it  is  made  in  consideration  of  a  sum  of  money  paid  down  at 
the  time  of  execution,  a  party  is  estopped  from  showing  that 
no  money  passed  (m) ;  although  he  may  show  that  a  different 
consideration  passed  («) ;  but,  where  the  payment  of  the  con- 
sideration is  not  stated  conclusively  and  unambiguously  in 
the  deed,  the  non-payment  may  be  proved  by  extrinsic  evi- 
dence. Thus,  where  a  deed  recited  that  a  releasee  had  agreed 
to  pay  a  certain  sum,  and  then  referred  to  it  as  ''  the  said 
sum  being  now  so  paid  as  hereinbefore  mentioned;"  then 
followed  words  of  reference  which  were  equally  applicable  to 
the  sum  in  question  and  other  sums  mentioned;  then  an 
acknowledgment  in  the  body  of  the  deed  of  the  receipt  of 
such  sums,  and  a  receipt  for  the  first  sum  was  indorsed  on 
the  deed ;  it  was  held  that  the  acknowledgment  in  the  recital 
was  ambiguous,  that  the  receipt  in  the  body  of  the  deed  was 
equally  ambiguous,  and  that  the  indorsed  receipt  constituted 
only  primd  facie  evidence.  On  similar  grounds,  a  plaintiff  in 
assumpsit  was  held  not  to  be  estopped  by  the  deed  from 
showing  by  parol  evidence  that  the  sum  in  question,  the 
substantial  consideration  money,  had  never  been  paid  (o). 

{t)  Abrey  v.  Crux,  39  L.  J.,  C.  P.  („)  Smith  v.  Battama,  26  L.  J.,  Ex. 

9.     See  aim  Stott  y.  FairlamOf  53  L.  232 
J.,Q.  B.  47. 

(m)  Bowniree  y.   Jacob.   2  Taunt.  (o)  Lampon  v.  Corkey  6  B.  &  Aid. 

141.  606. 
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It  is  alflo  allowable  to  prove,  by  extrinsic  evidence,  a  larger 
or  supplementary  consideration;  provided  it  be  not  incon- 
sistent with  the  consideration  named  in  the  deed  (p).  Thus, 
a  deed  purporting  to  be  founded  on  a  money  consideration 
may  be  proved  to  have  been  founded  also  on  any  other  good 
consideration,  such  as  marriage  (q) ;  or,  not  purporting  to  be 
founded  on  any  consideration,  it  may  be  shown  to  have  been 
founded  on  a  valuable  consideration  (r) ;  or,  purporting  to 
be  founded  on  natural  affection,  it  may  be  shown  to  have 
been  founded  also  on  a  valuable  consideration,  at  least  to 
rebut  a  charge  of  fraud  (a).  In  all  such  cases  the  rule  which 
does  not  permit  written  evidence  to  be  contradicted  or  varied 
by  extrinsic  evidence  remains  unaffected,  because  the  extrinsic 
evidence  is  received  only  to  annex  an  incident  which  is  not 
clearly  excluded  by  the  written  instrument. 

In  It.  V.  Scammonden  (^),  the  court  held  it  clear  that  a 
"party  might  prove  other  considerations  than  those  ex- 
pressed in  the  deed ; "  and  allowed  extrinsic  parol  evidence 
to  be  given  to  show  that  the  actual  consideration  paid  was 
thirty  pounds,  although  the  consideration  named  in  the  deed 
and  the  indorsed  receipt  was  twenty-eight  pounds.  So,  in 
jR.  V.  Inhabitants  of  London  («),  the  same  court  held  that 
parol  evidence  was  admissible  to  import  a  consideration  which 
converted  an  agreement  of  hiring  as  a  servant  into  an  agree- 
ment to  serve  as  an  apprentice.  In  the  former  case,  the  parol 
consideration  appears  to  have  been  treated  as  explanatory  of, 
and  not  as  additional  to,  the  expressed  consideration ;  and  in 
the  latter  case.  Lord  Kenyon  stated  that  "  the  parol  evidence 
was  not  offered  to  contradict  the  written  agreement,  but  to 
ascertain  an  independent  fact."    It  has  been  remarked  that 

(p)  Clifbrd  ▼.  TurreU,  1  T.  &  C.       128 ;  see  Townend  t.  Toker^  L.  B.,  1 
(Ch.)  188.  Ch.  446. 

{q)  V\Um  Y.   Beaumont,   2  Dyer,      ^q^'  » 

1*^  ^'  (i)  3  T.  R.  474. 

(r)  Peacock  v.  Monk,  1  Vee.  sen.  {u)  8  T.  R.  379. 

P.  CC 
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in  both  these  oases  the  parol  evidenoe  was  received,  not  to 
oontradict  a  written  agreement,  but  to  ascertain  an  indepen* 
dent  fact  explanatory  of  it  {x). 

A  policy  of  insurance  cannot  be  contradicted  by  an  ante- 
cedent written  agreement,  as  where  a  defendant  attempts  to 
show,  by  such  an  agreement,  that  the  risk  was  to  begin  at  a 
place  and  date  subsequent  to  those  which  are  named  in  the 
policy  (y) ;  nor  can  a  charter-party  be  varied  by  a  parol  agree- 
ment substituting  one  place  of  destination  for  another  (s), 
imless  such  an  agreement  can  be  treated,  not  as  a  new  term, 
but  as  a  new  and  distinct  contract  (a) ;  nor  can  a  release 
be  varied  by  evidence  of  verbal  negotiations  prior  to  such 
release  (6). 

Where  the  fact  sought  to  be  added  is  formal,  and  not  of 
the  essence  of  the  contract,  the  rule  does  not  appear  to  apply. 
Thus,  a  deed  may  be  proved  to  have  been  delivered  either 
before  or  after  the  day  on  which  it  purports  to  have  been 
delivered  (c),  and  parol  evidence  is  admissible  to  show  that 
there  was  a  mistake  in  the  date  of  a  charter-party  (e/),  a 
deed  (e)  or  a  will  (/) ;  but  the  day  appointed  in  a  written 
contract  for  the  performance  of  a  certain  act,  such  as  the 
completion  of  a  purchase,  cannot  be  altered  by  extrinsic  evi- 
dence (g).  Parol  evidence  is  admissible  to  prove  that,  owing 
to  a  subsequent  agreement  extending  the  time  for  payment, 
there  has  been  no  default  within  the  meaning  of  a  mortgage 
deed  (A). 

The  admissibility  of  extrinsic  evidence  to  affect  wills  will 
be  treated  in  the  following  chapter.     Some  instances  will, 

(j;)  Per  Williams,  J.,  Jt.  t.  Stoke-  (d)  Eall  y.  Cazenore,  4  Eaat,  476. 

upm- Trent,  6  Q.  B.  308.  (^)  pat/ne  v.  Mughes,  10  Ex.  430. 

(y)  Xame  T.  Knxghtley,  Skin.  54.  ,  -.   j,^  - ,,  _    -n  jr  n  r    r>     i-n    p 

{z)  Leslie  v.  Dela  T^rre,  cited  in  ^  ^X^^^  ^'  ^'^'^^'  ^'  ^''  ^  ^*  ^ 

WhiU  V.  Parker,  12  East,  383.  ^'  ^^*'- 

(a)  White  v.  Parker,  supra.  iff)  Siowdl   y.   Jiobinson,   3   Bing. 

[b)  Mercantile  Bank  of  Sydney  v.       ^*  ^*  ^28. 

Taylor,  (1893)  A.  C.  317.  (A)  Albert  v.  Grosvenor  Investment 

(e)  Goddard'a  eaac,  2  Bep.  4  b,  Co.,  L.  B.,  3  Q.  B.  123. 
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However,  be  here  given  of  the  application  of  the  rule  at  pre- 
sent under  discussion  to  ordinary  written  instruments  not 
under  seal. 

Where  the  printed  conditions  of  sale  at  an  auction,  signed 
by  the  auctioneer,  described  the  time  and  place  of  the  sale, 
and  the  number  and  kind  of  timber  sold,  but  said  nothing 
about  the  weight,  evidence  of  the  auctioneer's  statements  at 
the  sale  was  held  inadmissible  to  prove  that  a  certain  weight 
had  been  warranted.  Lord  Ellenborough  said:  "There  is 
no  doubt  that  the  parol  evidence  was  properly  rejected.  The 
purchaser  ought  to  have  had  it  reduced  into  writing  at  the 
time,  if  the  representation  then  made  as  to  the  quantity 
swayed  him  to  bid  for  the  lot.  If  the  parol  evidence  were 
admissible  in  this  case,  I  know  of  no  instance  where  a  party 
may  not  by  parol  testimony  superadd  any  term  to  a  written 
agreement,  which  would  be  setting  aside  all  written  contracts, 
and  rendering  them  of  no  effect.  There  is  no  doubt  that  the 
warranty  as  to  the  quality  of  the  timber  would  vary  the 
agreement  contained  in  the  written  conditions  of  sale"(t). 
This  case  is  general  in  its  application ;  but  the  rule  was  pro- 
bably stated  and  observed  more  inflexibly,  because  the  agree- 
ment was  clearly  within  the  Statute  of  Frauds;  but  it  is 
distinguishable  from  a  later  case,  which  decided  that  unsigned 
conditions  of  sale  are  only  in  the  nature  of  a  personal  memo- 
randum, which  may  be  varied  at  any  time  before  the  sale  by 
an  express  notice  to  a  purchaser  {k). 

Extrinsic  evidence  of  a  collateral  oral  agreement.  Extrinsic 
evidence  may  be  given  of  a  collateral  oral  agreement  which 
constitutes  a  condition  upon  which  the  performance  of  a 
written  agreement  is  to  depend  (/),  and  where  there  is  a 
distinct  collateral  oral  agreement  between  the  parties,  it  is 
immaterial  whether  it  precedes  or  is  contemporaneous  with 

rO  Powell  Y.  ^rfmwn^   12  East,  6.  ^^   ^^^^^       ^.^^^^^    11  ^   j3    ^ 

(A?)  Eden  v.  Blake^   13  M.  «  >V.       g  y^Q  »  ' 

614. 

c  c2 
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the  written  agreement  {m).  Where  a  contract  for  the  sale  of 
goods  specified  no  time  for  removing  them,  it  was  held  that 
oral  evidence  conld  not  he  given  of  a  oondition  that  they 
should  be  removed  immediately  (n).  A  written  contract  to 
supply  flour  of  X.  S.  quality,  cannot  be  varied  by  parol 
evidence  to  show  that  by  X.  S.  quaKty  the  parties  intended 
X.  S.  S.  quality  {o).  So,  a  written  contract  to  supply  foreign 
refined  oil  cannot  be  varied  by  oral  evidence  that  the  parties 
agreed  to  consider  an  inferior  kind  of  oil  a  foreign  refined 
oil  {p) ;  and  a  policy  of  insurance  cannot  be  varied  by 
evidence  of  oral  or  written  declarations  which  were  made  to 
the  insurer,  but  not  embodied  in  the  policy  {q).  The  valua- 
tion of  a  ship  in  a  valued  policy  is,  in  the  absence  of  fraud  or 
wagering,  conclusive  between  the  parties  for  the  purposes  of 
the  contract  (r). 

Where  a  deed  conveys  Blackacre,  as  specified  in  a  schedule 
and  map  annexed,  parol  evidence  will  not  be  received  to  show 
that  Whiteacre,  which  is  not  mentioned  in  the  schedule  or 
map,  has  always  been  part  of  Blackacre  («).  When  several 
classes  of  goods,  of  superior  and  inferior  quality,  are  com- 
prised under  one  generic  name,  and  a  written  contract  is 
made  to  supply  goods  of  that  name,  the  contract  will  be  ful- 
filled by  a  supply  of  any  goods  to  which  that  name  is  appli- 
cable ;  and  parol  evidence  will  not  be  received  to  show  that 
the  parties  intended  that  goods  of  the  superior  quality  should 
be  supplied  {t). 

In  order  to  avoid  liability  a  person  who  appears  on  the  face 
of  a  written  contract  to  have  contracted  as  a  principal,  cannot 
show  by  extrinsic  evidence  that  he  contracted  as  an  agent  (u) ; 

(m)  Per  Erie,   C.  J.,   LindUy  y.  (r)  North  of  England  Ship  In9urane$ 

Lacey,  17  0.  B.,  N.  S.  686.  Oo.  v.  Armttrong,  L.  R.,  6  Q.  B. 

(«)  Qreav98  v.  Ashlin,  3  Camp.  426.       244  ;  c£.  Bumand  t.  Modocanaehi,  7 

W  ^arnorv.^.,  16  0.  B.  667.  ""^j  ^::iJ,'^:j,,^„^  10  C.  B.  261. 

(p)  NieholY,  Oodts,  10  Ex.  191.  M  SmithY,  /<?/fyM,16M.&W.661. 

(q)  Halhead  v.  Totwffy  6  E.  &  B.  («)  Higgint  v.  Senior,  8  M.  &  W. 

312.  834. 
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nor  can  he  show  tHat  a  oontraot,  signed  by  him  expressly  as 
a  principal,  was  made  by  him  as  an  agent  for  the  party  to  the 
action  (x).  If  the  contract  appears  to  have  been  made  merely 
in  his  own  name,  without  addition,  it  may  be  shown  that  he 
was  in  fact  an  agent  for  another  in  order  to  make  such  other 
liable  (j^),  as  this  does  not  contradict  the  contract,  nor  does  it 
make  any  difference  if  the  name  of  the  principal  is  disclosed 
at  the  time  the  contract  is  made  (z). 

Extrinsic  evidence  is  inadmissible  to  show  that  a  person 
not  a  party  to  a  written  instrument  on  the  face  of  it,  was, 
in  fact,  a  party  (a) ;  but  where  a  defendant  had  signed  an 
agreement  under  seal  as  agent  for  a  firm,  whereby  the  firm 
agreed  to  make  certain  payments  to  the  plaintiffs,  which 
agreement  contained  a  clause  to  the  effect  that  the  defendant 
guaranteed  such  payments,  although  the  defendant  was  not 
named  as  a  party  to  the  agreement,  extrinsio  evidence  was 
held  admissible  by  the  Court  of  Appeal  to  prove  that  the 
defendant  intended  to  sign  on  his  own  behalf  as  well  as  for 
his  principals  so  as  to  make  him  liable  as  a  guarantor  (b).  It 
may,  however,  be  observed  that  this  decision  does  not  estab- 
lish any  such  principle  as  that  the  capacity  in  which  a  man 
signs  a  document  is  always  provable  by  extrinsic  evidence. 

On  similar  grounds,  evidence  of  a  custom  cannot  be 
received  to  vary  the  express  language  of  a  contract  (c). 

Writings  within  the  Statute  of  Frauds  are  construed  still 
more  stringently ;  and  parol  evidence  is  even  less  admissible 
than  in  other  cases  at  common  law  to  contradict  or  vary  the 
terms  of  the  written  contract.  The  principles  by  which  such 
contracts  are  governed  have  been  considered  at  length ;  and  it 
is  therefore  unnecessary  to  prolong  this  chapter  by  a  more 
elaborate  treatment  of  them. 

(x)  Humble  y.  Hunter,  12  Q.  B.  (a)  Rohinwm  y.  Itudkifit,  26  L.  J., 

310.  Ex.  56. 

/  N  -n     -n  XX  T    'i-'j  (*)  Touna  V.  Sehuler,  11  Q.  B.  D. 

(y)  PerPatteflon,  J.,  ibid.  g^j '  ^  '        ^ 

(z)  Colder  v.  Dobelly  L.  R.,  6  C.  P.  (e)  Hudson  v.  Clementeon,  18  C.  B. 

439.  213. 
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CHAPTER  Vn. 

ADMISSIBILITT  OF  EXTBIHSIC  ETIBENCE  TO  EXPLAIN 

WEITTEH  EVIDENCE. 

The  second  branch  of  the  principle  of.  evidence,  which  was 
discussed  in  the  preceding  chapter,  is  contained  in  the  role 
that — 

Extrinsic  evidence  is  admissible  to  explain  written 
evidence. 

First,  parol  evidence  is  admissible  to  prove  that  that  which 
purports  to  be  a  deed  or  writing  of  a  certain  kind  has  been 
made  under  circumstances  which  deprive  it  of  all  such  effect. 
Thus  it  may  be  shown  that  a  written  instrument  purporting 
to  be  a  contract  between  the  parties  was  not  so  intended  (a), 
or  that  it  was  made  subject  to  a  condition  through  the  non- 
fulfilment  of  which  no  contract  has  ever  arisen  (b) ;  and  on 
the  same  principle  Lord  Penzance  held  that  it  might  be 
shown  that  a  duly-executed  codicil  was  not  intended  by  the 
testator  to  be  operative  (c).  So  it  may  be  shown  that  an 
instrument,  which  purports  to  be  a  binding  one  to  take  effect 
immediately,  was  delivered  as  an  escrow,  and  was  not 
intended  to  operate  until  certain  things  were  done  (d).  If  an 
oral  arrangement  was  made  as  a  mere  suspension  of  a  written 

(a)  Clever  y.  Kirkman,  24  W.  R.  (1897)  1  Ch.  36. 

169.  {c)  Lister  v.  Smith,  3  S.  &  T.  282. 

(A)  Ffftn  V.   Campbell,  6  E.  &  B.  {d)  Davis  v.  Jones,  17  C.  B.  626 ; 

370 ;  followed  in  Tattle  v.  Eornibrook,  of.  FattU  v.  Eomibrook,  ubi  ropra. 
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agreement,  it  will  be  admissible  in  evidence  {e) ;  and,  on  the 
same  prinoiple,  when  an  agreement  does  not  declare  the  time 
from  which  and  to  which  it  is  to  operate,  parol  evidence  is 
receivable  to  supply  the  ambiguity  (/).  If  a  written  agree- 
ment has  been  treated  as  incomplete,  parol  evidence  of  a  sub- 
sequent further  and  fuller  agreement  may  be  given  {g). 
Where  the  defendant  had  signed  an  agreement  as  agent  for 
a  firm,  whereby  the  firm  agreed  to  make  certain  payments  to 
the  plaintiffs,  which  agreement  contained  a  clause  to  the 
effect  that  the  defendant  guaranteed  such  payments,  evidence 
was  admitted  to  show  that  the  defendant  intended  to  sign  on 
his  own  behalf,  as  well  as  for  his  principals,  so  as  to  make 
him  liable  as  a  guarantor  {h). 

Collateral  oral  agreement.  Evidence  is  admissible  to  show 
that  immediately  before  the  written  agreement  was  signed  a 
distinct  oral  arrangement  was  made,  adding  to,  but  not  incon- 
sistent with,  the  former  [i) ;  and  whether  the  oral  agreement 
precede  or  be  contemporaneous  with  the  written  agreement  is 
of  no  consequence,  provided  it  be  on  a  distinct  collateral 
matter.  Thus  a  consignor  of  goods  may  prove  any 
additional  contract  to  carry  which  does  not  contradict  or 
vary  the  written  one  (A). 

The  law  recognizes,  according  to  the  authority  of  Lord 
Bacon,  two  kinds  of  ambiguity  in  written  instruments,  viz., 
patent  and  latent. 

Patent  ambiguities.  A  patent  ambiguity  is  said  to  exist 
when  the  instrument,  on  its  face,  is  unintelligible,  as  where 
a  gift  is  made  by  will,  and  a  blank  appears  in  the  place  of 
the  name  of  the  devisee  or  legatee.    In  such  a  case,  extrinsic 

(«)  Wallia  ▼.  lAttellf  11  C.  B.,  N.  As  to  which  case,  yide  snpra,  p.  389. 
S.  369.  (0  Lindlet/  v.  Laeei/,  17  C.  B.,  N. 

(/)  Davis  V.  Jones,  17  C.  B.  625.  S.  678. 

(^)  Johnson  y.  Appleby ,  L.  B.,  9  (k)  Malpas  y.   London  and   South 

C.  P.  168.  Western  Railway  Co,,  L.  E.,  1  0.  P. 

\h)  Youngy.  Schuler,ll  Q,  B.D.  651.  336. 
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evidence  is  wholly  inadmissible  to  show  who  was  intended  to 
be  the  devisee  or  legatee ;  for,  if  it  were  admissible,  it  would 
be  tantamount  to  permitting  wills  to  be  made  verbally,  and 
would  also  be  a  violation  of  the  principle,  that  where  a  con- 
tract, or  other  substantial  matter  of  issue,  has  been  reduced 
to  writing,  the  writing  is  the  only  admissible  proof  of  such 
contract  or  transaction ;  but  intrinsic  evidence  is  admissible 
in  the  case  of  latent  ambiguities  (/).  And  extrinsic  evidence 
has  been  admitted  to  supplement  intrinsic  evidence  (m). 
Therefore,  although,  as  stated  above,  a  blank  in  the  place  of 
the  name  of  a  devisee  or  legatee  cannot  be  filled  up  by  ex- 
trinsic evidence,  yet  if  the  christian  name  is  stated  in  a  will, 
foUowed  by  a  blank  for  the  siimame.  extrinsic  evidence  wiU 
be  admitted  to  show  whom  the  testator  intended  to  desig- 
nate (n).  Extrinsic  evidence  has  been  admitted  to  rebut  the 
presumption  against  an  executor  taking  the  residue  bene- 
ficially arising  from  the  frame  of  the  will  (o). 

Latent  ambignities.  Where  a  written  instnmient  is  intel- 
ligible on  its  face,  but  a  difficulty  arises  from  extrinsic  cir- 
cumstances in  understanding  and  carrying  out  its  terms,  the 
ambiguity  is  said  to  be  latent,  and  extrinsic  evidence  will  be 
strictly  admissible  to  explain  and  apply  those  circumstances, 
BO  as  to  reconcile  them  to  the  terms  of  the  writing.  Such 
evidence,  however,  is  admissible  only  to  explain,  and  not  to 
vary.  Thus,  in  Ooldshede  v.  Swan  (p),  Parke,  B.,  said : 
"You  cannot  vary  the  terms  of  a  written  instrument  by 
parol  evidence ;  that  is  a  regular  rule ;  but  if  you  can  con- 
strue an  instrument  by  parol  evidence,  when  that  instrument 
is  ambiguous,  in  such  a  manner  as  not  to  contradict,  you  are 
at  liberty  to  do  so." 

These  introductory  remarks  may  be  appropriately  closed 

(/)  Turner  v.  ffeUard,  30  Ch.  D.  (n)  In  the  snoods  o/DeSoaaz,  L.  K., 

10.  2  P.  D.  66. 
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621.  (p)  1  Ex.  168. 


(m)  Fumiu  v.  Phear,  36  W.  R.  (o)  Camp  v.  Coe^  81  Ch.  D.  460. 
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by  quoting  the  following  remarks  of  Sir  James  "Wigram  (q) : 
^'A  written  instrument  is  not  ambiguous  beoause  an  igno- 
rant and  uninformed  person  is  unable  to  interpret  it.  It  is 
ambiguous  only  if  found  to  be  of  uncertain  meaning  when 
persons  of  competent  skill  and  information  are  unable  to  do 
so.  Words  cannot  be  ambiguous  because  they  are  unintel- 
ligible to  a  man  who  cannot  read,  nor  can  they  be  ambiguous 
merely  because  the  court  which  is  called  upon  to  explain 
them  may  be  ignorant  of  a  particular  fact,  art,  or  science, 
which  was  familiar  to  the  person  who  used  the  words,  and  a 
knowledge  of  which  is  therefore  necessary  to  a  right  under- 
standing of  the  words  he  has  used." 

The  leading  principles  of  the  general  rule  will  now  be  con- 
sidered under  those  subdivisions  which  occur  most  frequently 
in  practice. 

(1)  Foreign  or  technical  words,  tn/ra. 

(2)  Difficulties  created  by  extrinsic  circumstances,  p.  395. 

(3)  Usage    or  custom  as  explaining  and  controlling  a 

contract,  p.  400. 

1.  Foreign  or  technical  words.  Where  a  written  instrument 
is  in  a  foreign  language,  or  where  it  contains  technical  words 
of  trade  or  custom,  the  ambiguity  will  be  treated  as  latent ; 
and  oral  or  other  extrinsic  evidence  will  be  received  to  inform 
the  court  of  the  sense  of  the  instrument.  Thus,  in  Shore  v. 
WihoHy  Parke,  B.,  said :  '^  I  apprehend  that  there  are  two 
descriptions  of  evidence  .  .  .  which  are  clearly  admis- 
sible for  the  purpose  of  enabling  a  court  to  construe  any 
written  instrument,  and  to  apply  it  practically.  In  the  first 
place,  there  is  no  doubt  that  not  only  when  the  language  of 
the  instrument  is  such  as  the  court  does  not  understand,  it  is 
competent  to  receive  evidence  of  the  proper  meaning  of  that 
language,  as  when  it  is  written  in  a  foreign  tongue ;  but  it  is 
also  competent,  where  technical  words  or  peculiar  terms  are 

(v)  On  Exiriiisic  Evidence  in  aid  of  the  Interpretation  of  WilU,  2nd  ed. 
p.  130. 
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used,  or,  indeed,  any  expressions  which  at  the  time  when  the 
instmment  was  written  had  acquired  an  appropriate  meaning, 
either  generally  or  by  local  usage,  or  amongst  particular 
classes.  .  .  .  This  description  of  evidence  is  admissible 
in  order  to  enable  the  court  to  understand  the  meaning  of 
the  words  contained  in  the  instrument  itself,  by  themselves, 
and  without  reference  to  the  extrinsic  facts  on  which  the 
instrument  is  intended  to  operate  "  (r).  When  a  document 
is  in  a  foreign  language  the  court  requires  a  translation  by  a 
competent  translator ;  and  if  there  are  technical  expressions 
in  the  document,  evidence  of  experts  to  explain  to  the  court 
what  meaning  those  words  would  convey  to  people  in  whose 
language  the  document  is  written  («).  Before  admitting 
evidence  of  the  secondary  meaning  of  a  word,  the  court  must 
be  satisfied  from  the  instnmient  itself,  or  from  the  circum- 
stances of  the  case,  that  the  word  ought  to  be  construed  not 
in  its  popular  or  primary  signification  but  according  to  its 
secondary  intention  (t) .  Thus,  extrinsic  evidence  was  received 
to  explain  the  meaning  of  the  phrase,  "  Godly  preachers  of 
Christ's  Holy  Gospel,"  and  to  show  that  according  to  the 
usage  of  a  sect  to  which  the  grantor  belonged,  the  grant  was 
intended  for  that  sect.  So,  such  evidence  has  been  received 
to  explain  the  meaning  of  the  phrase  "  across  a  country  "  in 
a  steeple  chase  transaction  (m)  ;  that  "  close,"  by  local  usage, 
signified  "  a  farm  "  {x) ;  that  "  a  thousand  "  meant  a  hundred 
dozen  {y) ;  and  that  a  contract  to  pay  an  actor  so  much  a 
week  was  a  contract  to  pay  only  during  the  theatrical 
season  (2).  So,  also,  it  has  been  received  to  explain  the 
local  meaning  of  "  good  "  or  "  fine  "  barley  {a) ;  of  a  month, 
whether  lunar  or  calendar  (b) ;  the  amount  indicated  under  a 

(r)  9  0.  &  F.  656.  (y)  Smith  v.  Wilson,  3  B.  &  Ad. 

(«)  See  Chatenay  v.  Brazilian  Tele^  278. 

ffraph  Co.,  (1891)  1  Q.  B.  79  ;  of.  De  u\  Qyant  v.  Haddox,  16  M.  &  "W. 

Sora  V.  Fhillipa,  10  H.  L.  Cas.  633.  737 

.    ^2^  fr  ^rV^'^^^ri   n  ^7«  ^''  W  ^^tchinson  y.  Bowker,  5  M.  & 

in  Solt  V.  CoUyer,  16  Ch.  D.  /18.  w>  '(-..  * 

(u)  Evans  v.  Fratt,  3  M.  &  G.  759.       ^ '  *'*'^- 

{x)  Richardson  y.  Wat9<m^  ^ '^^  ^  {b)  Simpson  y.  MargiUm,  II  Q.  B. 

Ad.  799.  32. 
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oontraot  to  buy  "  your  wool "  from  a  party  {c) ;  and,  generally, 
in  all  oases  where  the  signification  of  a  particular  phrase  is 
unsettled  and  variable  in  its  nature,  and  where  it  is  liable  to 
have  different  senses  attached  to  it  in  different  places.  It  is 
essential  in  all  such  cases  that  the  peculiar  sense  should  be  of 
a  public  and  popular  kind ;  and  it  will  not  be  allowable  to 
show  that  a  party  used  the  term  in  a  sense  opposed  to  its 
local  and  conyentional  usage.  Thus,  where  a  testatrix  was 
in  the  habit  of  treating  certain  shares  as  "  double  shares," 
evidence  of  this  was  not  allowed  to  influence  the  construction 
of  her  will.  Lord  Hatherley,  saying :  ^^  I  must  take  things  to 
be  as  I  find  them,  and  cannot  allow  particular  expressions, 
said  to  have  been  made  use  of  by  this  testatrix,  to  prevail, 
when  they  are  not  the  general  language  universally  applicable 
to  the  subject-matter  "  {d), 

2.  DifflcultieB  created  by  extrinsic  circnmstances.  Extrinsic 
evidence  is  admissible  to  explain  a  latent  ambiguity  which  is 
raised,  not  by  any  intrinsic  obscurity  of  language,  but  by  a 
difficulty  created  by  extrinsic  circumstances  in  applying  the 
terms  of  a  written  instrument  to  such  extrinsic  circumstances. 
Thus,  where  it  is  shown  that  words  apply  equally  to  two 
different  things  or  subject-matters,  extrinsic  evidence  is 
admissible  to  show  which  of  them  was  the  thing  or  subject- 
matter  intended  (e)  A  familiar  illustration  of  this  doctrine 
is  cited  from  Lord  Bacon,  where  a  man  devises  his  manor  of 
S.  to  J.  F.,  and  it  turns  out  that  he  has  two  manors  answer- 
ing the  description,  e.g.^  North  S.  and  South  S.  In  such 
cases  it  may  be  shown  by  extrinsic  evidence,  and  even  by 
declarations  of  the  testator,  which  manor  was  intended  to 
pass  (/).  It  is  only  in  such  cases  as  this  that  extrinsic 
evidence  of  a  testator's  intentions  is  admissible  to  explain ; 
since,  generally  speaking,  all  extrinsic  evidence  of  a  testator's 

(c)   Maedonald  ▼.   LmghoUom,   29  {«)  Per   Aldereon,    B.,    Smith  v. 

L.  J.,  Q.  B.  256.  Mrye»,  16  M.  &  W.  562. 

{d)  MtliardT.  BaxUy,  L.  R.,  1  Eq.      RieketU  v.  Turquand,  1  H.  L.  Gas. 
382.  472. 
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intentions  is  inadmissible  to  aid  the  construction  of  his 
will  (g) ;  but  where,  on  the  construction  of  the  words  of  the 
will,  a  presumption  arises,  extrinsic  evidence  is  admissible  to 
rebut  such  presumption  (A). 

Declarations  of  a  testator.  When  they  are  admissible,  it  is 
immaterial  that  they  are  made  some  time  after  the  execution 
of  the  will  (*),  or  before  it  (A;),  and  they  are  admissible  to 
prove  the  contents  of  a  lost  will  (/).  In  Quick  v.  Quick  (w), 
Lord  Penzance  held  that  the  declarations  of  a  testator  made 
after  the  execution  of  a  lost  will,  were  not  admissible  to  prove  its 
contents.  This  case  was,  however,  overruled  by  the  majority 
of  the  Court  of  Appeal  in  Sugden  v.  St.  Leonards^  which  held 
that  the  declarations  of  a  testator,  written  and  oral,  both 
before  and  after  the  execution  of  his  will,  are,  in  the  event  of 
its  loss,  admissible  as  secondary  evidence  of  its  contents, 
Mellish,  L.  J.,  dissenting  as  regards  declarations  made  after 
execution.  A  similar  question  was  under  consideration  in  the 
House  of  Lords  in  Woodward  v.  Ooulstone  (n),  but  was  not 
decided.  The  learned  lords  present  took  the  very  incon- 
venient course  of  saying  that,  under  the  circumstances  of  that 
case,  the  question  did  not  arise  for  determination,  but  that 
they  desired  to  leave  the  question  open,  should  it  hereafter 
come  before  the  House  for  decision ;  and  the  Lord  Chancellor 
in  his  judgment  expressed  considerable  doubts  as  to  the 
correctness  of  the  decision  of  the  majority  of  the  judges  of 
the  Court  of  Appeal  in  Sugden  v.  St.  Leonards.  The  result 
is,  that  the  decision  of  the  Court  of  Appeal  stands,  and  is 
binding  on  inferior  courts,  in  spite  of  the  cloud  cast  over  it 
by  the  House  of  Lords.  But  it  has  been  held  that  this  case 
does  not  alter  the  old  rule  that  the  fact  of  the  execution  of  a 
vdll  cannot  be  proved  by  the  declarations  of  the  testator  (o). 

($r)  Doe  y.  ffiseoekj  6  M.  &  W.  369  ;  (I)  Sugden  v.   Lord  8t.   Leonard; 

cf.  Stanley  Y.  Stanley,  2  J.  &  H.  491.  L.  R.,  1  P.  D.  164  ;  Gould  y.  LaJeee^ 

(A)  Tueeaud  y.  TusBaud,  9  Gh.  D.  L.  R.,  6  P.  D.  1. 

863.  (m)  3  S.  &  T.  442. 

(i)  Doe  y.  Allen,  12  A.  &  E.  455.  \n)  11  App.  Gas.  469. 

{k)  Langham  y.  Sand/ord,  19  Yes.  (o)    Atkinson    y.    Morriiy     (1897) 

649.  P.  40. 
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Verbal  statements  made  by  a  testator,  in  and  about  the 
making  of  his  will,  when  aooompanjing  acts  done  by  him  in 
relation  to  that  subject,  have  been  held  admissible  in 
evidence  (p).  A  letter  written  to  a  testator  by  a  solicitor, 
whether  by  way  of  advice  or  statement,  is  inadmissible  for 
the  purpose  of  construction  of  the  will  (q). 

Extrinsic  evidence  is  admissible  to  show  the  intention  with 
which  an  ambiguous  instrument  was  executed,  i.  e,y  to  show 
whether  an  ambiguous  instrument  was  executed  as  a  deed 
poll  or  as  a  will  (r). 

A  witness  cannot  be  asked  what  a  testator  said  about  pro- 
perty, not  distinctly  devised,  in  order  to  show  it  was  intended 
to  pass  with  other  property  devised  («).     Where  the  testator 
was  in  the  habit  of  calling  persons  by  nicknames  or  wrong 
names,  and  these  names  appear  in  his  will,  they  can  only  be 
explained  and  construed  by  the  aid  of  evidence  to  show  the 
sense  in  which  he  used  them,  just  as  if  his  will  was  written 
in  cipher  or  in  a  foreign  language  {t).     Thus,  a  bequest  to 
Mrs.  G.  was  upheld  by  evidence  that  the  testator  was  in  the 
habit  of  calling  a  Mrs.  Gregg,  Mrs.  G.  (w).     Here  the  evi- 
dence was  of  a  fact,  not  of  a  declaration.     So,  parol  evidence 
is  admissible  to  show  what  lands  of  the  testator  were  reputed 
to  lie  in  a  parish,  in  order  to  construe  a  devise  of  lands  in  the 
parish  (v) ;  but  where  the  testatrix,  after  a  specific  devise  to 
"my  niece,  A.  B.*'  (who  was  in  fact  her  husband's  niece), 
left  her  residue  to  "all  my  nephews  and  nieces,"  Jessel, 
M.  E.,  refused  to  admit  A.  B.  to  participate  in  the  residue  (w). 
Where  the  testator  appointed  his  "  nephew,  A.  B."  executor, 
and  his  own  nephew  and  his  wife's  nephew  both  bore  that 

(p)  Johnson  V.  Zi/fordf  L.  R.,  1  P.  (0  Per  Lord  Abinger,  Doe  v.  Mis- 

&  D.  546.  cock,  6  M.  &  W.  368. 

(q)  Per  James,  L.  J.,    Wilson  v.  («)  Abbott  v.  Moriee,  3  Vea.  148 ; 

0*Lsari/,  L.  R.,  7  Oh.  456.  cf.  Lee  y.  Painy  4  Hare,  251. 

(r)  In  re  goods  of  SUnn,  L.  R.,  15  {v)  Anstee  y.  Nelms^  1  H.  &  N.  225. 

P.  D.  166.  (w)  WeUs  y.  WeUs,  L.  R.,  18  Eq. 

(«)  Doe  y.  Hubbard^  15  Q.  B.  228.  204. 
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name,  extrinsic  evidence  was  admitted  to  show  that  the  latter 
was  the  person  designated  (x).  But  where  a  testator  left  a 
legacy  to  his  "niece,  E.  W.,"  and  neither  he  nor  his  wife 
had  any  niece ;  hut  his  wife  had  a  legitimate  grandniece, 
E.  W.,  and  an  illegitimate  grandniece,  E.  W.,  evidence  to  show 
that  the  testator  intended  the  latter  was  rejected  on  the  ground 
that,  under  the  circumstances,  there  was  no  latent  ambiguity 
as  there  would  have  been  had  both  been  legitimate  (y).  To 
identify  the  person  or  thing  intended  as  the  object  or  subject 
of  the  testator^s  bounty  the  court  may  inquire  into  every 
material  fact,  and  all  extrinsic  circumstances  known  to  the 
testator  as  to  his  family  and  affairs ;  but  extrinsic  evidence 
of  the  testator's  intention  is  admissible  only  in  the  event  of 
there  being  more  than  one  person  or  thing  answering  to  the 
description  he  has  used  (2).  It  must  be  borne  in  mind  that 
"  children"  in  a  will  always  means  legitimate* children  imless, 
on  the  facts  being  ascertained  and  applied  to  the  words  of 
the  will,  some  repugnancy  or  inconsistency  would  result  from 
so  interpreting  it  {a).  In  cases  such  as  those  under  con- 
sideration the  testator's  own  declarations  are  probably  inad- 
missible  {b).     Punctuation  in  a -will  must  be  disregarded  (c). 

In  an  action  arising  out  of  a  contract  to  accept  goods 
which  were  to  arrive  by  a  particular  ship,  it  appeared  that 
there  were  two  ships  of  the  same,  name,  and  parol  evidence 
was  admitted  to  show  which  ship  was  meant  (rf).  So  it  has 
been  held  .that  extrinsic  evidence  is  admissible  to  prove  who 
is  the  buyer  and  who  the  seller  in  a  memorandum  or  note 
under  the*  17th  section  of  the  Statute  of  Frauds  (e),  and  what 
is  the  subject-matter  of  a  contract  to  sell  twenty-four  acres 

{z)  Grant  v.  Grant,  L.  R.,  6  C.  P.  {b)  Per  Sir  F.  H.  Jeune,  In  the 

727.  ffoods  of  Chnppell,  (1894)  P.  98. 

{y)  Iftffham  v.  Rat/ner,  (1894)  2  Ch.  (c)  Per  Lord  "Weetbury,  Gordon  v. 

85.  Gordon,  L.  R.  6  E.  &  I.  276. 

(s)  Charter  v.  Charier,  L.  R.,  7  E.  {d)  Raffles  v.  Wichtlhaut^  2  H.  & 

&  I.  364.  C.  906. 

(a)  Per  Lord  Selbome  in  JDorxn  v.  (e)  Newell  v.  Radford,  L.  R.,  3  C. 

DoHn,  L.  R.,  7  E.  &  I.  677.  P.  62. 
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of  land  under  the  4th  section  of  the  same  Act  (/).  And 
where  the  defendants  had  by  a  deed  covenanted  to  pay  the 
plaintifi  a  royalty  on  aU  articles  manufactured  or  3old  '^  under 
the  powers  hereby  granted,"  and  the  deed  did  not  on  the  face 
of  it  disclose  what  the  powers  were,  it  was  held  to  create  a 
latent  ambiguity  on  the  face  of  the  deed,  and  extrinsic 
evidence  was  admitted  to  prove  what  was  intended  by  the 
parties  (g). 

In  almost  all  cases  where  extrinsic  evidence  has  been 
received  to  explain  written  evidence,  it  will  appear  that  it 
has  been  received,  not  in  the  form  of  declarations  of  intention 
by  parties,  but  in  the  form  of  collateral  and  surrounding 
facts,  which,  like  every  other  species  of  presumptive  evidence, 
may  reasonably  be  connected  with  the  substantial  issue,  and 
so  form  data  to  aid  the  court  or  jury  (A).  They  must  be 
related  to  the  written  evidence,  and  yet  independent  of  it. 
They  must  not  be  personal  declarations  of  a  party,  but  distinct 
incidents,  which  may  be  presumed  to  have  been  present  to  the 
mind  of  the  party,  without  wearing  the  suspicious  form  of 
oral  statements.  The  strict  sense  of  a  word  is  its  legal  sense ; 
and  if  it  be  intelligible  in  this  sense,  it  cannot  be  varied  or 
explained  by  evidence  that  it  was  used  by  the  party  in  a 
popular,  still  less  in  a  peculiar,  sense.  Thus,  if  a  man  devises 
to  his  *'  children  "  and  he.  has  both  legitimate  and  illegitimate 
children,  only  the  former  will  take.  Extrinsic  evidence 
cannot  be  received  to  show  that  he  intended  that,  his  illegiti- 
mate children  should  also  take ;  but  where  there  are  no  legiti- 
mate children  to  take,  the  illegitimate  wiU  tak6,  or  where 
there  is  a  devise  to  children,  and  the  evidence  shows  only  one 
legitimate  child,  and  children  who  are  illegitimate,  the  latter 
will  take  equally  with  the  former  (i).  In  such  a  case  the 
extrinsic  evidence  of  a  collateral  fact  is  strictly  admissible  to 

(/)  JPlant  V.  Bourne,  (1897)  2  Ch.       Co.,  47  L.  J.,  Q.  B.  413. 
281.  (h)  Smith  v.  Thompson,  8  C.  B.  44. 

iff)  Eodm  V.  London  SmaU  Arm  (i)  Gill  v,  Shelley,  2  Phill.  373. 
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explain  a  written   instroment  whioh    would  otherwise  be 
insensible. 

3.  TTsage  or  custom  as  explaining  and  controlling  a  contract 
Usage  or  custom  is  also  admissible  to  explain  and  control,  but 
not  to  contradict,  a  written  instrument,  such  as  a  contract. 
It  ^'  may  be  admissible  to  explain  what  is  doubtful ;  it  is 
never  admissible  to  contradict  what  is  plain"  (A;).  Thus, 
wherever  the  language  of  a  written  instrument  is  so  clear 
that  there  can  be  no  reasonable  ground  for  construing  it  as 
subject  to  a  custom,  or  where,  although  the  language  is 
ambiguous,  the  custom  itself  is  uncertain,  the  writing  must 
be  construed  strictly  according  to  its  literal  terms  (/). 

On  the  general  principle,  it  has  been  held  allowable  to  show 
that,  by  the  custom  of  the  country,  a  provision  in  a  lease  as 
to  ten  thousand  rabbits,  signified  twelve  hundred  to  the 
thousand  {m) ;  that  "  acre  "  and  that  "  perch "  mean  one 
quantity  in  one  county,  and  another  quantity  in  another 
county  (n).  So  usage  is  admissible  to  explain  the  phrase 
'^  regular  turns  of  loading  "  (o).  In  such  cases  the  customary 
meaning  of  an  ambiguous  term  is  for  the  jury ;  and,  unless 
such  a  custom  be  proved,  a  judge  ought  not  to  leave  it  to  the 
jury  to  pronounce  on  the  sense  in  which  the  term  was  used, 
but  should  himself  construe  the  term  according  to  its  fixed 
legal  or  popular  signification.  Thus  where  an  auctioneer  sued 
for  a  sum  which  he  was  to  receive  under  a  written  contract, 
only  if  he  sold  "  within  two  months,"  it  was  held,  that,  in  the 
absence  of  admissible  extrinsic  evidence,  this  meant  in  point 
of  law  two  lunar  months,  and  that,  unless  the  context,  or  the 
circumstances  of  the  contract,  showed  that  the  parties  meant 
two  calendar  months,  the  conduct  of  the  parties  to  the  written 

(A)  Per  Loid  CampbeU,  Hall  v.  («»)  Smith  v.  Wilton,  8  B.  &  Ad. 

Jafuon,  4  E.  &  B.  600;  see  The  Nifa,      728. 

(1892)  P.  411.  y*)  J^f^^^*^*^  ▼•  Morgan^  4  Mod. 

186. 

(/)  In   re   Stroud,   8  0.   B.   602 ;  (o)  Zeidemann  v.  Schuliz,  14  C.  B., 

Surst  V.  Uibome,  18  C.  B.  144.  88. 
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oohtract  alone  was  not  admissible  to  withdraw  the  oonstnio* 
tion  of  a  word  therein,  of  a  settled  primary  meaning,  from 
the  judge  and  transfer  it  to  the  jury  (j^).  In  general,  where 
there  are  two  alternative  constructions,  evidence  of  usage  will 
be  received  to  determine  which  is  the  right  one  (q).  But  in 
order  to  admit  extrinsic  evidence  the  phrase  need  not  be  oh 
the  face  of  it  ambiguous  (r). 

Trade  usage.  Where  a  doubt  is  raised  by  evidence  upon 
the  meaning  of  a  written  contract,  or  where  the  contract  con- 
tains words  which  have  more  than  one  meaning  («),  extrinsio 
evidence  is  admissible  of  the  usage  or  course  of  trade  at  the 
place  where  the  contract  is  made,  or  where  it  is  to  be  carried 
into  effect,  to  explain  or  remove  such  doubt.  Again,  where 
a  similar  doubt  arises  as  to  the  lex  loci  by  which  such  a  con- 
tract is  to  be  construed,  evidence  of  usage  will  be  received  to 
determine  the  place.  Thus,  where  the  question  was  whether 
goods  were  to  be  liable  to  freight  according  to  their  weight 
at  the  place  of  shipment,  or  according  to  their  expanded 
weight  at  the  place  of  consignment,  the  terms  of  the  charter- 
party  were  construed  by  extrinsic  evidence  that  the  usage 
was  to  measure  the  goods  according  to  their  weight  at  the 
place  of  shipment  (t) ;  and  where  the  question  was  as  to  the 
date  of  the  arrival  of  the  ship  at  the  port  named  in  the 
charter-party,  evidence  was  admitted  to  show  what  spot  in 
the  port  must  be  reached  before,  by  the  usage  of  the  port,  it 
was  considered  that  the  ship  had  arrived  (u). 

Annexing  incidents  to  a  contract.  Extrinsic  evidence  is 
also  admissible  to  annex  incidents  to  a  written  instrument, 
where  such  incidents  are  consistent  with  the  reasonable  in- 

(p)  Simpson  Y.MargeUon,  11  Q.B.  («)  Buckle  v.  Knoop,  L.  B.,  2  Ex. 

23.  126. 

{q)  Blackett  Y,  Royal  Exchange  A»9U'  (t)  Bottomley    v.   Forbes,   6  Bing. 

ranee  Co,,  2  G.  &  J.  260.  N.  0.  121. 

(r)  Per  Blaokbnm,  J.,  Myers  y.  (w)  Steamship  Co,,  Nordeny.  Demp* 

Sari,  3  E.  &  E.  319.  sey,  1  0.  P.  D.  664. 

P.  D  D 
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tention  of  the  writing.     Such  inoidents  fall  generally  within 
the  definition  of  express  or  implied  usage.    In  such  cases  the 
notoriety  of  the  usage  makes  it  an  element  of  the  writing. 
Thus,  where  a  written  contract  contained  a  stipulation  that 
a  party  should  "lose  no  time  on  his  own  account,  and  do 
his  work  well  and  behave  himself  in  all  respects  as  a  good 
servant,"  extrinsic  evidence  was  received  to  show  that,  by 
the  custom  of  his  trade,  such  a  party  was  entitied  to  certain 
holidays  {v),     *^  It  has  long  been  settied  that  in  commercial 
transactions  extrinsic  evidence  of  custom  and  usage  is  ad- 
missible to  annex  incidents  to  written  contracts  in  matters 
with  respect  to  which  they  are  silent.     The  same  rule  has 
also  been  applied  to  contracts  in  other  transactions  of  life,  in 
which  known  usages  have  been  established  and  prevailed; 
and  this  has  been  done  upon  the  principle  of  presumption 
that  in  such  transactions  the  parties  did  not  mean  to  express 
in  writing  the  whole  of  the  contract  by  which  they  intended 
to  be  bound,  but  to  contract  with  reference  to  those  known 
usages "(w?).      "Mercantile    contracts    are  very  commonly 
framed  in  a  language  peculiar  to  merchants ;  the  intention 
of  the  parties,  though  perfectly  well  known  to  themselves, 
would  often  be  defeated,  if  the  language  were  stricUy  con- 
strued according  to  its  ordinary  import  in  the  world  at  large. 
Evidence,  therefore,  of  mercantile  custom  and  usage  is  ad- 
mitted in  order  to  expound  it,  and  arrive  at  its  true  meaning. 
Again,  in  all  contracts  as  to  the  subject-matter  of  which  a 
known  usage  prevails,  parties  are  found  to  proceed  with  the 
tacit  assumption  of  those  usages ;  they  commonly  reduce  into 
writing  the  special  particulars  of  their  agreement,  but  omit 
to  specify  those  known  usages  which  are  included  however, 
as  of  course,  by  mutual  understanding :  evidence,  therefore, 
of  such  incidents  is  receivable.     The  contract,  in  truth,  is 


(fp)  -B.  y.  8toke'Up<m'Trmiy  6  Q.  B.  (w)  Per    Parke,    B.,    MaitoH   ▼. 

808.  Warren,  1  M.  &  W.  476. 
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partly  express  and  in  writing,  partly  implied  or  understood 
and  unwritten  ;  but  in  these  eases  a  restriction  is  established 
on  the  soundest  principle,  that  the  evidence  received  must 
not  be  of  a  particular  which  is  repugnant  to  or  inconsistent 
with  the  written  contract.  Merely  that  it  varies  the  apparent 
contract  is  not  enough  to  exclude  the  evidence ;  for  it  is  im- 
possible to  add  any  material  incident  to  the  written  terms  of 
a  contract  without  altering  its  effect  more  or  less ;  neither  in 
the  construction  of  a  contract  among  merchants,  tradesmen, 
or  others,  will  the  evidence  be  excluded  because  the  words 
are  in  their  ordinary  meaning  unambiguous ;  for  the  prin- 
ciple of  admission  is,  that  words,  perfectly  unambiguous  in 
their  ordinary  meaning,  are  used  by  the  contractors  in  a 
different  sense  from  that.  What  words  more  plain  than  ^  a 
thousand,'  ^  a  week,'  ^  a  day '  ?  Yet  the  cases  are  familiar  in 
which  '  a  thousand '  has  been  held  to  mean  twelve  hundred ; 
*  a  week '  only  a  week  during  the  theatrical  season ;  *  a  day ' 
a  working  day.  In  such  cases  the  evidence  neither  adds  to, 
nor  qualifies,  nor  contradicts,  the  written  contract — ^it  only 
ascertains  it  by  expounding  the  language  "  {x).  So,  there 
being  in  every  voyage  policy  of  insurance  an  implied  war- 
ranty of  seaworthiness,  parol  evidence  is  admissible  to  show 
the  amount  of  seaworthiness  required  (t/). 

A  few  more  illustrations  will  complete  the  outline  of  this 
doctrine.  In  Broicne  v.  Byme^  a  bill  of  lading  specified  a 
certain  sum  as  payable  for  freight,  and  it  was  held  that  an 
indorsee,  in  an  action  for  the  amount,  might  give  evidence  of 
a  customary  deduction.  The  extrinsic  evidence  in  this  case, 
although  bordering  on  repugnancy,  was  received  because  the 
bill  of  lading  merely  specified  a  sum  certain  for  freight,  with- 
out stipulating  that  it  was  to  be  free  of  all  deductions.  If 
the  bill  of  lading  had  expressed,  or  if  from  the  language  of  it 


(x)  Per  Coleridge,  J.,  Brotcne  r.  (y)  Burgci  r.  JFiekhaMf  3  B.  &  S, 

Btjrney  8  E.  &  B.  703.  C69. 

dd2 
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the  intention  of  the  parties  oonld  have  been  ooUeoted,  that 
the  freight  at  the  specified  rate  should  be  paid  free  from  all 
deductions,  customary  or  otherwise,  then  it  would  have  been 
repugnant  to  it  to  set  up  the  usage  {z).  Under  a  contract  to 
carry  a  full  and  complete  cargo  of  molasses  from  London  to 
Trinidad,  evidence  has  been  received  to  qualify  the  contxaot 
by  showing  that  a  cargo  is  full  and  complete,  if  the  ship  be 
filled  with  casks  of  the  standard  size,  although  there  be 
smaller  casks  of  other  produce  freighted  in  the  same 
vessel  (a). 

Where  the  defendants  buy  as  brokers  for  a  principal, 
whose  name  they  do  not  disclose  at  the  time  of  contract,  it 
has  been  held  that  evidence  of  a  custom  will  be  admitted  to 
show  that  in  this  case  the  broker  is  personally  liable  on  the 
contract  {b).  It  may  be  shown  that  by  the  usage  of  trade  an 
inferior  kind  of  palm  oil  answers  to  the  description  of  "  best 
palm  oil "  (c) ;  or  that  by  the  custom  of  the  building  trade 
the  words  "weekly  accounts"  refer  to  regular  day  work 
only  (d) ;  or  that  credit  "  for  six  or  eight  weeks  "  does  not 
necessarily  give  the  whole  eight  weeks  for  payment  for 
goods  (e).  It  is  a  leading  principle  that  an  agricultural 
custom,  as  that  a  tenant  shall  have  an  away-going  crop,  is 
good  if  not  repugnant  to  the  terms  of  a  lease,  although  the 
lease  says  nothing  about  it ;  but  not  if  the  custom  be  repug- 
nant to  the  express  or  implied  terms  of  the  lease  (/); 
Evidence  of  surrounding  circumstances  is  admissible  to  show 
that  a  guarantee  was  intended  to  be  a  continuing  one  (g). 

Ezpressnm  &cit  cessare  tacitnm.  When  the  usage  is  incon- 
sistent with  the  express  or  implied  terms  of  the  written  con- 


(s)  3  E.  &  B.  708  ;  cf .  Fhillippt  ▼.  id)  Myers  t.  Sari,  3  E.  &  E.  306. 

Briard,  1  H.  &  N.  21.  (e)  Ashforth  ▼.  Setford^  L.  E.*  9 

{a)  Outhbert  y.   Gumming,  11  Ex.  C.  P.  20. 

406.  (/)  Heffield  v.  Meadows,  L.  R.,  4 

{h)  Humfrey  v.  DaU,  7  E.  &  B.  C.  P.  696 ;  WiggUeworth  v.  DalliwH, 


266.  Dougl.  201. 

(c)  Zueas  v.  Brisiow,  E.,  B.  &  E.  {g)  Heffi 

907.  C.  P.  696. 


(c)  Lucas  V.  Bristow,  E.,  B.  &  E.  (^  ffffield  v.  Meadows,  L.  R.,  4 
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tract,  it  will  be  inadmissible  to  oontrol  it,  on  the  prinoiple 
expressum  facit  cesaare  taciturn  (A) ;  and  therefore  evidence  of 
a  custom,  inconsistent  with  an  arbitration  clause  in  a  bought 
note,  was  held  inadmissible  (t).  In  so  far  as  parties  have 
come  to  an  express  contract,  usage  cannot  be  implied ;  and 
therefore,  where  a  person  contracts  by  writing  in  express 
terms,  he  cannot  sue  on  an  implied  contract  (A:).  It  seems 
that  no  usage  will  be  binding  on  a  party  unless  the  circum- 
stances raise  a  sufficient  presumption  that  he  knew  of  its 
existence,  and  contracted  with  reference  to  it  (/).  The  mere 
habit  of  affixing  a  special  meaning  to  words  in  one  class  of 
contracts  cannot  amount  to  a  custom  of  trade,  so  as  to  control 
a  written  agreement  (m). 

Alterations  or  interlineatioiLS.  Extrinsic  evidence  is  not 
only  admissible,  but  necessary,  to  explain  any  alteration  or 
interlineation  that  may  appear  in  a  written  instrument.  As 
a  general  rule  the  party  tendering  it  in  evidence  must 
account  for  the  alteration  (n).  If  it  appears  to  have  been 
made  contemporaneously  with  the  instrument,  or  if  it  was 
made  subsequently  to  its  execution,  with  the  privity  of  the 
parties,  and  there  is  no  fraud  upon,  nor  invasion  of  the  stamp 
laws,  its  validity  may  be  maintained ;  but  if  the  alteration  is 
material  (o),  as  if  the  date  (p),  or  amount,  or  time  of  pay- 
ment of  a  bill  of  exchange  be  altered  (^),  or  a  joint  responsi- 
bility is  converted  into  a  joint  and  several  responsibility  (r), 
the  instrument  will  be  void,  unless  the  alteration  was  made 
by  consent  of  the  parties ;  and  equally  so,  although  made 
with  consent,  if  the  stamp  laws  are  infringed  («).     Where  a 

(A)  Blaekett    v.    Royal    Exchange  (w)  Clifford  t.  Parker^  2  M.  &  G. 

Auurance  Co.,  2  0.  &  J.  260  ;  Sute  y.  909. 

Fomps,  8  C.  B.,  N.  S.  638.  (o)  Gardner  y.  WaUh,  6  E.  &  B.  83. 

(i)  Barrow  v.  Dyeter,  13  Q.  B.  D.  (p)  Clifford  v.  Farker,  2  M.  &  G. 

633.  906. 

ik)  Cutter    v.    FbweU,    2    Smith,  (q)  WarringUm  y.  Early,  2  E.  &  B. 

L.  C.  1.  763. 

(/)  Kirehner   v.    Venue,   12   Moo.  (r)  Aldereon  y.  Langdale,  3  B.  & 

P.  C.  361.  Ad.  660. 

(m)  Abbott  y.  Batee,  24  W.  R.  101.  (n)  Ferring  y.  Bom,  4  Bing.  28. 
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bill  has  been  altered  with  the  privity  of  an  indorser  and  his 
indorsee,  but  without  the  privity  of  the  acceptor,  the  latter  is 
discharged  {t).  The  same  rule  holds  when  the  alteration  is 
accidental  (f^),  or  by  a  stranger  without  the  privity  of  either 
party  (x).  Parol  evidence  may  be  called  to  show  that  a 
variation  between  a  bought  note  and  a  sold  note  is  im- 
material (y). 

The  last  case  requiring  notice  in  this  chapter  is  when  a 
contract  is  partly  in  writing  and  partly  verbal;  or  when 
terms  are  offered  in  writing,  and  accepted  verbally.  Such  a 
combination  of  written  and  verbal  evidence  is  admissible  to 
prove  a  complete  contract,  except  where  the  contract  is 
required  to  be  in  writing  (2).  Thus,  a  contract,  required  by 
the  Statute  of  Frauds  to  be  in  writing,  must  be  wholly  in 
writing;  but  such  a  contract  can  be  proved  by  several 
writings  which  require  oral  evidence  to  connect  them  (a). 

(0  Matter  y.  Miller,  1  Smitli,  L.  C'.  &  N.  293. 

796.  (y)  Bolmet  ▼.  Mitchell,   7  C.  B., 

(u)  Burehfield  ▼.  Moore,  3  E.  &  B.  N.  ».  361. 

683.  (z)  Kempeoti  t.  BoyU,  3  H.  &  G. 

{x)  Davidson  ▼.   Cooper,  13  H.  &  363. 

W.  352 ;  Crookmt  v.  Fletcher,  1  H.  (a)  Snprs,  p.  366. 
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Part  III. 


CHAPTER  I. 
TEE  ATTEVDAVCE  07  WITVESSES. 


PROCESS. 

The  attendance  of  witnesses  in  the  High  Court  (a) ,  and, 
when  such  process  is  necessary,  in  the  criminal  courts,  is 
obtained  by  serving  the  witness  with  a  subpcena  ad  testifi" 
candum.  If  the  witness  is  required  to  produce  a  document 
he  is  served  with  a  subpoena  duces  tecum.  A  subpoena  can  be 
issued  without  leave  of  the  court  at  any  stage  of  the  pro- 
ceedings {b),  A  subpoena  duces  tecum  ought  to  specify  the 
documents  required,  and  the  court  will  not  act  upon  a 
subpoena  which  is  too  general ;  but  if  a  person  served  with 
a  subpoena  admits  that  he  has  the  documents  required  with 
him,  he  must  produce  them  (c).  He  may  be  asked  what 
documents  he  has  with  him,  and  he  is  bound  to  answer  the 
question  vdthout  being  sworn,  and  produce  the  documents. 
The  witness  produces  the  document  to  the  court  and  not  to 
the  parties,  and  the  court  decides  whether  it  is  to  be  used  or 
not.  The  witness  can,  of  course,  take  any  legal  objection  to 
producing  the  document.  If  a  witness  attends  on  a  subpoena 
duces  tecum^  with  a  document  which  he  refuses  to  produce  on 

(a)  B.  S.  0.  1888,  Ord.  37,  rr.  26      J^^  ^^^^  ^'  ^'^'^^  ^  ^-  ^• 
to  34.  {e)  Lee  ▼.  Anffoe^  L.  R.,  2  Eq.  59. 
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the  ground  of  privilege,  secondary  evidenoe  will  be  admis- 
sible. If  he  does  not  attend  on  saoh  a  subpcBna  or  attends 
and  refuses  to  produce  the  writing  on  anj  other  ground  but 
that  of  privilege,  secondary  evidence  will  not  be  admissible, 
but  the  witness  will  be  punishable  for  contempt  {d).  A 
person  cannot,  of  course,  be  compelled  by  subpoena  to  produce 
documents  which  are  not  in  his  possession  or  under  his  con- 
trol. Thus,  a  secretary  of  a  company  served  with  a  subpoena 
to  produce  the  books  of  the  company  was  held  not  to  have 
disobeyed  the  subpoena  by  not  producing  the  books,  they 
having  been  removed  from  him  since  the  service  of  the  sub- 
poena by  the  board  of  directors  of  the  company  {e). 


PENALTY  FOE  NON-ATTENDANCE. 

(5  Eliz.  c.  9,  s.  12.) 

"  If  any  person  upon  whom  any  process  out  of  a  court  of 
record  shall  be  served  to  testify  concerning  any  cause  or 
matter  depending  there,  and  having  tendered  to  him,  ac- 
cording to  his  countenance  or  calling,  such  reasonable  sum 
of  money  for  his  costs  and  charges,  as  with  regard  to  the 
distance  of  the  place  is  necessary  to  be  allowed,  do  not  appear 
according  to  the  tenor  of  the  process,  not  having  a  lawful 
and  reasonable  cause  to  the  contrary,  he  shall  forfeit  for 
every  such  offence  10/.,  and  yield  such  further  recompense  to 
the  party  grieved  as  by  the  discretion  of  the  judge  of  the 
court,  out  of  which  the  process  issues,  shall  be  awarded." 
This  enactment  is  made  perpetual  by  26  &  27  Yict.  c.  125. 

If  a  witness  does  not  attend  on  his  subpoena  he  may  be 
proceeded  against  in  either  of  three  ways : — 

1st.  Under  the  above  statute  he  may  be  sued  for  the 
penalty  of  10/.,  and  further  recompense ;  or, 

{d)  £.  T.  La^faetMy,  2  E.  &  B.  {e)  See  JB.  y.  Siuari,  2  Times  Law 

940.  Imports,  144. 
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2ud.  In  an  action  for  damages  (/),  but,  of  course,  actual 
damage  must  be  proved ;  or, 

3rd.  He  may  be  attached  for  contempt  of  court ;  but,  on 
the  motion  for  an  attachment,  it  must  be  shown  distinctly 
on  affidavit  that  the  witness  was  served;  that  his  expenses 
were  paid  or  tendered  to  him  at  the  time  of  service;  and 
that  everything  reasonable  has  been  done  to  secure  his  at- 
tendance (^). 


ATTENDANCE  IN  CRIMINAL  PROCEEDINGS. 

Generally  the  vntnesses  for  a  prosecution  are  bound  over, 
by  the  committing  magistrate  or  coroner,  on  recognizances 
conditioned  to  be  forfeited  if  the  witness  does  not  appear  to 
give  evidence  on  the  trial  of  the  prisoner ;  but  if  a  witness 
is  not  so  bound  over,  his  attendance  may,  and  ought  to  be, 
secured  at  the  trial  by  serving  him  previously  with  a  sub- 
poena to  appear  and  give  evidence,  on  the  prosecution  of  the 
prisoner,  at  the  trial.  A  magistrate  or  coroner  may  bind 
over  a  person  to  appear  as  a  witness  at  the  trial,  at  any  time 
before  the  trial,  and  may  commit  him  if  he  refuses  to  be 
boimd  over.  If  the  witness  does  not  appear,  the  recognizance 
is  forfeited  and  the  penalty  levied.  A  subpoena  may  be 
obtained  at  the  Crown  Office  in  London,  from  the  clerk  of 
assize  at  the  assizes,  and  the  clerk  of  the  peace  at  quarter 
sessions.  If  a  subpoenaed  witness  does  not  attend  he  may 
be  attached,  or  indicted.  A  prisoner  may  subpoena  witnesses 
for  his  defence  (h).  By  30  &  31  Vict.  c.  35,  s.  3,  prisoners 
are  to  be  asked  by  magistrates  if  they  wdsh  to  call  witnesses ; 
if  they  do,  the  depositions  are  to  be  taken,  and  signed,  and 
transmitted  to  the  court  of  trial  in  the  same  way  as  the 
depositions  of  the  witnesses  for  the  prosecution ;   and  the 

(/)  Pearson  y.  Ihlet,  Douprl.  561.         319. 

Q)  Garden  ▼.  CresmeU,  2  M.  &  W.  (h)  1  Anne,  o.  9,  s.  3. 
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magistrate  may  bind  over  by  reoognizeuioe  to  give  eyidenoe 
at  the  trial  suoh  witnesses  as  in  their  opinion  give  evidence 
material  to  the  ease,  or  tending  to  establish  the  innooenoe  of 
the  accused ;  and  such  witnesses  are  to  be  liable  to  all  laws 
in  force  relating  to  witnesses  for  the  prosecution.  This  pro- 
vision does  not  extend  to  witnesses  to  character.  By  sect.  5, 
where  witnesses  are  bound  over  to  appear  on  behalf  of  the 
prisoner  at  his  trial,  the  court  may  allow  their  expenses. 


ATTENDANCE  IN  THE  BANKRUPTCY  OOUBTS 

Is  enforced  by  subpoena  issued  by  the  court  at  the  instance 
of  an  official  receiver,  trustee,  creditor,  debtor,  or  respondent, 
in  any  matter  (»).  The  subpoena  may  be  duces  tecum.  The 
names  of  three  witnesses  may  be  inserted  in  the  subpoena. 
The  subpoena  must  be  proved  personally,  and  service  may  be 
proved  by  affidavit.  Wilful  non-compliance  with  a  subpodna 
is  punishable  as  a  contempt  of  court. 

With  the  view  of  facilitating  the  obtaining  of  information 
as  to  the  debtor,  his  dealings,  or  his  property,  the  Bankruptcy 
Act,  1883,  contains,  in  sect.  27,  the  following  provisions : — 

^^  (1.)  The  court  may,  on  the  application  of  the  official 
receiver  or  trustee,  at  any  time  after  a  receiying  order  has 
been  made  against  a  debtor,  summon  before  it  the  debtor  or 
his  wife,  or  any  person  known  or  suspected  to  have  in  his 
possession  any  of  the  estate  or  effects  belonging  to  the  debtor, 
or  supposed  to  be  indebted  to  the  debtor,  or  any  person  whom 
the  court  may  deem  capable  of  giving  information  respecting 
the  debtor,  his  dealings  or  property,  and  the  court  may 
require  any  such  person  to  produce  any  documents  in  his 
custody  or  power  relating  to  the  debtor,  his  dealings  or 
property  (J).     (2.)  If  any  person  so  summoned,  after  having 

(t)  Bankruptcy  Bules,  1886,  61 —      examined,  but  hia  evidenoe  cannot 
71.  be  contradicted:  JSx  parte  liUeyy  20 

(J)  The  deponent  m&j  be  cro^s-      Q.  B.  D.  618. 
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been  tendered  a  reasonable  sum,  refuses  to  come  before  the 
court  at  the  time  appointed,  or  refuses  to  produce  any  such 
document,  having  no  lawful  impediment  made  known  to  the 
court  at  the  time  of  its  sitting  and  allowed  by  it,  the  court 
^^y^  by  warrant,  cause  him  to  be  apprehended  and  brought 
up  for  examination.  (3.)  The  court  may  examine  on  oath, 
either  by  word  of  mouth  or  by  written  interrogatories,  any 
person  so  brought  before  it  concerning  the  debtor,  his  deal- 
ings or  property.  (6.)  The  court  may,  if  it  think  fit,  order 
that  any  person  who  if  in  England  would  be  requiring  the 
production  of  books,  deeds,  papers,  and  writings  in  the  posses- 
sion or  control  of  the  person  summoned  as  a  witness ;  and 
such  summonses,  and  any  summonses  which  are  now  or 
may  be  required  to  be  served  personally,  may,  under  such 
regulations  as  may  be  prescribed,  be  served  by  a  bailiff  of  the 
court  or  otherwise  '* ;  and  (sect.  Ill)  "  Every  person  sum- 
moned as  a  witness,  either  personally  or  in  such  other  manner 
as  shall  be  prescribed,  to  whom  at  the  same  time  payment,  or 
a  tender  of  payment,  of  his  expenses  shall  have  been  made  on 
the  prescribed  scale  of  allowances,  and  who  shall  refuse  or 
neglect,  without  sufficient  cause,  to  appear,  or  to  produce  any 
books,  papers,  or  writings  required  by  such  summons  to  be 
.  produced,  or  who  shall  refuse  to  be  sworn  or  give  evidence, 
and  also  every  person  present  in  court  who  shall  be  required 
to  give  evidence,  and  who  shall  refuse  to  be  sworn  or  give 
evidence,  shall  forfeit  and  pay  such  fine,  not  exceeding  ten 
pounds,  as  the  judge  shall  direct,  and  the  whole  or  any  part 
of  such  fine,  in  the  discretion  of  the  judge,  after  deducting 
the  costs,  shall  be  applicable  towards  indemnifying  the  party 
injured  by  such  refusal  or  neglect,  and  the  remainder  thereof 
shall  be  accounted  for  by  the  registrar  to  the  treasurer  " ;  and 
(sect.  112)  "  A  judge,  in  any  case  where  he  shall  think  fit, 
upon  application,  on  an  affidavit  by  either  party,  may  issue 
an  order  under  his  hand  and  seal  of  the  court  for  bringing 
up  before  such  court  any  prisoner  or  person  confined  in  any 
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gaol,  prison,  or  place,  under  any  sentenoe  or  under  commit- 
ment for  trial  or  otherwise,  except  under  process  in  any  civil 
action  or  matter,  to  be  liable  to  be  brought  before  it  under 
this  section  shall  be  examined  in  Scotland  or  Ireland,  or  in 
any  other  place  out  of  England."  These  provisions  corre- 
spond with  sects.  96,  97,  and  98  of  the  Bankruptcy  Act,  1869, 
under  which  the  following  points  have  been  decided : — 

Any  irregularity  in  the  summons  will  be  waived  by  the 
appearance  of  the  witness  {k).  A  witness  summoned  is  not 
entitled  to  any  costs  for  the  attendance  of  his  counsel  or 
solicitor,  unless  he  is  charged  with  having  property  of  the 
bankrupt  in  his  possession,  and  is  summoned  to  give  evidence 
with  respect  to  it  (/).  If  a  creditor  establishes  a  pHmd  facte 
case  he  can  obtain  the  examination  of  the  debtor  or  any  other 
person  under  the  above-mentioned  provisions ;  but  the  court 
must  be  satisfied  that  some  benefit  will  result  to  the  estate 
before  it  will  issue  a  summons  on  the  application  of  any 
person  other  than  an  official  receiver  or  a  trustee  (m).  A 
witness  cannot  be  ordered  to  furnish  accounts  (ti),  and  is 
entitled  to  refuse  to  answer  any  question  on  the  ground  that 
his  answer  would  tend  to  criminate  himself,  but  this,  of 
course,  does  not  extend  to  the  bankrupt  (o). 


ATTENDANCE  IN  THE  COUNTY  COURTS. 

The  County  Courts  Act,  1888  {p),  provides  (sect.  110), 
that  "  Either  of  the  parties  to  any  action  or  matter  may 
obtain  from  the  registrar  simamonses  to  witnesses  with  or 
without  a  clause  examined  as  a  witness  in  any  action  or 
matter  depending  or  to  be  inquired  of  or  determined  in  or 
before  such  court;   and  the  person  required  by  any  such 

(k)  J?.v.  ^«Wo)?.L.R.,2C.C.R.8.  («)  Ex  parts  BeynoUU,  21   C.  D. 

(/)  Ex  parts  Waddsll,  6  Ch.  D.  328.  601. 

(m)  Ex  parte  Xxehohon,  14  Ch.  D.  (o)  Ex  parts  SehoJUM,  6  C.  D.  280. 

243.  {p)  51  &  62  Vict,  c  48. 
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warrant  or  order  to  be  brought  before  the  court  shall  be  so 
brought  under  the  same  oare  and  custody,  and  be  dealt  with 
in  like  manner  in  all  respects  as  a  prisoner  required  by  any 
writ  of  habeas  corpus  awarded  by  the  High  Court  to  be 
brought  before  such  court  to  be  examined  as  a  witness  in  any 
action  or  matter  pending  before  such  court  is  by  law  required 
to  be  dealt  with :  Provided  always,  that  the  person  having 
the  custody  of  such  prisoner  or  person  shall  not  be  bound  to 
obey  such  order  unless  a  tender  be  made  to  him  of  a  reason- 
able sum  for  the  conveyance  and  maintenance  of  a  proper 
officer  or  officers,  and  of  the  prisoner  or  person,  in  going  to, 
remaining  at,  and  returning  from  such  court"  {q). 

Where  the  witness  is  beyond  the  jurisdiction  of  the  court, 
the  summons  is  sent  by  the  bailiff  to  the  bailiff  of  the  court 
of  the  district  in  which  the  witness  resides. 


ATTENDANCE  IN  MAGISTERIAL  PROCEEDINGS. 

At  common  law  magistrates  may  summon  any  person  to 
attend  as  a  witness  on  a  criminal  charge,  and,  on  non- 
attendance,  may  issue  a  warrant  for  his  apprehension  (r). 
When  the  proceeding  is  in  the  nature  of  a  civil  proceeding, 
as  in  settlement  cases,  it  appears  that  the  proper  process  is  by 
writ  of  subpoena  or  subpoena  duces  tecuniy  issuing  from  the 
Crown  Office  («).  In  cases  within  the  11  &  12  Vict.  c.  48  (as 
explained  by  12  &  13  Yict.  c.  103,  s.  9),  magistrates  are 
empowered  by  section  7  either  to  issue  a  summons  in  the 
first  instance  and  a  warrant  for  the  apprehension  of  the 
witness  in  the  event  of  disobedience  ;  or,  if  the  magistrate  be 
satisfied  that  it  is  probable  the  witness  will  not  attend,  he 
may  issue  his  warrant  in  the  first  instance.     On  indictable 

(q)  The  Countr  Court  Rulee  as  to  (r)  Etans  ▼.  Eee9,  12  A.  &  E.  66. 

eyideuoe  wiU  be  found  in  the  Appen- 
dix. W  -8.  V.  OrtoH^  7  Q.  B.  120. 
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charges  magistrates  have  similar  statutory  powers  to  enforce 
the  attendance  of  witnesses  (t).  The  Summary  Jurisdiction 
Act,  1879  (w),  empowers  a  court  of  summary  jurisdiction  to 
summon  witnesses  who  are  in  any  place  in  England  which  is 
not  within  the  jurisdiction  of  such  court. 


ATTENDANCE  IN  THE  WINDING  UP  OF  A  COMPANY  FOR 
THE  PURPOSE  OF  GIVING  INFORMATION  AS  TO  THE 
AFFAIRS  OF  THE  COMPANY. 

The  lldth  and  117th  sections  of  the  Companies  Act, 
1862  (o),  give  the  court,  after  it  has  made  an  order  to  wind 
up  a  company,  power  to  summon  before  it  and  examine  upon 
oath,  pivd  voce  or  by  interrogatories,  concerning  the  affairs, 
dealings,  estate  or  effects  of  the  company,  any  officer  of  the 
company  or  person  known  or  suspected  to  have  in  his  posses- 
sion any  of  the  estate  or  effects  of  the  company,  or  supposed 
to  be  indebted  to  the  company,  or  any  person  whom  the 
court  may  deem  capable  of  giving  information  concerning  the 
trade,  dealings,  estate  or  effects,  of  the  company;  and  the 
court  may  require  any  such  officer  or  person  to  produce  any 
books,  papers,  deeds,  writings,  or  other  documents  in  his 
custody  or  power  relating  to  the  company.  An  order  under 
section  115  may  be  obtained  by  the  liquidator  of  the  company, 
or  by  a  contributory,  on  notice  to  the  liquidator,  as  the  latter 
has  the  prior  right  to  the  order.  The  making  or  refusing  of 
the  order  is  entirely  in  the  discretion  of  the  judge  (w).  The 
witness  can  refuse  to  answer  questions  on  the  ground  that  his 
answers  would  incriminate  him  or  would  involve  a  breach  of 
professional  confidence,  and  he  can  appeal  to  the  judge,  before 


i 


t)  11  &  12  Viot.  0.  42,  B.  16.  Appendix. 

u\  42  &  43  Vict.  c.  49.  (tr)  Jie  Imperial  Continental  Water 

(«)  25  &  26  Viot.    c.    $9.      See      Corporation^  33  C.  D.  314. 
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whom  the  examination  takes  place,  against  unnecessary  or' 
irrelevant  questions;   the  decision  of  the  judge  in  such  a 
matter  is  final  {x). 

The  examination  under  this  section  is  a  private  one, 
although  the  court  can  authorize  any  particular  person  to 
attend  (y).  The  depositions  are  not  evidence  against  other 
persons  (2).  But  the  8th  section  of  the  Companies  ( Winding- 
up)  Act,  1890  (a),  provides  for  a  public  examination  on  oath, 
before  the  court  which  has  made  an  order  for  winding  up  a 
company,  on  a  day  appointed  for  the  purpose,  of  any  person 
who  has  taken  any  part  in  the  promotion  or  formation  of  the 
company,  or  has  been  a  director  or  officer  of  the  company,  as 
to  the  promotion  or  formation  of  the  company,  or  as  to  the 
conduct  of  the  business  of  the  company,  or  as  to  his  conduct 
and  dealings  as  director  or  officer  of  the  company.  A  person 
so  examined  is  to  answer  all  questions  which  the  court  may 
put  or  allow  to  be  put  to  him,  and  the  court  may  put  such 
questions  as  it  deems  expedient.  The  notes  of  the  examina-* 
tion  are  to  be  read  over  to,  or  by,  and  signed  by,  the  person 
examined,  and  may  be  afterwards  used  in  evidence  against 
him.  But  it  would  seem  that  the  statements  made  by  the 
person  examined,  even  though  the  notes  of  his  examination 
are  not  read  over  to,  or  by,  him,  and  signed  by  him,  may  be 
proved  against  him  by  the  evidence  of  a  shorthand  writer, 
or  any  other  person  who  was  present  (6). 

But  no  person  can  be  directed  to  attend  to  be  examined 
under  this  section  until  the  Official  Ercceiver  has  made  his 
further  report  (if  any)  under  sub-sect.  2  of  the  section, 
stating  the  manner  in  which  the  company  was  formed,  and 


(x)  JRe    London     Gas    Meter    Co.,  (z)  Re  No^-wich  BquitahUy  %e.  Co,, 

Limited,  Ex  parte  Webber,  41  L.  J.,  ubi  supra. 

Gh.  145 ;  and   Whitworth'a  cote,  19  (a)  63   &    54  Vict.    0.    63.      See 

0.  D.  118.  Appendix. 

{y)  JU  Grey's  Brewery  Co,,25C.  B,  (l)  See  H.  v.  Erdheim,   (1896)   2 

400;  cf.  Re  Norwich  Equitable  Fire  Q.    B.   260,    a   deoifiion   upon   the 

Jneuranoe  Co,,  27  0.  D.  515.  Bankruptcy  Aot.,  1883. 
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whether  in  his  opiuion  any  fraud  has  been  committed  by  any 
person  in  the  promotion  or  formation  of  the  company,  or  by 
any  director  or  officer  of  the  company  in  relation  to  the  com- 
pany since  the  formation  thereof.  It  is  only  upon  considera- 
tion of  such  further  report  that  the  court  has  jurisdiction  to 
direct  any  person  to  attend  to  be  examined,  and  obviously  it 
can  only  direct  a  person  to  attend  who  is  stated  in  such  report 
to  have  committed  fraud  (o).  The  order  can  be  made  ex 
parte  (d).  It  should  be  noticed  that,  by  sub-sect.  (7)  of  the 
section,  it  is  the  ^^  duty"  of  the  person  examined  "  to  answer 
all  such  questions  as  the  court  may  put  or  allow  to  be  put  to 
him  "  ;  and,  by  sub-sect.  (6),  the  court  may  put  such  questions 
as  it  deems  expedient.  The  question  then  arises, — can  the 
person  examined  refuse  to  answer  a  question  which  the  court 
puts  or  allows  to  be  put  to  him  on  the  ground  of  privilege^ 
e.g.y  that  the  answer  would  criminate  him  P  It  is  the  view  of 
Lord  Halsbury  (e)  that  he  cannot ;  but  it  is  submitted  that 
this  is  an  erroneous  construction  of  the  section.  If  the 
legislature  had  intended  to  take  away  the  protection  of 
privilege  they  would  undoubtedly  have  done  so  expressly,  as 
has  been  done  in  several  statutes  (/). 


ATTENDANCE  IN  OTHER  CASES. 

Bevising  barristers  may  summon  by  writing  any  person^ 
assessor,  or  collector  of  taxes,  to  attend  before  them  and  give 
evidence  on  oath  {g).  The  attendance  of  witnesses  before 
arbitrators  is  enforced  by  subpoena  (A).  If  the  witness  is  in 
prison  on  civil  process,  a  habeas  corpus  ad  testificandum  may 

{e)  Ex  parte  Borne;  (1896)  A.  C.  150. 

146.  (/)  See  p.  103. 

{d)  Re  Trust  and  Invettment  Cor-  (jg)  ParliamentaiT'  and  Hunicipal 

poration  of  South  Afriea^   (1892)    3  Regiiitration  Act,  1878,  n.  36. 

Oh.  332.  (h)  Arbitration  Act,  1889  (52  &  68 

{e)  Ex  parte  Barnes,  (1896)  A.  C.  Viot.  o.  49),  a.  8. 
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issue  to  bring  him  up  (/)  ;  in  other  eases  a  prisoner  may  be 
brought  up  to  give  evidence  on  a  warrant  or  order  of  a 
secretary  of  state  or  of  a  judge  (A).  The  latter  is  usually 
resorted  to  and  can  be  obtained  by  motion  ex  parley  but  the 
order  ought  not  to  be  drawn  up  imtil  the  case  is  in  the  paper 
for  trial  (/).  A  witness  may  be  brought  from  a  lunatic 
asylum  on  a  writ  of  habeas  corpus  ad  testificandum^  on  an 
affidavit  that  he  is  fit  to  be  brought  up  and  is  not  dangerous  (m) . 
In  the  House  of  Lords  the  summons  is  by  an  order  of  the 
House,  signed  by  the  assistant  clerk  of  the  Parliament ;  in 
the  House  of  Commons,  by  an  order  of  the  House,  signed  by 
the  clerk  ;  in  select  committees,  by  an  order  of  the  chairman. 
Provision  is  made  for  the  simimoning,  examination,  expenses 
of  and  indemnity  to  witnesses  on  Election  Petitions  by  31  & 
32  Vict.  c.  125,  ss.  31,  32  &  34 ;  and  46  &  47  Vict.  c.  61, 
s.  59. 


WHERE  A  WITNESS  IS  BEYOND  THE  JURISDICTION  OP  THE 

COURT. 

In  this  case' the  process  of  the  courts  does  not,  as  a  general 
rule,  reach  a  witness;  and  the  examination  must  be  by 
means  of  a  Commission,  or  Letter  of  Eequest,  the  proceedings 
of  which  will  be  regulated  by  the  law  of  the  country  to  which 
it  issues  (n).  Where  the  Commission  issues  to  a  part  of  the 
realm  which  is  subject  to  different  laws  from  that  part  in 
which  the  Commission  issues,  the  commissioner  may,  by  a 
written  notice,  signed  by  him,  require  the  attendance  of  a 
witness,  and,  on  his  refusing  to  attend,  may  apply  to  the 
local  cQurts  for  an  order  to  compel  attendance;   and  the 

m 

(•)  Graham  v.  Glover,  6  E.  &  B.  .    v   w-.^^,;  ^    q^-,    ,  p    \t  a  -p 

34.  °^^' 

(k)  16  &  17  Vict.  c.  30,  b.  9.  (»)  Cf.  Part  III.  Ch.  VI. ;  Lumley 

(I)  Jenks  V.  JDitUm^  76  L.  T.  691.        v.  Gye^  3  E.  &  B.  114. 

P.  E   E 
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witness  will  then  be  subject  to  the  ordinary  penalty  for  dis- 
obeying a  subpoena,  or  a  writ  in  the  nature  of  a  subpcena  (o). 
This  extends  to  the  examination  of  witnesses  in  any  of  her 
Majesty's  dominions,  colonies,  or  possessions  (p). 

But,  by  17  &  18  Vict.  o.  34,  s.  1,  the  judges,  or  a  judge  of 
the  superior  courts  of  common  law  at  Westminster  or  Dublin 
or  the  Court  of  Session  of  Exchequer  in  Scotland,  may,  at 
discretion,  in  any  action  pending  in  any  such  court,  issue  a 
subpoena  ad  (esfijicandum,  or  duces  tecum,  or  warrant  of  citation, 
commanding  a  witness  in  any  part  of  the  United  Kingdom 
to  attend  the  trial ;  and  in  default  of  attendance,  after  due 
service  of  the  writ  and  tender  of  travelling  expenses,  the 
court  from  which  the  writ  issued  may  certify  the  default  to 
the  other  superior  courts,  and  so  render  the  defaulting 
witness  liable  to  all  the  penalties  which  he  would  have 
incurred  by  disobeying  a  similar  writ  issued  within  the  juris- 
diction in  which  he  resides.  This  Act  is  not  to  affect  the 
power  of  courts  to  issue  commissions,  and  its  operation  is 
confined  to  process  from  the  superior  courts  of  common  law. 
Under  this  section  a  rule  has  been  granted  to  compel  a 
plaintiff  resident  in  Ireland  to  appear  as  a  witness  for  the 
defendant  (q).  The  jurisdiction  can  by  virtue  of  the  16tli 
section  of  the  Judicature  Act,  1884,  be  now  exercised  by  a 
judge  in  chambers  whether  the  High  Court  is  sitting  or  not. 


WHEN  A  WITNESS  IS  IN  PRISON. 

An  application  may  be  made  to  a  judge  of  the  High 
Court  at  chambers,  on  affidavit,  stating  the  imprisonment  of 
the  witness  if  detained  on  civil  process,  that  his  evidence  is 
material  to  the  applicant,  and  that  he  cannot  proceed  safely 


(o)  6  &  7  Vict.  0.  82,  ra.  6,  6. 
[p)  22  Vict.  0.  20,  8.  1. 


(q)  Earria  y.  barber,   25  L.  J., 


(£)  Sm 
Q.  B.  98. 
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to  trial  without  secimng  his  attendance.  The  judge,  if 
satisfied  with  the  substance  of  the  application,  will  then  grant 
the  applicant  a  writ  of  habeas  corpus  ad  testificandum  directed 
io  the  governor  of  the  gaol  in  which  the  prisoner  is  confined, 
and  commanding  him  to  bring  up  the  prisoner  for  examina- 
tion at  the  trial.  Similarly,  the  secretary  of  state,  or  a  judge 
of  the  High  Court  has  power,  on  a  similar  application,  to 
issue  a  warrant,  or  order  to  bring  up,  as  a  witness  in  any 
court  in  any  civil  or  criminal  proceeding,  any  prisoner  under- 
going imprisonment  on  a  criminal  charge  or  conviction  (r). 


MANNER  AND  TIME  OF  SERVICE* 

The  service  must  be  on  the  witness  personally  (s) ;  and  is 
effected  by  delivering  a  copy  of  the  writ,  and  at  the  same 
time  producing  the  original.  The  service  must  be  a 
reasonable  time  before  trial ;  and,  generally,  service  on  the 
day  of  trial,  even  when  the  witness  resides  in  the  town,  is 
insufficient  {t) ;  unless  the  witness  receive  the  service  without 
objection  (m). 

During  his  attendance  the  witness  is  privileged  from 
arrest  on  civil  process,  and  he  is  allowed  a  reasonable  time 
in  going  and  returning  from  court  {x).  If  he  is  arrested 
during  that  time,  it  is  a  contempt  of  court  {y).  The  privilege 
does  not  extend  to  an  arrest  on  criminal  process  (2),  nor 
where  the  witness  is  retaken  by  his  baU,  after  he  has  finished 
his  evidence.  The  privilege  exists  whether  the  witness's 
attendance  be  compulsory  or  voluntary  (a),  but  not  in  cases 

(r)  16  &  17  Viot.  0.  30,  s.  9.  W  ^^^^*^  ^-  Earriaon,  3  C.  B., 

(«)  In  re  Pyne,  1  D.  &  L.  703.  '^^  Kimpton  ▼.  London  and  North 

(0  Barber  v.  Wood,  2  M.  &  R.  172.  Western  Railway  Co,,  9  Ex.  766.. 

(m)  MaunseU  y.  Ainemrth,  8  Dowl.  (z)  In  re  Douglas,  3  Q.  B.  825. 

P.  CI.  869.  (a)  Meekine  y.  Smithy  1  H.  Bl.  636. 

£  E  2 
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in  whioh  the  witness  attends  rather  as  an  unprofessional 
adviser  than  as  a  solicitor  or  witness  (6). 

A  witness  may  be  arrested  for  a  contempt  of  court  if  the 
contempt  is  in  its  nature  or  bj  its  incidents  criminal,  but  not 
where  the  contempt  consists  in  the  breach  of  an  order  of  a 
personal  description  if  the  breach  is  not  accompanied  by 
criminal  incidents,  i,e.j  where  the  arrest  is  mere  process  priyi- 
lege  exists,  where  it  is  panitive  or  disciplinary  privilege  does 
not  exist  {c).  So,  as  a  process  of  commitment  for  non-pay- 
ment of  rates  is  a  mere  civil  process  to  enforce  payment,  a 
witness  cannot  be  arrested  thereunder  {d). 


EXPENSES  OF  WITNESSES. 

By  5  Eliz.  c.  2,  s.  12,  a  witness  is  substantially  rendered 
liable  to  penalties  if  he  does  not  attend  at  the  trial,  after 
having  been  served  with  process  out  of  a  court  of  record, 
'^  and  having  tendered  to  him,  according  to  his  countenance 
or  calling,  such  reasonable  sum  of  money  for  his  costs  and 
charges,  as  with  regard  to  the  distance  of  the  place  is 
necessary  to  be  allowed,  .  .  .  not  having  a  lawful  and 
reasonable  cause  to  the  contrary."  Therefore,  in  civil  pro- 
ceedings, no  witness,  although  served  with  a  subpoena,  is 
bound  to  attend  at  trial  unless  his  reasonable  expenses  are 
tendered  to  him  when  he  is  served,  or  a  reasonable  time 
before  trial.  The  sum  tendered  should  be  a  reasonable  com- 
pensation for  his  travelling  expenses  and  subsistence  during 
the  attendance  (e).  A  witness  will  be  entitled  to  his 
expenses,  although  a  party  to  the  cause,  if  he  is  a  material 

{b)  Jonea    y.   MartKally    2  0.   B.,  (d)  Hohem  v.  Fowler,   62  L.  J., 

N.  S.  616.  Q.  B.  49. 

{e)  See  Re  Fretton,  11  Q.  B.  D.  (e)  Dowdell   ▼.    Auttralian    Royal 

54''),  approying  Lord  Welletley^a  eaw,  Mail  Co.^  3  E.  &  B.  902 ;  BrocM  y. 

2  R.  &  M.  ^39.  Lloyd,  23  Beay.  129. 
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and  necessary  witness  (/).  If  the  witness  is  a  married 
woman  her  expenses  should  be  tendered  to  her  and  not  to 
her  husband.  If  a  witness  is  subpcBnaed  by  both  parties  he 
is  entitled  to  be  paid  all  his  expenses  bj  the  party  calling 
him  before  giving  evidence  (g).  The  witness  may  waive  his 
right  to  demand  payment  of  his  expenses  either  expressly  or 
by  implication  (A).  The  amounts  which  will  be  allowed  on 
taxation  for  the  expenses  of  witnesses  are  at  present  entirely 
in  the  discretion  of  the  taxing  masters  under  Order  65, 
r.  27  (9)  of  the  E.  S.  C.  1883,  and  the  old  common  law 
scale  of  allowances  of  1853  is  not  binding  on  them  even  in 
actions  in  the  Queen's  Bench  Division.  In  criminal  cases  a 
witness  for  the  prosecution  is  not  entitled  absolutely  to  his 
expenses,  and  he  cannot  refuse  to  attend  or  give  evidence  on 
the  ground  that  his  expenses  have  not  been  tendered  or  paid; 
but  in  courts  of  final  jurisdiction  they  are  generally  allowed 
by  the  court  under  various  Acts.  When  the  witness  lives 
out  of  the  jurisdiction  of  the  court,  and  in  a  distinct  part  of 
the  United  Kingdom,  as  in  Scotland  or  Ireland,  by  the 
45  Geo.  3,  c.  92,  s.  3,  he  is  not  boimd  to  appear  to  give 
evidence  in  a  criminal  prosecution  unless  his  reasonable  ex- 
penses are  paid  or  tendered  to  him  at  the  time  when  he  is 
served  with  the  subpoena  (t).  In  any  other  case  a  witness, 
subpoenaed  on  a  criminal  trial,  is  bound  to  attend  without  any 
tender  of  expenses,  and  will  be  liable  to  attachment  for  non- 
attendance  ;  although  if  it  appeared  that  he  could  not  defray 
the  expenses  of  his  journey,  the  court  would  probably  refuse 
to  attach  him. 

If  a  witness  appears  on  his  subpoena  in  a  civil  proceeding, 
he  will  not  be  compellable  to  give  evidence  until  his  reason- 
able expenses  have  been  paid,  or  tendered  by  the  party  who 


(/)  Howes  V.  Barber,  18  Q.  B.  6<^8.  (A)  See  Newton  v.  Marland,  1  M. 

Q)  Per  Parke,  B.,  Allen  v.  Yoxall,       &  G.  966. 

D.  &  K.  316.  (t)  E.  V.  Broumell,  1  A.  &  E.  602. 
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subpoenas  him  (A).  If  hd  does  not  arrive  before  a  cause  has 
been  referred,  he  will  be  entitled  to  costs  in  the  reference, 
but  not  in  the  cause  (i). 

A  successful  party  may  pay  a  witness  his  costs,  and 
recover  them  from  the  defeated  party  {k) ;  but  an  immaterial 
witness  who  has  been  rejected  by  a  judge  or  arbitrator, 
cannot  claim  his  costs  as  between  party  and  party  (/).  The 
reasonable  expenses  of  qualifying  a  witness  to  give  evidence 
may  now  be  allowed  (m).  If  the  witness,  after  being  sub- 
poenaed, is  not  required  to  attend,  and  has  incurred  no 
expense,  he  must  refund  the  money  paid  to  him  (n). 

(A)  Nnoton  v.  EarUmdy  1  M.  &  G.  [1)  Gdlioway  v.  Kenworth,  16  C.  B. 

956.  228. 

(♦)  Fryer  v.  Sturt,  16  0.  B.  218.  ^  W  MaekUy   v.    ChiUingworth,    2 

C.  P.  D.  273. 
(*)  SaU  ▼.  Bates,  E.,  B.  &  E.  676.  („)  jiaHin  v.  Andrewe,  7  E.  &  B.  1. 
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CHAPTEE  n. 

THE  EXAMINATION  OF  WITNESSES. 

"When  a  witness  has  been  placed  in  the  witness  box,  and  no 
objection  is  taken  or  sustained  against  his  competency  by  the 
adverse  party,  he  must  be  sworn  by  the  officer  of  the  court, 
or,  when  an  affirmation  is  allowed,  he  may  declare  on 
affirmation  {a).  He  may  then  be  submitted  to  three  distinct 
kinds  of  examination  as  to  his  knowledge  of  the  facts  which 
he  is  called  to  prove.  1st.  He  may  be  examined  in  chief  by 
the  party  who  calls  him.  2nd.  He  may  be  cross-examined 
by  the  adverse  party.  3rd.  He  may  then  be  re-examined 
by  the  party  who  calls  him.  Although  it  is  obvious  that  the 
regulation  of  the  examination  of  the  witnesses  in  any  given 
trial  must  be  left  mainly  to  the  discretion  of  the  presiding 
judge,  yet  certain  general  rules  have  been  established  for  the 
conduct  of  such  examination,  and  it  is  the  purpose  of  this 
chapter  to  state  and  explain  them. 


THE  EXAMINATION  IN  CHIEF. 

The  object  of  the  examination  in  chief  is  to  elicit  from  the 
witness  all  the  material  facts  which  tend  to  prove  the  case  of 
the  party  who  calls  the  witness.  In  such  a  case,  as  the 
presumption  and  the  ordinary  fact  are  that  the  witness, 

(a)  Vide  supta,  p.  27. 
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having  been  chosen  by  the  party  who  calls  liim,  is  favourable 
to  his  cause,  and  therefore  likely  to  overstate  or  misstate  the 
circumstanoes  which  conduce  to  establish  the  party's  case,  it 
is  a  principal  rule  that — 


On  an  examination  in  chief,  a  witness  must  not  be 
asked  leading  questions. 

The  simple  meaning  of  this  rule  is  that  a  party,  who  calls 
a  witness  to  prove  a  case,  must  not  suggest  answers  to  the 
witness,  nor  frame  his  questions  in  such  a  manner  that  the 
witness  by  answering  merely  "  Yes,"  or  "  No,"  shall  give  the 
reply  and  the  evidence  which  the  party  wishes  to  elicit.  A 
question  is  said  to  be  leading  when  the  words  which  the 
witness  is  expected  and  required  to  utter  are  put  into  his 
mouth,  or  when  it  suggests  to  the  witness  the  answer  which 
the  examiner  wishes  or  expects  to  have ;  and  such  a  question 
is  inadmissible,  because  the  object  of  calling  witnesses  and 
examining  them  vivd  voce  in  open  court  is,  that  the  judge  and 
jury  may  hear  them  tell  their  own  unvarnished  tale  of  the 
circumstances  which  they  are  called  to  attest.  If,  therefore, 
a  party  or  his  counsel  were  allowed  to  put  a  question  to  their 
own  witness  which  the  latter  might  answer  by  a  mere 
affirmative  or  negative,  it  is  apparent  that  the  evidence  would 
be  the  statement  of  the  party,  and  not  that  of  the  witness. 
Such  a  course  would  strike  radically  at  the  credibility  of  all 
oral  evidence,  and  therefore  it  is  a  sound  and  established  rule 
that,  on  the  examination  in  chief,  leading  questions  must  not 
be  asked. 

The  rule  may  be  exemplified  thus :  A.  B.  is  charged  with 
stealing  a  watch,  the  property  of  C.  D.  E.  F.  saw  A.  B. 
take  the  watch  from  the  counter  in  C.  D.'s  shop.  Now,  if  the 
counsel  for  the  prosecution,  in  order  to  prove  the  theft,  were 
to  call  E.  F.,  and  ask  him  whether  at  such  time  he  saw  A.  B. 
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« 

enter  C.  D.'s  shop,  and  take  the  watoh  from  the  counter,  it  is 
plain  that  suoh  a  question  would  be  leading,  because  it  would 
at  once  suggest  to  the  witness  the  answer  which  he  was 
expected  to  make,  and  the  prisoner  would  be  convicted  by  an 
answer  simply  in  the  affirmative.  The  answer  to  the  latter 
branch  of  the  question  involves  the  whole  question  of  guilt, 
and  the  substance  of  the  charge.  The  witness  ought,  there- 
fore, to  be  asked,  not  whether  he  saw  the  prisoner  commit 
the  offence,  but  what  he  saw  the  prisoner  do  at  the  time 
when  and  at  the  place  where  it  is  alleged  that  the  offence  was 
committed.  It  is  also  to  be  noticed  that  questions  are  not 
objectionable  as  leading  questions  while  the  examination  is 
only  introductory  to  what  is  material.  Thus,  in  the  above 
example,  it  would  be  quite  proper,  for  the  purpose  of  saving 
the  time  of  the  court,  to  ask  the  witness  whether  at  a  specified 
time  he  entered  C.  D.'s  shop,  and  even  whether  at  that  time 
he  saw  the  prisoner  there,  and  near  the  counter.  Such 
questions  are  quite  immaterial,  and  may  therefore  be  put  in 
the  shortest  and  most  direct  manner  possible,  because  the 
answer  cannot  inculpate  the  prisoner  in  any  proximate 
degree,  nor  even  at  all ;  but  when  the  real  issue  is  approached, 
and  when  it  is  sought  to  fix  guilt  on  the  prisoner,  the  witness 
must  be  asked,  not  whether  he  saw  the  prisoner  do  a  certain 
act,  but  what  he  saw  the  prisoner  do.  Suoh  a  course  of 
examination  is  clecurly  necessary  to  prevent,  at  least  in  some 
measure,  the  possibility  of  collusion  between  a  prosecutor,  or 
a  party,  and  his  witness. 

It  may  be  observed,  that  where  an  adverse  party  has 
reason  to  suspect  collusion  between  his  opponent's  witnesses, 
or  even  where  he  is  without  any  ground  of  reasonable  sus- 
picion, he  may  apply  to  the  court,  in  any  civil  or  criminal 
proceeding,  to  order  all  such  witnesses,  or  any  of  them,  with 
the  exception  of  the  one  under  examination,  to  leave  the 
court ;  and  such  an  order,  although  apparently  not  absolutely 
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a  matter  of  right,  is  never  refused  to  the  applicant  (b)  The 
order  does'  not  usually  extend  to  a  witness  who  is  also  a 
party,  -nor  to  a  solicitor  in  the  action,  nor  to  scientifio  wit- 
nesses. If  a  witness  remains  in  court  after  such  an  order,  it 
seems  that  he  may  he  attached;  hut  his  evidence  will  be 
received  although  subject  to  strong  observation  {c).  Wit- 
nesses are  only  excluded  while  evidence  is  being  given  vivd 
vocsy  and  not  while  affidavits  are  being  read  (d). 

The  rule  that  leading  questions  must  not  be  asked  on  an 
examination  in  chief  is  neither  inflexible  nor  universal.  The 
conduct  of  all  vivd  voce  examination  is  at  all  times  subject  to 
the  discretion  and  direction  of  the  judge ;  and,  although  he 
will  enforce  vigilantly  the  general  rule,  yet  there  are  also 
various  cases  in  which  he  will  suffer  it  to  be  relaxed.  The 
foundation  of  the  rule  is,  that  the  witness  is  favourable  to 
the  party  who  calls  him.  Whenever,  therefore,  it  appears 
that  the  witness  is  hostile,  or  that  his  evidence  cannot  be 
extracted  by  general  questions  as  to  his  knowledge  of 
material  facts,  the  judge  may,  and  will,  permit  the  party,  or 
his  counsel,  to  put  a  leading  question  to  him  point  blank  as 
to  a  material-  fact,  and  require  him  to  answer  it  in  the 
affirmative  or  negative.  In  such  a  case  an  examination  in 
chief  frequently  assumes  the  form  of  a  cross-examination; 
but  it  is  in  the  absolute  discretion  of  the  judge  to  allow  this 
or  not  (e).  Again,  where  a  question  from  its  nature  cannot 
be  put  except  in  a  leading  form,  the  judge  will  allow  it  to  be 
put.  Thus,  where  an  offence  is  proved,  a  prisoner  may  be 
pointed  out  to  a  witness,  and  the  latter  may  be  asked 
whether  the  prisoner  was  the  man  whom  the  witness  saw 
commit  the  offence  (/).  So  where  a  witness  has  manifestly 
or  apparently  forgotten  a  circumstance,   and  all    indirect 

(4)  Southesf  V.  Nash,  7  C.  &  P.  632  ;  (d)  Pennitnan  v.  Hill,  24  W.  R. 

S.  V.  Murphy,  8  C.  &  P.  307  ;  of.  H,  245. 

V.  Cooky  13  How.  St.  Tr.  348.  (e)  Price  v.  Manning,  42  Ch.  Dir, 

(e)  Chandler  v.  Home,  2  M.  &  B.  372. 

423.  (/)  It.  V.  JFatson,  2  Stork,  128. 
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attempts  to  recall  it  to  his  mind  have  failed,  the  oiroumstanoe 
may  be  put  to  him  in  a  leading  form,  and  he  may  be  asked 
whether  he  remembers  it.  Thus,  where  a  witness  stated  that 
he  could  not  remember  the  names  of  certain  persons,  but  that 
he  should  remember  and  be  able  to  identify  them  if  they 
were  read  to  him.  Lord  EUenborough  allowed  this  to  be 
done  {g) . 

On  this  principle  it  is  allowable  to  hand  a  witness  a  memo- 
randum in  his  own  writing,  containing  an  account  of  the 
disputed  facts,  and  to  ask  him  to  peruse  it  and  give  his 
evidence  from  his  memory,  as  refreshed  by  his  own  memo- 
randum. Where  such  a  memorandum  is  used,  the  opposite 
counsel  has  a  right  to  inspect  it,  and  to  cross-examine  the 
witness  on  it  (A). 

The  next  important  rule,  under  the  head  of  the  examina- 
tion in  chief,  is  that— 

A  witness  must  be  asked  only  questions  of  fact 
which  are  relevant  and  pertinent  to  the  issue ; 
and  he  cannot  be  asked  irrelevant  questions,  or 
questions  as  to  his  own  inferences  from,  or 
personal  opinion  of,  facts. 

The  latter  part  of  this  rule,  and  the  exception  to  it  in  the 
case  of  skilled  or  scientific  witnesses,  was  considered  in  the 
sixth  chapter  of  the  first  part  of  this  treatise ;  and  it  is  suffi- 
cient in  this  place  to  refer  to  it. 


THE  RIGHT  OF  A  PARTY  TO  DISCREDIT  HIS  OWN 

WITNESSES. 

The  3rd  and  4th  sections  of  the  Evidence  Act,  1865  (»), 
determine  the  conditions  under  which  a  party  to  a  civil  pro- 

iff)  Ae&rro  y.  Petroni,  1  Stark.  100.      and  see  Part  II.  Ch.  IV. 
(A)  Doe  V.  Fm-hins,  8  T.  R.  749 ;  (•)  28  Vict.  o.  18. 


^ 
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ceeding  may  oontradiot  by  other  eyidence  the  statement  of  a 
witness  who  has  proved  unexpectedly  adverse  to  the  party 
who  calls  him.  The  3rd  section  enacts  that  **  a  party  pro- 
ducing a  witness  shall  not  be  allowed  to  impeach  his  credit 
by  general  evidence  of  bad  character ;  but  he  may,  in  case  the 
witness  shall,  in  the  opinion  of  the  judge,  prove  adyerse,  con- 
tradict him  by  other  evidence,  or,  by  leave  of  the  judge, 
prove  that  he  has  made  at  other  times  a  statement  incon- 
sistent with  his  present  testimony ;  but,  before  such  last- 
mentioned  proof  can  be  given,  the  circumstances  of  the 
supposed  statement,  sufficient  to  designate  the  particular 
occasion,  must  be  mentioned  to  the  witness,  and  he  must  be 
asked  whether  or  not  he  has  made  such  statement."  The 
4th  section  enacts  that  '^  if  a  witness,  upon  cross-examination 
as  to  a  former  statement  made  by  him  relative  to  the  subject- 
matter  of  the  indictment  or  proceeding  and  inconsistent  with 
his  present  testimony,  does  not  distinctly  admit  that  he  has 
made  such  statement,  proof  may  be  given  that  he  did,  in 
fact,  make  it ;  but  before  such  proof  can  be  given,  the  cir- 
cumstances of  the  supposed  statement,  sufficient  to  designate 
the  particular  occasion,  must  be  mentioned  to  the  witness, 
and  he  must  be  asked  whether  or  not  he  has  made  such 
statement."  In  order  that  a  party  may  have  the  benefit  of 
these  sections,  the  evidence  of  the  witness  must  not  only  be 
unfavourable  but  hostile  to  the  party  who  calls  him.  In 
other  words,  the  judge  must  hold  not  only  that  the  result  of 
the  evidence  is  unfavourable  to  the  party  who  calls  the 
witness,  but  that  the  mode  and  tone  in  which  the  evidence  is 
given  indicate  that  the  witness  has  a  hostile  feeling  towards 
the  party  who  has  called  him,  believing  the  witness  to  be 
friendly  (A;).  The  two  statements  need  not  be  directly  con- 
tradictory (/).  These  provisions  apply  to  every  dvil  and 
criminal  court  in  England  and  Ireland. 

(k)  Greetihouffh  v.  Ecclesy  5  C.  B.,  (0  Jaekton  y.  JAomoMfi,  1  B.  &  S. 

N.  8.  786.  746. 
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When  a  prisoner  oalls  a  witness  who  criminates  another 
prisoner,  the  latter  has  a  right  to  oross-examine ;  but  it  is 
doubtful  whether  the  latter  has  suoh  a  right  when  the 
eyidenoe  is  not  criminatory  (w). 


THE  CROSS-EXAMINATION. 

When  a  witness  has  been  examined  in  chief  bj  the  party 
who  calls  him,  the  opposite  party,  or  his  counsel,  has  a  right 
to  cross-examine  him.  This  right  is  discretionary,  and  when 
the  examination  in  chief  has  resulted  in  clear,  conclusive,  or 
unimpeachable  evidence,  it  will  be  prudent  for  the  adverse 
party  not  to  claim  his  privilege ;  for  cross-examination  in 
such  a  case,  instead  of  weakening  the  evidence,  generally 
strengthens  and  confirms  it.  So,  where  the  adverse  party 
does  not  dispute  the  truth  of  his  opponent's  case,  but  relies 
on  a  justification  or  an  excuse,  he  will  not  think  it  desirable, 
generally,  to  cross-examine  a  witness. 

Objects  of  cross-examination.  As  the  object  of  the  exami- 
nation in  chief  is  to  lay  all  the  material  evidence  of  a  case 
before  the  court,  so  the  objects  of  cross-examination  are  to 
impeach  the  accuracy,  credibility,  and  general  value,  of  that 
evidence ;  to  sift,  detect^  and  expose  discrepancies,  or  to  elicit 
suppressed  facts,  which  weaken  or  qualify  the  case  of  the 
examining  party,  and  support  the  case  of  the  cross-examining 
party.  It  is  therefore,  generally,  a  rule  that  on  cross- 
examination  an  adverse  witness  may  be  asked  leading  ques- 
tions (w). 

The  reason  for  excluding  leading  questions  on  the  examina- 
tion in  chief,  on  which  the  witness  is  generally  favourable  to 
the  examiner,  does  not  usually  apply  to  cross-examination,  on 

(m)  S,  y.  Burd^tt,  Dears.  431.  ^^W  -B-  t.  ffardy,  24  How.  St.  Tr. 
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whioh  the  witnesa  is  as  generally  hostile  to  the  cross-examiner. 
Accordingly,  on  cross-examination,  a  witness  may  be  asked  in 
direct  words  as  to  the  truth  or  falsehood  of  a  matter  whioh 
bears  substantially  on  the  issue.  Thus,  in  debt  for  goods, 
when  the  defence  is  an  unexpired  term  of  credit,  a  witness 
who  proves  the  sale  and  the  debt  cannot  properly  be  asked  in 
chief  whether  he  sold  a  particular  description  of  goods  to  the 
defendant  at  a  certain  price  and  for  present  payment ;  but  he 
should  be  asked  separately  whether  he  sold  any  goods  at  all, 
and,  if  so,  what  they  were,  and  what  were  the  terms  of  pay- 
ment. On  the  other  hand,  in  cross-examination  he  may  be 
asked  about  the  goods  specifically  and  by  name,  and  whether 
it  was  not  imderstood  between  the  parties  that  the  purchaser 
'was  to  have  a  specific  time,  such  as  a  year,  of  credit ;  but  the 
rule  under  consideration  appears  to  be,  and  is  practically, 
subject  to  the  restriction  that  a  witness,  even  on  cross- 
examination,  can  be  asked  leading  questions  only  if  he  is,  or 
appears  to  be,  adverse  to  the  cross-examiner ;  and  where  the 
witness  appears  to  be  favourable  to  him,  the  court  will  some- 
times, and  even  frequently,  not  suffer  even  a  cross-examiner 
to  lead  his  opponent's  witness.  Thus,  on  Hardy's  trial,  a 
witness  for  the  prosecution,  on  evincing  a  favourable  dis- 
position towards  the  prisoner,  was  asked  by  his  counsel 
whether,  at  a  meeting,  certain  persons  had  not  used  certain 
specified  expressions  which,  if  uttered,  would  have  been 
favourable  to  the  defence  ;  but  the  court  held  that  in  such  a 
case  counsel  could  not  put  words  into  the  witness's  mouth ; 
and  Buller,  J.,  said :  "  Tou  may  lead  a  witness  upon  a  cross- 
examination  to  bring  him  directly  to  the  point  as  to  the 
answer ;  but  you  cannot  go  the  length  of  putting  into  the 
witness's  mouth  the  very  words  whioh  he  is  to  echo  back 
again  "  (o). 
In  examining  in  chief,  the  object  of  the  party  should  be  to 

(o)  24  How.  St.  Tr.  659. 
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elicit  from  the  witness  all  the  material  facts  which  he  is 
called  to  prove,  and  to  take  especial  care  that  tiie  witness 
does  not  stand  down  before  the  latter  has  proved  that  part  of 
the  case  which  he  is  expected  to  prove.  Generally,  it  is 
desirable  and  proper  to  ask  him  only  such  questions  as  will 
confine  him  to  the  matter  in  issue,  and  such  as  will  elicit  his 
own  personal  and  independent  account  of  it.  Unless  he 
deviates  into  hearsay  or  other  inadmissible  kinds  of  evidence, 
or  unless  he  rambles  into  utterly  irrelevant  matters,  it  is 
always  the  right,  as  it  is  generally  the  prudent,  course  not  to 
interrupt  a  witness  when  examining  him  in  chief.  If  he  is 
hostile  or  dishonest,  a  more  stringent  style  of  examination 
may  be  adopted ;  but  if  he  is  favourable,  or  even  adverse, 
but  honest,  a  party  will  seldom  lose  anything  by  suffering  u 
witness  to  give  his  own  un  garbled  version  of  a  circumstance ; 
and  such  a  course  will  always  be  most  satisfactory  to  the 
court,  and  most  conducive  to  the  administration  of  justice. 
In  criminal  cases,  especially  where  a  prisoner  is  not  defended, 
it  is  the  practice,  and  probably  the  duty,  of  a  prosecuting 
counsel,  to  ask  a  witness  questions  which  are  favourable  in 
their  object  to  the  prisoner ;  for  the  duty  of  a  prosecuting 
counsel  is  to  lay  all  material  evidence  impartially  before  the 
court,  and  not  to  press  for  a  conviction.  In  all  such  cases, 
and  in  cross-examination  as  on  the  examination  in  chief,  the 
court  will  exercise  its  discretion  as  to  how  far  it  is  desirable 
and  consistent  with  the  ends  of  justice  to  allow  a  question  to 
be  put  in  a  leading  form.  It  has  been  stated,  however,  by 
Alderson,  B.,  that  the  right  to  lead  on  cross-examination 
exists  whether  the  witness  be  favourable  or  not  (p). 

Great  latitude  is  allowed  as  to  the  questions  which  a  party 
is  permitted  and  entitled  to  ask  on  cross-examination,  and  he 
will  seldom  be  stopped  by  the  court  unless  the  question  is 
manifestly  irrelevant  to  the  case,  and  calculated  neither  to 

{p)  Parkin  v.  Moottf  7  0.  &  P.  408. 
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qualify  tbe  examination  in  chief  nor  to  impeach  the  credit  of 
the  witness.  It  is  manifest  that  questions,  which  would  be 
clearly  irrelevant  on  the  examination  in  chief,  may  be  of  the 
highest  importance  when  asked  on  cross-examination.  Gene- 
rally speaking,  in  cross-examination  a  witness  may  be  asked 
any  question,  the  answer  to  which  may  have  a  tendency  to 
affect  his  credit ;  but  he  will  not  always  be  obliged  to  answer 
such  questions;  and,  generally,  he  may  be  asked  questions 
which  affect  his  veracity  or  his  memory,  such  as,  whether  he 
has  been  convicted  on  a  trial  on  a  criminal  charge  ;  whether 
he  is  a  relation,  or  intimate  friend,  or  under  any  special 
obligation,  to  the  party  who  calls  him;  whether  he  is  not 
identified  or  connected  with  him  in  interest ;  whether  he  has 
not  been  on  terms  of  enmity  with  the  adverse  party ;  and 
whether  his  memory  is  not  defective  genereilly,  or  as  to  the 
particular  transaction.  Such  questions  are  within  the  cir- 
cumference of  the  issue,  although  not  within  that  inner  circle 
to  which  the  examination  in  chief  is  confined. 

By  the  E.  S.  C.  1883,  Order  36,  r.  38,  "  The  judge  may 
in  all  cases  disallow  any  questions  put  in  cross-examination 
of  any  party  or  other  witness  which  may  appear  to  him  to  be 
vexatious,  and  not  relevant  to  any  matter  proper  to  be 
inquired  into  in  the  cause  or  matter."  This  provision  was 
new ;  but  the  court  had  always  power  to  stop  a  rambling, 
prolix,  or  irrelevant  cross-examination.  Where  the  questions 
appear  to  be  irrelevant,  but  the  cross-examiner  undertakes  to 
show  that  they  are  material,  they  will  not  be  disallowed  (r). 

Generally  speaking,  a  cross-examination  will  be  held  irre- 
levant where  it  tends  neither  to  contradict  nor  to  qualify  the 
result  of  the  examination  in  chief,  nor  to  impeach  the  credit 
of  the  witness.  It  is  also  irrelevant  in  civil  proceedings, 
when  it  is  sought  to  infer  an  act  of  a  party  from  his  dealings 
with  a  third  party.     Thus,  in  an  action  for  a  nuisance,  the 

(r)  Eaigh  v.  Belcher,  7  C.  &  P.  389. 
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defoBdant's  witness  cannot  be  asked  on  Gross-examination 
whether  compensation  for  a  similar  nuisance  has  not  been 
paid  by  the  defendant  to  a  third  person  in  the  same  position 
as  the  plaintifF  («).  So,  evidence  of  the  mode  in  which  a 
party  has  contracted  with  third  parties  is  no  evidence  of  the 
mode  in  which  he  contracted  with  the  adverse  party  in  a 
similar  transaction ;  and  the  latter  cannot  ask  a  witness  on 
cross-examination  as  to  the  terms  on  which  the  party  con- 
tracted with  such  third  parties  {f}.  Again,  a  witness  cannot 
be  asked  as  to  the  statement  or  admission  of  a  third  person 
to  show  that  a  liability  belongs  to  such  third  person,  and  not 
to  the  party  charged,  for  such  evidence  would  be  hearsay  (u) ; 
but  he  may  be  asked  whether  such  a  third  person  is  not  the 
person  to  whom  a  credit  was  given,  or  who  was  dealt  with  as 
the  party  originally  liable,  and  it  seems  that  he  may  be 
asked  such  a  question  as  the  foregoing,  in  order  to  test  his 
memory  or  credibility  (f). 

If  a  witness,  after  being  sworn,  is  not  examined  in  chief, 
the  counsel  of  the  other  party  has  a  right  to  cross-examine, 
imless  the  witness  has  been  called  under  a  mistake,  e.g.y  under 
the  mistaken  idea  that  he  knew  something  of  the  transaction 
he  was  called  to  prove,  when  in  fact  he  knew  nothing  {x). 

A  witness  who  has  been  called  by  neither  party  may  be 
called  and  examined  by  the  judge,  and  then  he  is  the  witness 
of  the  judge  and  not  of  either  of  the  parties.  The  rules  as 
to  the  cross-examination  of  such  a  witness  have  thus  been 
stated  by  Lord  Esher,  M.  E. :  "  The  counsel  of  neither  party 
has  a  right  to  cross-examine  him  without  the  permission  of 
the  judge.  The  judge  must  exercise  his  discretion  whether 
he  will  allow  the  witness  to  be  cross-examined.  If  what  the 
witness  has  said  in  answer  to  the  questions  put  to  him  by  the 

(<)  Tennani  y.  Mamilt<m,  7  G.  &  F.  (ti)  Watta  y.  Zf/ona,  6  M.  &  G. 

122.  1047. 

(Q  HoUingham  y.  Ecad,  4  C.  B.,  (x)   Wood  y.  Maekiruony  2  Moody 

N.  S.  888.  &  Bob.  273. 
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judge  is  adverse  to  either  of  the  parties,  the  judge  would  no 
doubt  allow,  and  he  ought  to  allow,  that  party's  counsel  to 
cross-examine  the  witness  upon  his  answers.  A  general 
fishing  cross-examination  ought  not  to  be  permitted  "  (y). 


IMPEACHING  THE  CHARACTER  OF  A  WITNESS. 

In  order  to  impeach  the  character  of  a  witness,  he  may  be 
asked,  on  cross-examination,  whether  he  has  committed  any 
crime,  or  been  guilty  of  other  immoral  conduct ;  but  gene- 
rally, if  he  answers  in  the  negative,  the  fact  cannot  be  proved 
by  the  cross-examiner  unless  it  be  material  to  the  issue.  In 
other  cases  the  answer  of  the  witness  is  conclusive  (s).  Gene- 
rally, evidence  of  bad  character  cannot  be  given ;  but  an 
exception  to  this  general  rule  in  civil  proceedings  was  insti- 
tuted by  the  Common  Law  Procedure  Act,  1854,  and  now 
by  the  Evidence  and  Criminal  Practice  Act,  1865  (a),  sect.  6, 
which  applies  in  all  courts,  criminal  as  well  as  civil,  it  is 
enacted  that  "a  witness  may  be  questioned  as  to  whether 
he  has  been  convicted  of  any  felony  or  misdemeanor ;  and 
upon  being  so  questioned,  if  he  either  denies  or  does  not 
adn^t  the  fact,  or  refuses  to  answer,  it  shall  be  lawful  for  the 
cross-examining  party  to  prove  such  conviction ;  and  a  certi- 
ficate containing  the  substance  and  effect  only  (omitting  the 
formal  part)  of  the  indictment  and  conviction  for  such 
offence,  purporting  to  be  signed  by  the  clerk  of  the  court,  or 
other  officer  having  the  custody  of  the  records  of  the  court 
where  the  offender  was  convicted,  or  by  the  deputy  of  such 
clerk  or  officer  (for  which  certificate  a  fee  of  five  shillings  and 
no  more  shall  be  demanded  or  taken),  shall  upon  proof  of  the 
identity  of  the  person  be  sufficient  evidence  of  the  said  con- 

{y)  Qmlton  ▼.    Disbomiffh,  (1894)  (c)  Ferei  y.  mil,  16  C.  B.  207. 

2  Q.  B.  316.  (a)  28  Vict.  o.  18. 
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viction,  without  proof  of  the  signature  or  oflSoial  character  of 
the  person  appearing  to  have  signed  the  same."  It  has  been 
held  that  a  party  to  a  cause,  who  gives  evidence  on  his  own 
behalf,  may  be  asked  in  cross-examination  if  he  has  ever  been 
convicted  of  any  felony  or  misdemeanor,  and  that  if  he 
denies  or  refuses  to  answer,  the  opposite  party  may  prove  the 
conviction,  although  the  fact  of  the  conviction  may  be 
altogether  irrelevant  to  the  matter  in  issue  in  the  cause  (6). 

If  a  witness  is  asked  on  cross-examination  whether  he 
ever  made  a  former  verbal  statement,  as  to  matters  connected 
with  the  issue,  different  to  that  which  he  has  made  at  the 
trial,  and  if  he  answers  in  the  negative,  evidence  may  be 
given  that  he  has  made  such  a  former  statement ;  but  it  is 
necessary  to  lay  a  foundation  for  such  evidence  by  first 
stating  to  the  witness  all  the  circumstances  under  which  he  is 
supposed  to  have  made  such  a  former  and  contradictory 
statement,  in  order  that  he  may  have  an  opportunity  of 
refreshing  his  memory,  and  explaining  the  discrepancy  (c). 
In  the  words  of  Alderson,  B.,  "  a  witness  may  be  asked  any 
question  which,  if  answered,  would  qualify  or  contradict 
some  previous  part  of  that  witness's  testimony,  given  on  the 
trial  of  the  issue,  and,  if  that  question  is  put  to  him  and 

answered,  the  opposite  party  may  then  contradict  him 

You  may  ask  him  any  question  material  to  the  issue,  and  if 
he  denies  it  you  may  prove  that  fact,  as  you  are  at  liberty  to 
prove  any  fact  material  to  the  issue"  (d).  This  principle 
has  also  been  extended  by  the  4th  section  of  the  Evidence 
and  Criminal  Practice  Amendment  Act,  1865  (e),  which  is 
applicable  in  all  courts,  civil  and  criminal,  and  enacts  that, 
"if  a  witness  upon  cross-examination  as  to  a  former  state- 
ment made  by  him,  relative  to  the  subject-matter  of  the 

(b)  Ward  ▼.   Sinfield,  49  L.  J.,  {d)  Att.-Oen.  t.  Biteheock,  1  Ex. 
0.  P.  697.                                                  102. 

(c)  CrowUy  y.  Fag$,  7  0.  &  P.  791.  [e)  28  Vict.  c.  18. 
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oausOi  and  inoonsifitent  with  his  present  testimonji  does  not 
distinctly  admit  that  he  has  made  such  statement,  proof  may 
be  given  that  he  did  in  fact  make  it ;  but,  before  such  proof 
can  be  given,  the  circumstances  of  the  supposed  statement, 
sufficient  to  designate  the  particular  occasion,  must  be 
mentioned  to  the  witness,  and  he  must  be  asked  whether  or 
not  he  has  made  such  statement.''  A  witness  may  be  recalled 
for  the  purpose  of  proving  an  inconsLstent  statement  made  by 
a  subsequent  witness  (/). 

In  other  cases,  where  a  witness  is  asked  on  cross-examina- 
tion a  question  which  is  not  material  to  the  subject-matter  of 
the  case,  and  which  is  intended  merely  to  impeach  his 
veracity,  it  was  long  doubted,  and  is  still  doubtful  in  some 
measure,  how  far  evidence  can  be  given  to  contradict  an 
answer  to  such  an  immaterial  question.  There  are  authorities 
both  ways;  but  the  modem  doctrine  appears  to  be  that, 
although  such  evidence  cannot  be  received  to  disprove  a 
statement  of  the  witness  as  to  an  irrelevant  fact,  it  may  be 
given  in  some  cases  to  contradict  an  answer  to  a  question 
which  tends  to  impeach  his  general  veracity. 

When  it  is  sought  to  impeach  the  veracity  of  a  witness, 
evidence  cannot  be  given  of  any  particular  acts  of  falsehood 
or  dishonesty,  because  it  is  presumed  that  a  witness  does  not 
attend  prepared  to  rebut  particular  charges  nor  to  justify  the 
whole  course  and  details  of  his  private  life.  A  witness, 
therefore,  who  is  called,  as  is  allowable,  to  impeach  the 
veracity  of  another  witness,  cannot  be  asked  as  to  particular 
acts  in  the  life  of  the  impeached  witness,  but  generally  only 
whether  he  would  believe  him  on  his  oath(^).  In  such  a 
case  the  party  calling  the  impeached  witness  may  re-establish 
his  character  by  calling  witnesses  to  his  general  good  cha« 
racter  (h).     Questions  may  be  put  to  a  witness  which  have  a 

(/)  Sykes  v.  ffaig,  44  L.  T.,  N.  S        £.  y.  Sroum,  36  L.  J.,  M.  C.  59. 
67.  {h)  Annetley  v.  Lord  Angleaea^   17 

(^)  B.  V.  Brophamy  4  C.  &  P.  392  ;       How.  St.  Tr.  1430. 
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direct  tendency  to  show  that  he  is  not  impartial,  and  his 
answers  may  be  contradicted  by  other  witnesses ;  and  there- 
fore a  witness  may  be  asked  if  he  has  accepted  a  bribe,  and  if 
he  denies  it  the  acceptance  of  the  bribe  may  be  proved 
aliunde  {%) ;  but  if  he  is  asked  whether  he  has  said  that  he  has 
been  offered  a  bribe,  and  he  denies  it,  evidence  to  contradict 
him  is  inadmissible  {j). 

When  it  is  proposed  to  contradict  a  former  statement  in 
writing  by  a  witness,  the  existing  rule  for  all  courts,  civil  and 
criminal,  is  under  the  Evidence  and  Criminal  Practice  Amend- 
ment Act,  1865,  s.  5  (A),  the  following :  "  A  witness  may  be 
cross-examined  as  to  previous  statements  made  by  him  in 
writing,  or  reduced  into  writing,  relative  to  the  subject- 
matter  of  the  cause,  without  such  writing  being  shown  to 
him ;  but  if  it  is  intended  to  contradict  such  witness  by  the 
writing,  his  attention  must,  before  such  contradictory  proof 
can  be  given,  be  called  to  those  parts  of  the  writing  which 
are  to  be  used  for  the  purpose  of  contradicting  him ;  provided 
always,  that  it  shall  be  competent  for  the  judge,  at  any  time 
during  the  trial,  to  require  the  production  of  the  writing  for 
his  inspection,  and  he  may  thereupon  make  such  use  of  it  for 
the  purpose  of  the  trial  as  he  shall  think  fit "  (/). 

In  criminal  cases,  where  a  prisoner  calls  witnesses  only  to 
character,  it  is  not  usual  for  the  prosecuting  counsel  to  cross- 
examine  them,  although  strictly  he  has  the  right  to  do  so,  and 
he  may  adduce  evidence  to  rebut  such  evidence  of  good 
character  (w). 

In  concluding  the  subject  of  impeaching  a  witness,  the 
remarks  of  Lord  Herschell  on  this  subject,  in  the  case  of 
Broume  v.  Dunn  (w),  may  be  appropriately  quoted :  "  I  cannot 
help  saying,  that  it  seems  to  me  to  be  absolutely  essential  to 

(i)  See  R.  V.  Langhorn,  7  How.  St.  (/)  See  Larhy  y.  Ounley,  1  H.  & 

Tr.  446.  N.i. 

^U)  ML^Qen.  y.  Hitchcock,  1  Ex.  ^^j  ^  ^^  ^^^^  ^  ^  ^  ^20. 

(k)  28  Vict.  c.  18.  («)  «  Reports  67. 
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the  proper  conduot  of  a  cause,  where  it  is  intended  to  he 
<9^g^Bted  that  a  witness  is  not  speaking  the  truth  on  a 
particular  point,  to  direct  his  attention  to  the  fact  by  some 
questions  put  in  cross-examination  showing  that  that  imputa* 
tion  is  intended  to  be  made,  and  not  to  take  his  evidence  and 
pass  it  bj  as  a  matter  altogether  unchallenged,  and  then, 
when  it  is  impossible  for  him  to  explain,  as  possibly  he  might 
be  able  to  do,  the  circumstances  which,  it  is  suggested,  indicate 
that  his  story  is  not  to  be  believed,  to  argue  that  he  is  a 
witness  unworthy  of  credit.  I  have  always  understood  that 
if  you  intend  to  impeach  a  witness,  you  are  bound,  while  he 
is  in  the  box,  to  give  him  an  opportunity  of  making  any 
explanation  which  is  open  to  him ;  and,  as  it  seems  to  me, 
that  is  not  only  a  rule  of  professional  practice  in  the  conduct 
of  a  case,  but  is  essential  to  fair  play  and  fair  dealing  with 
witnesses.  Sometimes  complaint  has  been  made  of  excessive 
cross-examination  of  witnesses,  and  it  has  been  complained  of 
as  undue ;  but  it  seems  to  me  that  a  cross-examination  of  a 
witness  which  errs  in  the  direction  of  excess  may  be  far  more 
fair  to  him  than  to  leave  him  without  cross-examination,  and 
afterwards  to  suggest  that  he  is  not  a  witness  of  truth :  I 
mean  upon  a  point  on  which  it  is  not  otherwise  perfectly 
clear  that  he  has  had  full  notice  beforehand  that  there  is  an 
intention  to  impeach  the  credibility  of  the  story  he  is  telling. 
Of  course,  I  do  not  deny  for  a  moment  that  there  are  cases  in 
which  that  notice  has  been  so  distinctly  and  immistakeably 
given,  and  the  point  on  which  he  is  impeached,  and  is  to  be 
impeached,  is  so  manifest,  that  it  is  not  necessary  to  waste 
time  in  putting  questions  to  him  upon  it.  All  I  am  saying 
is,  that  it  will  not  do  to  impeach  the  credibility  of  a  witness 
upon  a  matter  on  which  he  has  not  had  any  opportunity  of 
giving  an  explanation  by  reason  of  there  having  been  no 
suggestion  whatever  in  the  course  of  the  case  that  his  story 
is  not  accepted." 
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THE  BE-EXAMINATION. 

When  the  oross-exomination  of  the  witness  is  ooncluded, 
the  partj  who  called  him  has  the  right  to  re-examine  him  on 
all  matters  arising  out  of  the  cross-examination,  for  the 
purpose  of  reconciling  any  discrepancies  that  maj  exist 
between  the  evidence  on  the  examination  in  chief,  and  that 
which  has  been  given  on  cross-examination,  or  for  the  purpose 
of  removing,  or  diminishing,  any  suspicion  that  the  cross- 
examination  may  have  cast  on  the  evidence  in  chief ;  but  the 
re-examining  counsel  cannot  ask  the  witness  as  to  new 
matter;  or,  in  other  words,  the  questions  which  may  be 
asked  must  be  exclusively  such  as  are  connected  with,  and 
arise  out  of,  the  cross-examination ;  and  no  questions  can  be 
asked  on  re-examination  tending  to  introduce  new  evidence 
which  might  have  been  given  on  the  examination  in  chief  (o). 
Thus,  in  The  Queen^s  Case  (o).  Lord  Tenterden,  in  delivering 
the  judgment  of  the  court,  said  :  "  I  think  that  counsel  has  a 
right  upon  re-examination  to  ask  all  questions  which  may  be 
proper  to  draw  forth  an  explanation  of  the  sense  and  meaning 
of  the  expressions  used  by  the  witness  on  cross-examination, 
if  they  be  in  themselves  doubtful,  and  also  of  the  motive 
by  which  the  witness  was  induced  to  use  those  expressions ; 
but  I  think  he  has  no  right  to  go  further,  and  to  introduce 
matter  new  in  itself,  and  not  wanted  for  the  purpose  of  ex- 
plaining either  the  expressions  or  the  motives  of  the  witness." 
It  is  therefore  held  that  a  witness  who  has  been  cross- 
examined  as  to  a  conversation  with  a  party,  cannot  be  re- 
examined as  to  parts  of  the  conversation  not  connected  with 
the  portion  to  which  the  cross-examination  referred  (p) ;  but 
where  a  party  has  omitted  to  put  a  question  on  the  examina- 
tion in  chief,  a  judge  will  usually  put  it,  if  requested  to  do  so 
by  counsel.    The  judge  has  also  a  discretionary  power  to 

(o)  QueenU  Case,  2  B.  &  B.  297.  {p)  Ftinee  y.  8amo,  7  A.  ScE,  627, 
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recall  a  witness  at  any  time  for  the  purpose  of  putting  a 
question  to  him.  The  re-examination  practically  closes  the 
examination  of  a  witness;  although  occasionally  witnesses 
are  called  to  justify  the  character  of  an  impeached  witness,  or 
to  impeach  the  character  of  an  impeaching  witness. 

The  party  who  calls  a  witness,  or  who  produces  any  kind 
•of  evidence,  gives  the  adverse  party  the  right  of  reply,  and  he 
will  have  no  right  to  re-examine  a  witness  if  the  adverse 
party  declines  to  cross-examine.  In  civil  proceedings,  counsel 
or  a  party  haus  a  right  to  sum  up  the  evidence  of  the  witnesses 
whenever  there  would  not  otherwise  be  a  right  of  reply. 
This  is  now  the  practice  under  the  Common  Law  Procedure 
Act,  1854,  the  eighteenth  section  of  which  enacts  that — 
"  Upon  the  trial  of  any  cause  the  addresses  to  the  jury  shall 
be  regulated  as  follows: — The  party  who  begins,  or  his 
counsel,  shall  be  allowed,  in  the  event  of  his  opponent  not 
announcing,  at  the  close  of  the  case  of  the  party  who  begins, 
his  intention  to  adduce  evidence,  to  address  the  jury  a  second 
time  at  the  close  of  the  case,  for  the  purpose  of  summing  up 
the  evidence ;  and  the  party  on  the  other  side,  or  his  counsel, 
shall  be  allowed  to  open  the  case,  and  also  to  sum  up  the 
evidence,  if  any ;  and  the  right  to  reply  shall  be  the  same  as 
at  present."  Under  this  section,  when  the  judge  rules  that 
there  is  no  evidence  to  go  to  the  jury,  a  party  has  no  right  to 
sum  up  {q) ;  and  unless,  at  the  close  of  the  plaintiff's  case, 
the  defendant  announces  his  intention  to  adduce  evidence,  it 
seems  that  he  loses  the  right  to  do  so  (r). 

Sect.  2  of  the  Criminal  Evidence  and  Practice  Amendment 
Act,  1865  (s),  regulates  the  procedure  in  all  trials  for  felony 
or  misdemeanor,  as  follows : — "  If  any  prisoner  or  prisoners, 
defendant  or  defendants,  shall  be  defended  by  counsel  (^),  but 

(q)  Sodffe8  r,  Ancrumy  II  "Ex.  2U.  (<)  ''Goonser'    includes   «attor- 

Outeley,  1  H.  &  N.  3.  ^  ^^  ^^  ^  ^pp^  ^  advocates 

(*)  28  Vict.  0.  18.  (b.  9). 
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tiot  otherwise,  it  shall  be  the  duty  of  the  presiding  judge,  at 
the  close  of  the  case  for  the  prosecution,  to  ask  the  counsel 
for  each  prisoner  or  defendant  so  defended  by  counsel, 
whether  he  or  they  intend  to  adduce  evidence,  and  in  the 
event  of  none  of  them  thereupon  announcing  his  intention  to 
adduce  evidence,  the  counsel  for  the  prosecution  shall  be 
allowed  to  address  the  jury  a  second  time  in  support  of  his 
case,  for  the  purpose  of  summing  up  the  evidence  against 
such  prisoner  or  prisoners,  defendant  or  defendants ;  and 
upon  every  trial  for  felony  or  misdemeanor,  whether  the 
prisoners  or  defendants,  or  any  of  them,  shall  be  defended 
by  counsel  or  not,  each  or  every  such  prisoner  or  defendant, 
or  his  or  their  counsel  respectively,  shall  be  allowed,  if  he  or 
they  shall  think  fit,  to  open  his  or  their  cases  respectively ; 
and  after  the  conclusion  of  such  opening  or  of  all  such 
openings,  if  more  than  one,  such  prisoner  or  prisoners,  or 
defendant  or  defendants,  or  their  counsel,  shall  be  entitled  to 
examine  such  witnesses  as  he  or  they  may  think  fit,  and 
when  all  the  evidence  is  concluded,  to  sum  up  the  evidence 
respectively  ;  and  the  right  of  reply,  and  practice  and  course 
of  proceedings,  save  as  hereby  altered,  shall  be  as  at  present." 
It  may  be  noticed  before  concluding  this  chapter,  that  no 
action  will  lie  against  a  witness  for  what  he  says  or  does  in 
giving  evidence  before  a  court  of  justice ;  public  policy 
requiring  that  witnesses  should  give  their  testimony  free 
from  any  fear  of  being  harassed  by  an  action  on  an  allega- 
tion, whether  true  or  false,  that  they  acted  from  malice  {u). 
This  privilege  has  been  held  to  extend  to  a  witness  com- 
pellable and  required  to  attend  and  give  evidence  before  a 
military  court  of  inquiry,  held  imder  the  Queen's  Begula- 
tions  {x)f  and  to  a  witness  examined  before  a  Select  Com- 
mittee of  the  House  of  Commons  (y).    Now,  by  the  Wit- 

{u)  Seaman  y.  NethereUft,  2  C.  P.  D.       7  E.  &  I.  744. 
53.  (y)  Gqffln  v.  Donnelly,  6  Q.  B.  D. 

(x)  Dawkins  ▼.  Lord  Rokehfy  L.  R.,       307. 
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nesses  (Public  Inquiries)  Proteotion  Aot,  1892  (s),  s.  2 : 
<<  Every  person  who  commits  any  of  the  following  acts,  that 
is  to  say,  who  threatens,  or  in  any  way  punishes,  damnifies, 
or  injures,  or  attempts  to  punish,  damnify,  or  injure  any 
person  for  having  given  evidence  upon  any  inquiry,  or  on 
account  of  the  evidence  which  he  has  given  upon  any  such 
inquiry,  shall,  unless  such  evidence  was  given  in  bad  faith, 
be  guilty  of  a  misdemeanor,  and  be  liable  upon  conviction 
thereof  to  a  maximum  penalty  of  one  hundred  pounds,  or  to 
a  majdmum  imprisonment  of  three  months '' ;  and  by  the 
1st  section :  "  In  this  Act  the  word  *  inquiry '  shall  mean  any 
inquiry  held  under  the  authority  of  any  Boyal  Commission^ 
or  by  any  committee  of  either  House  of  Parliament,  or  pur- 
suant to  any  statutory  authority,  whether  the  evidence  at 
such  inquiry  is  or  is  not  given  on  oath,  but  shall  not  include 
any  inquiry  by  any  court  of  justice." 

What  a  man  says  before  he  enters,  or  after  he  has  left  the 
witness  box  is  not  privileged ;  and  if  a  man  when  in  the 
witness  box  takes  advantage  of  his  position  to  utter  some- 
thing having  no  reference  to  the  cause  or  matter  of  inquiry, 
in  order  to  assail  the  character  of  another,  as  if  he  were 
asked,  "  Were  you  at  York  on  a  certain  day  ?  "  and  he  were 
to  answer  "Yes,  and  A.  B.  picked  my  pocket  there,"  it 
certainly  might  well  be  said  in  such  a  case  that  the  state- 
ment was  altogether  dehors  the  character  of  witness,  and  not 
within  the  privilege  {a). 

W  65  4  66  Vict.  0.64.  ..^/^^l^^^  '•' "^"^ 
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CHAPTER  III. 

THE  SXrBSTAirCE  OF  TEE  ISSUE. 

It  is  enouffh  if  only  the  substauce  of  the  issue  is 
proved. 

In  other  words,  a  party  will  have  suffiaiently  proved  his 
ease  if  he  substantially  establishes  his  allegations ;  and  he 
will  not  be  prejudiced  by  failing  to  prove  matter  which  is 
unnecessary  to  support  his  claim,  and  may  therefore  be 
disregarded  as  surplusage.  Generally  speaking,  aUegations 
which  are  introductory  and  explanatory  may  be  treated  as 
matter  of  mere  inducement,  and  consequently  as  surplus- 
age (a) ;  but  it  is  not  every  unnecessary  allegation  which  may 
be  treated  as  surplusage,  for  irrelevant  matter  may  be  so 
connected  and  incorporated  with  essential  matter,  as  to 
render  them  legally  inseparable;  and  where  this  is  so  the 
irrelevant  matter  must  be  proved. 

If  words  which  are  without  meaning,  or  which  have  been 
introduced  by  mistake,  are  inserted  in  pleadings,  they  could 
be  struck  out  as  surplusage  at  common  law  {b).  Thus,  in 
tort  involving  a  claim  for  a  sum  certcdn,  it  is  immaterial  that 
the  sum  due,  as  proved,  is  less  than  the  sum  claimed ;  but 
where  a  contract  is  set  out  by  the  plaintiff  in  his  pleadings  he 
cannot  recover,  unless  it  is  correctly  stated ;  and  if  he  pro- 
fesses to  set  out  a  title,  he  must  do  so  correctly  (c).    These 

223  W  C^tctnneti  v.  Fhtlhpsy  3  T.  R. 

(b)  King  v.  Fipp^tty  1  T.  B.  236.  ^^^' 
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principles  are  best  illustrated  by  the  leading  case  of  Binsfow 
V.  Wright  (flf),  which  was  an  action  by  a  landlord  against 
sheriffsy  for  taking  in  execution  the  goods  of  his  tenant 
without  paying  a  year's  rent,  which  was  due  to  him  ;  and  the 
declaration  stated  a  demise  for  a  year  on  reservation  of  a 
rent  payable  quarterly;  but  there  was  no  evidence  of  the 
times  of  payment.  It  was  urged  that  the  contract  was  not 
the  gist  of  the  action,  and  that  the  plaintiff  was  entitled  to  a 
verdict,  on  showing  that  a  year's  rent  was  in  arrear ;  but  the 
court  directed  a  non-suit^  and  Lord  Mansfield,  although  he 
had  at  first  thought  the  plaintiffs  case  established,  said:— 
^*  I  am  convinced  that  it  is  better  for  the  sake  of  justice  that 
the  strict  rule  should  in  this  case  prevail.  I  have  always 
thought)  and  often  said,  that  the  rules  of  pleading  are 
founded  on  good  sense.  Their  objects  are  precision  and 
brevity.  It  is  easy  for  a  party  to  state  his  cause  of  action. 
If  it  is  founded  on  a  deed,  he  need  not  set  forth  more  than 
that  part  which  is  necessary  to  entitle  him  to  recover.  .  .  . 
The  distinction  is  between  that  which  may  be  rejected  as 
surplusage,  and  what  cannot.  When  the  declaration  con- 
tains impertinent  matter,  foreign  to  the  cause,  and  which  the 
master  on  a  reference  to  him  would  strike  out  (irrelevant 
covenants  for  instance),  that  will  be  rejected  by  the  court, 
and  need  not  be  proved.  But  if  the  very  ground  of  the 
action  is  misstated,  as  where  you  undertake  to  recite  that 
part  of  a  deed  on  which  the  action  is  founded,  and  it  is  mis- 
recited,  that  will  be  fatal ;  for  then  the  case  declared  on  is 

different  from  that  which  is  proved,  and  you  must  recover 
secundum  probata  et  allegata,  ...  In  the  present  case  the 
plaintiff  undertakes  to  state  the  lease,  and  states  it  falsely." 
This  doctrine  has  been  further  stated  by  Lord  Ellenborough : 
**  With  respect  to  what  averments  are  necessary  to  be  proved, 
I  take  the  rule  to  be  that,  if  the  whole  of  an  averment  may 

{d)  Doug.  666. 
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be  struck  out  without  destroying  the  plaintiff's  right  of 
aotion,  it  is  not  necessary  to  prove  it,  but  otherwise  if  the 
whole  cannot  be  struck  out  without  getting  rid  of  a  part 
essential  to  the  cause  of  action,  for  then,  though  the  averment 
may  be  more  particular  than  it  need  have  been,  the  whole 
must  be  proved,  or  the  plaintiff  cannot  recover"  (e). 

A  plea  of  tender  is  proved  by  evidence  of  tender  of  a  larger 
sum  than  is  alleged  (/) ;  but  if  the  plaintiff  replies  that, 
after  the  cause  of  action  accrued,  but  before  tender,  he 
demanded  the  sum,  a  demand  of  the  precise  sum  tendered 
must  be  proved  {g).  So,  a  plea  of  payment  in  accord  and 
satisfaction  is  proved  by  proof  of  payment  of  a  sum  sufficient 
to  cover  the  plaintiff's  real  demand  (k). 

In  slander  it  is  enough  to  prove  the  material  words  on  the 
record:  and  where  there  are  several  actionable  words,  it  is 
enough  to  prove  some  of  them  {%) ;  but  it  is  not  enough  to 
prove  merely  equivalent  words  {k). 

In  an  action  for  disturbing  the  plaintiff's  commonable 
rights  by  putting  cattle  on  the  land,  the  defendant  pleaded 
common  appurtenant,  and  the  plaintiff  replied  that  all  the 
said  cattle  were  not  commonable,  and  it  was  held  that  the 
plea  was  supported  by  proof  that  some  of  the  defendant's 
cattle  on  the  land  were  commonable,  and  that  the  plaintiff 
could  not  insist  on  a  surcharge  (/).  Where,  in  an  action  of 
trespass,  the  defendant  pleaded  a  licence  to  erect  and  main- 
tain a  wall  on  the  iocus  in  qiw^  and  proved  a  licence  to  erect 
but  not  to  maintain,  the  verdict  was  directed  against  him  {m). 

In  an  action  for  an  account,  it  is  only  necessary  to  prove 
that  the  defendant  is  an  accounting  party,  without  any 

{e)  JFiliiaftuon  T.  Alliton,  2  East,  (»)  Compagnol  v.  Martin,  2  W.  Bl. 

542.  790. 

/  ^\   n-^-  V     T^^^m    A  Jk    Hr   KA  W  ^®''  Lawrence,  J.,  Williamson 

(/)  Dean  v.  Jamei,  4  B.  &  Ad.       ^  w  ^^^^  ^  ^^  ^^^ 

;  ^  .^  .     ,  «    .^  A,^  (0  ^roum  y.  Jenkins,  6  A.  &  E. 

is)  Rivers  v.  Griffiths,  6  B.  &  Aid.       911/ 

630.  (mj  Alexander  v.  Bonin,  4   Bing, 

{h)  Falcon  v.  Benn,  2  Q.  B.  314.  N.  0.  799. 
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evidence  as  to  the  items  of  the  aooount  (n) ;  and  in  seeking  to 
reopen  a  settled  account,  proof  of  one  fraudulent  item  is 
sufficient  to  entitle  a  plaintiff  to  reopen  the  whole  account. 
Where  an  important  error  is  proved,  vehich  is  not  fraudulent, 
the  court  will  not  reopen  the  whole  account,  hut  will  give 
leave  to  surcharge  and  falsify  (o). 

The  powers  of  amendment  of  the  pleadings  which  the 
courts  now  possess,  and  which  are  discussed  in  the  next 
chapter,  render  the  question  now  under  consideration  of  far 
less  importance  than  it  formerly  was. 

The  rule  that  it  is  enough  to  prove  the  substance  of  the 
issue  holds  still  more  strongly  in  criminal  than  in  civil  cases. 
Thus,  where  the  defendant  was  indicted  for  composing, 
printing,  and  publishing  a  libel,  and  only  publication  was 
proved.  Lord  EUenborough  said  that  this  warranted  a  con- 
viction, and  added :  ^^  If  an  indictment  charges  that  a 
defendant  did,  and  caused  to  be  done,  a  particular  act,  it  is 
enough  to  prove  either.  This  distinction  runs  through  the 
whole  of  the  criminal  law,  and  it  is  invariably  enough  to 
prove  so  much  of  the  indictment  as  shows  that  the  defendant 
has  committed  a  substantive  crime  therein  specified "  (p). 
So,  on  an  indictment  for  two  connected  felonies,  the  prisoner 
may  be  acquitted  of  one  and  convicted  of  the  other ;  as,  where 
he  is  charged  with  burglary  and  stealing,  he  maybe  acquitted 
of  the  burglary  and  convicted  of  the  stealing,  or  vice  versd  {q) ; 
and  on  a  charge  of  murder,  he  may  be  convicted  of  man- 
slaughter, for  the  unlawful  kiUiug  is  the  substance  of  the 
charge,  and  the  malice  is  only  matter  of  aggravation  (r).  So, 
if  a  prisoner  is  charged  with  killing  with  a  dagger,  it  will  be 
sufficient  if  the  evidence  proved  a  killing  with  a  stick  j  or  if 
he  is  charged  with  killing  with  one  kind  of  poison,  and  the 

(it)  Late  T.  Sunter,  1  Rubs.  100.  {p)  R.  y.  Hunty  2  Camp.  683. 

(o)  See  the  judgment  of   Jessel,  .  .  „  „  ,     p  ^  „^„ 

M.  B.,  Gething  v.  KeighUyy  9  Ch.  D.  (^)  2  Hale,  P.  C.  302. 

647.  (f)  MackaUey^s  case,  9  Rep.  676. 
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evidence  prove  a  killing  with  another.  If,  however,  the 
charge  is  one  of  killing  by  poison,  and  the  evidence  proves 
death  by  a  weapon  or  a  blow,  this  will  be  a  fatal  variance ; 
for  a  prisoner  cannot  be  expected  to  be  prepared  with  evidence 
to  refute  a  charge  totally  distinct  from  that  which  is  laid  in 
the  indictment.  So,  where  A.  is  charged  with  giving  a 
mortal  blow;  and  B.  and  C.  are  charged,  having  been 
present,  with  aiding  and  abetting,  the  indictment  will 
warrant  a  conviction,  although  the  evidence  proves  B.  to 
have  given  the  blow,  and  A.  and  0.  to  have  been  present, 
aiding  and  abetting,  since  they  all  are  principals,  and  the 
blow  is  the  blow  of  them  all;  but  if  two  are  charged  as 
principals,  and  one  appears  to  be  only  an  accessory,  he  must 
be  acquitted,  for  the  legal  offences  in  this  case  are  different. 
If  an  averment  is  essentially  descriptive  of  the  substantial 
charge,  it  must  be  proved.  Thus,  on  an  indictment  for 
stealing  live  turkeys,  a  prisoner  cannot  be  convicted  of  stealing 
dead  turkeys  (s)  ;  and  on  an  indictment  for  obtaining  money 
or  goods  by  false  pretences,  the  pretence  which  really  operated 
on  the  prosecutor's  mind  must  be  alleged  in  the  indictment  (t). 
See  further  on  this  point,  and  also  as  to  amendments  in 
criminal  oases,  tn/m.  Chapter  IV. 

(»)  £.  V.  Edwardt,  E.  &  R.  497.  {t)  R,  v.  Bulmer,  L.  &  0.  476. 
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CHAPTER  IV. 

TABIAHCES  AHD  AMEVDXEVTS. 

The  case  proved  must  be  substantially  the  same 
as  that  stated  on  the  record. 

When  this  rule  is  violated,  the  party  on  whom  the  burden 
of  proof  lies  must  submit  to  an  adverse  decision ;  for  in  such 
a  case  there  is  a  variance  between  the  matter  alleged  and  the 
matter  proved.  Since,  however,  the  operation  of  this  rule 
was  found  to  work  great  hardship  in  its  original  shape, 
several  statutes  have  been  passed  within  the  last  fifty  years, 
by  which,  practically,  almost  imlimited  powers  of  amendment 
have  been  given  to  the  judges  whenever  they  are  of  opinion 
that  the  justice  of  the  case  requires  it. 

Lord  Tenterden's  Act  (a)  first  gave  to  judges  a  discretionary 
power  of  amending  a  record  at  trial,  but  only  where  there 
was  a  variance  between  the  record  and  writings,  or  printed 
matter,  adduced  in  evidence.  It  was  followed  by  the  3  &  4 
Will.  4,  c.  42,  which,  after  referring  in  the  preamble  to  the 
previous  Act,  extended  the  privilege  of  amending  in  dvil 
cases  by  giving  the  judges  power  of  amending  where  the 
variance  is  between  the  record  and  the  proof,  whether  written 
or  oral,  of  civil  issues,  or  on  quo  warranto  or  mandamus,  or  in 
any  contract,  custom,  prescription,  name,  or  other  matter,  in 
any  particular  or  particulars,  in  the  judgment  of  the  ooort 
not  material  to  the  merits  of  the  case.  Then  came  the 
Common  Law  Procedure  Act  of  1852,  which,  after  reciting 

{a)  9  Geo.  4,  c.  15. 
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tbat  '^  the  power  of  amendment  now  vested  in  the  courts  and 
the  judges  thereof,  is  insufficient  to  enable  them  to  prevent 
the  failure  of  justice,  by  reason  of  mistakes  and  objection  of 
form,"  enacted  that — "It  shall  be  lawful  for  the  Superior 
Courts  of  Common  Law,  and  every  judge  thereof,  and  any 
judge  sitting  at  Nisi  Prius,  at  all  times  to  amend  all  defects 
and  errors  in  any  proceeding  in  civil  causes,  whether  there  is 
anything  in  writing  to  amend  by  or  not,  and  whether  the 
defect  or  error  be  that  of  the  party  appljdng  to  amend,  or 
not ;  and  all  such  amendments  may  be  made  without  cq^ts, 
and  upon  such  terms  as  to  the  court  or  judge  may  seem  fit ; 
and  all  such  amendments  as  may  be  necessary  for  the 
purpose  of  determining  in  the  existing  suit  the  real  question 
m  controversy  between  the  parties,  shall  be  so  made  "  (6). 

A  similar  provision,  in  nearly  the  same  words,  is  found  in 
the  Common  Law  Procedure  Act,  1854,  by  which  the 
superior  courts  and  judges  sitting  at  Nisi  Prius  are  em- 
powered "  at  all  times  to  amend  all  defects  and  errors  in  any 
proceedings  under  the  provisions  of  this  act ;  "  and  it  is  also 
directed  that  such  amendments  "  as  may  be  necessary  for  the 
purpose  of  determining,  in  the  existing  suit,  the  real  question 
in  controversy  between  the  parties,  shall  be  so  made,  if  duly 
applied  for"  (c),  and  this  provision  is  repeated  in  the  Common 
Law  Procedure  Act,  1860  {d). 

The  rules  of  the  Court  of  Chancery  as  to  amendments  of 
pleadings  were  shortly  as  follows: — ^The  plaintiff  might 
obtain  an  order  as  of  course  to  amend  his  bill  at  any  time 
before  answer,  without  notice  to  the  defendant.  He  might, 
also,  within  four  weeks  after  answer,  where  there  was  but  one, 
or  after  the  last  of  the  answers,  if  there  were  several,  obtain 
one  order  of  course  to  amend ;  but  in  all  other  cases,  if  he 
desired  to  amend  his  bill  after  answer,  he  must  obtain  a 
special  order  to  amend  by  summons  in  chambers,  the  applica- 

W  }5  f  ?o  X'*?"  °'  Ih  "•   Q«^"  W  23  &  24  Vict.  c.  126,  a.  36. 

(c)  17  &  18  Viot,  0.  126, 8. 96.  ^  '  ' 
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tion  being  supported  by  affidavit.  After  the  evidence  was 
closed,  no  new  allegation  conld  be  introduced  or  material 
fact  put  in  evidence  which  was  not  so  before.  Sometimes 
the  court,  at  the  hearing,  would  order  a  cause  to  stand  over, 
with  liberty  to  the  plaintifE  to  perfect  his  case  by  amendment, 
or  would  peimit  the  prayer  of  the  bill  to  be  amended  so  as  to 
be  more  consistent  with  the  case  as  stated.  A  plaintiff  was 
not  permitted  to  take  advantage  of  the  order  to  amend  to 
change  his  ca^e  entirely  («),  nor  to  strike  out  any  portion  of 
the  bill  so  as  to  occasion  costs  to  the  defendant,  which  could 
not  be  awarded  to  him  at  the  hearing,  under  the  penalty  of 
being  ordered  to  pay  such  costs  when  taxed.  Nor  could  he, 
if  he  had  no  title  to  maintain  the  suit  at  the  time  he  filed  his 
bill,  but  acquired  one  subsequently,  introduce  such  new  title 
by  amendment  (/). 

An  answer  in  Chancery  being  put  in  on  oath  would  not  be 
allowed  to  be  amended  imless  under  exceptional  circumstances. 
The  modem  practice  was  to  allow  a  supplemental  answer  to 
be  put  in.  When  there  was  a  clerical  error,  or  a  mistake  in 
a  name,  or  a  mistake  as  to  fact,  or  when  any  important 
matter  had  come  subsequently  to  the  knowledge  of  the 
defendant,  the  answer  has  been  allowed  to  be  amended,  or  a 
supplemental  one  put  in. 

For  the  present  practice  as  to  amendments  of  pleadings  we 
must  look  to  Order  28  of  the  R.  S.  C.  1883,  the  first  six 
rules  of  which  Order  are  as  follows : — 

Eule  1.  "  The  court  or  a  judge  may,  at  any  stage  of  the 
proceedings,  allow  either  party  to  alter  or  amend  his  indorse- 
ment or  pleadings,  in  such  manner  and  on  such  terms  as  may 
be  just,  and  all  such  amendments  shall  be  made  as  may  be 
necessary  for  the  purpose  of  determining  the  real  questions  in 
controversy  between  the  parties." 

{e)  Smith  r.  Smith,  Q.  Cooper,  lil;  (/)  £van9  v.  JBoffshatv,  L.  R.,  6 

cf.  Alien  T.  Spring,  22  Beav.  616.  Ch.  840, 
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Bule  2.  ^'  The  plaintiff  may,  without  any  leave,  amend  his 
statement  of  olaim,  whether  indorsed  on  the  writ  or  not,  onoe 
at  any  time  before  the  expiration  of  the  time  limited  for  reply, 
and  before  replying,  or  where  no  defence  is  delivered,  at  any 
time  before  the  expiration  of  four  weeks  from  the  appearance 
of  the  defendant  who  shall  have  last  appeared." 

Bule  3.  ^*  A  defendant  who  has  set  up  any  counter-claim 
or  set-off  may,  without  any  leave,  amend  such  counter-daim 
or  set-off  at  any  time  before  the  expiration  of  the  time  allowed 
him  for  answering  the  reply  and  before  such  answer,  or  in 
case  there  be  no  reply,  then  at  any  time  before  the  expiration 
of  twenty-eight  days  from  defence." 

Bule  4.  '^  Where  any  party  has  amended  his  pleading 
under  either  of  the  last  two  preceding  rules,  the  opposite 
party  may,  within  eight  days  after  the  delivery  to  him  of  the 
amended  pleading,  apply  to  the  court  or  a  judge  to  disallow 
the  amendment,  or  any  part  thereof,  and  the  court  or  judge 
may,  if  satisfied  that  the  justice  of  the  case  requires  it,  dis- 
allow the  same,  or  allow  it,  subject  to  such  terms  as  to  costs 
or  otherwise  as  may  be  just." 

Bule  5.  ''Where  any  party  has  amended  his  pleading 
under  Bule  2  or  3,  the  opposite  party  shall  plead  to  the 
amended  pleading,  or  amend  his  pleading,  within  the  time  he 
then  has  to  plead,  or  within  eight  days  from  the  delivery  of 
the  amendment,  whichever  shall  last  expire,  and  in  case  the 
opposite  party  has  pleaded  before  the  delivery  of  the  amend- 
ment, and  does  not  plead  again,  or  amend  within  the  time 
above  mentioned,  he  shall  be  deemed  to  rely  on  his  original 
pleading  in  answer  to  such  amendment." 

Bule  6.  "  In  all  cases  not  provided  for  by  the  preceding 
rules  of  this  Order;  application  for  leave  to  amend  may  be 
made  by  either  party  to  the  court  or  a  judge,  or  to  the  judge 
at  the  trial  of  the  action,  and  such  amendment  may  be 

Qo2 
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allowed  upon  suoli  terms  as  to  costs  or  otherwise  as  may  be 
just." 

The  Court  of  Appeal  has,  by  virtue  of  Order  68,  rule  4, 
the  same  powers  of  Amendment  as  the  High  Court. 

Under  these  provisions,  the  court  will  allow  any  pleading 
to  be  amended  at  any  stage  of  the  action,  including  the  trial 
or  hearing,  unless  the  amendment  changes  *the  whole  nature 
of  the  action  (^),  or  unless  the  party  applying  has  been 
acting  maldfidey  or  by  his  blunder  has  done  some  injury  to 
the  other  side  which  cannot  be  compensated  by  costs  or  other- 
wise (A).  The  case  of  Laird  v.  Brigga  {{)  is  an  instructive  one 
on  this  subject.  It  was  an  action  to  restrain  the  removal  of 
shingle  from,  and  the  placing  of  bathing  machines  upon,  a 
part  of  the  foreshore  of  the  sea  at  M.,  the  plaintiff  claiming 
to  be  tenant  in  possession  of  the  locus  in  quo  under  a  building 
agreement  granted  to  him  by  the  lord  of  the  manor,  who 
was  tenant  for  life  of  the  property.  By  his  statement  of 
defence,  the  defendant  set  up  a  forty  years'  uninterrupted 
user  and  enjoyment  of  the  locus  in  quo  by  himself  and  his 
predecessors  in  title  for  the  purposes  complained  of,  and 
denied  that  the  plaintiff  was,  or  ever  had  been,  in  possession 
of  the  foreshore  in  question, ''  save  subject  to  the  right  of 
the  defendant;"  the  defendant  daimed  by  paragraph  11  of 
his  defence,  a  right  on  behalf  of  himself  and  his  trustees, 
who  were  entitied  to  an  estate  in  fee  simple  in  possession  of 
certain  property,  to  enter  upon  the  foreshore  fronting  that 
property,  and  to  place  and  keep  bathing  machines  thereon, 
and  to  carry  away  therefrom  such  quantities  of  sand,  shingle 
and  chalk  as  might  be  necessary  for  the  purpose  of  keeping 
such  foreshore  in  order  for  the  purpose  of  sea  bathing,  and 
for  the  beneficial  enjoyment  of  the  said  property.  At  the 
trial  the  defendant  asked  leave  to  amend  his  defence  by 

{g)  Netoby  y.  Sharpe^  8  G.  D.  89.        ▼.  North  Ifeiropoliian  Tramways  Co., 
(A)  Per  BramweU,  L.  J.,  T%lde9ley      16  Q.  B.  D.  556. 
T.  Harper,  10  Ch.  D.  396 ;  cf .  Steward  (i)  19  C.  D.  22. 
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striking  out  the  aboye-mentioned  words  between  inverted 
commas,  and  also  bj  making  the  claim  of  the  defendant  and 
his  trustees,  in  paragraph  11,  a  claim  ''to  be  owners  of  and 
to  enter  upon  the  foreshore."  Fry,  J.,  refused  both  amend- 
ments. On  appeal,  the  court  held  that  the  amendment  of 
paragraph  11  was  rightly  refused,  but  that  the  other  amend- 
ment must  be  allqwed.  Brett,  L.  J.,  said, ''  I  think  the  deci- 
sion in  Newhy  y.  Shatye  {k)  is  a  strong  authority  against  the 
second  amendment  which  was  asked  for,  but  was  no  authority 
against  the  first,  which,  I  think,  ought  to  haye  been  allowed." 
The  court  is  bound  to  allow  any  amendment  which  would 
tend  to  the  determination  of  the  real  question  in  controyersy, 
but  not  for  the  purpose  of  enabling  a  purely  technical 
objection  to  be  raised  (/). 


AMENDMENTS  IN  CRIMINAL  CASES. 

The  day  and  year  on  which  facts  are  stated  in  an  indict- 
ment to  haye  occurred,  are  not  in  general  material :  and  the 
facts  may  be  proved  to  have  occurred  upon  any  other  day 
previous  to  the  finding  of  the  bill  by  the  grand  jury.  So  it 
is  not  generally  necessary  to  prove  the  ofPence  to  have  been 
committed  at  the  place  named  in  the  indictment,  but  it  is 
enough  to  show  that  it  was  committed  within  the  county,  or 
within  the  jurisdiction  of  the  court.  Such,  at  least,  is  the 
rule  where  the  offence  is  of  a  transitory  nature,  e.g,^  in 
murder,  larceny,  treason,  and  even,  it  is  said,  in  highway 
robbery. 

If,  however,  time  or  place  are  of  the  essence  of  the  offence, 
they  must  be  strictly  proved.  Thus,  burglary  may  be  proved 
to  have  been  committed  on  any  day  prior  to  that  which  is 
charged  in  the  indictment ;  but  it  must  be  proved  to  have 

{k)  8  0.  D.  89.  of.  Australian  Steam  Navigation  Co.  t. 

(/)  ColUtte  V.  Oood^  7  Ch.  D.  842 ;       Smth,  L.  B.,  14  A.  C.  318. 
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been  committed  between  the  hours  of  9  p.m.  and  6  a.m.  (w). 
So,  where  place  is  stated  as  matter  of  local  description,  and 
not  merely  as  venue,  a  variance  will  be  fatal  at  common  law. 
Thus,  on  indictments  for  burglary,  housebreaking,  setting 
fire  to  a  dwelling-house,  stealing  from  a  dwelling-house, 
place  is  of  the  essence  of  the  offence,  and  must  be  proved ; 
and,  on  an  indictment  against  a  parish  for  not  repairing,  a 
road,  the  part  of  the  road  out  of  repair  must  be  proved  to  be 
within  the  parish. 

When  there  is  a  material  variance  between  the  offence 
charged  and  the  offence  proved,  it  is  fatal  unless  amended ; 
but  if  the  variance  is  only  a  matter  of  value  or  aggravation, 
and  does  not  vary  the  species  of  the  charge,  the  variance  is, 
in  many  cases,  immaterial,  either  at  common  law  or  by 
statute.  Thus,  in  murder,  the  homicide  is  the  substance  of 
the  crime ;  and  the  malice,  which  distinguishes  it  from  man- 
slaughter and  justifiable  or  excusable  homicide,  is  merely 
matter  of  aggravation,  which  does  not  vary  the  essence  of  the 
charge,  and  cannot  mislead  a  prisoner  in  his  defence ;  and 
therefore,  on  an  indictment  for  the  higher  offence,  he  may  be 
convicted  of  either  of  the  lower  offences.  So,  in  larceny,  it  is 
sufficient  to  prove  the  species  of  the  goods  stolen  to  corre- 
spond with  the  description  in  the  indictment,  without  proving 
the  amount  or  the  value  to  be  the  same.  On  an  indictment 
for  stealing  eight  pairs  of  shoes  of  the  value  of  4/.,  two 
waistcoats  of  the  value  of  30«.,  and  three  coats  of  the  value 
of  5/.,  it  is  not  necessary,  in  either  case,  to  prove  the  value  of 
any  of  the  articles  to  be  more  than  nominal,  nor  to  prove  the 
number  of  the  goods  assigned  to  each  species,  nor  the  accu- 
mulative number  of  the  different  species.  A  conviction  will 
be  warranted  by  evidence  that  any  one  article,  of  any  value, 
of  any  one  distinct  species,  has  been  stolen ;  but  a  prisoner 
charged  with  one  kind  of  felony  or  misdemeanor  cannot  be 

(m)  24  &  25  Viot.  o.  96,  B.  1. 
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oonvioted  of  another  kind  of  felony  or  misdemeanor;  still 
less,  when  he  is  indicted  for  a  f elonj^  can  he  be  oonyicted  of 
a  misdemeanor ;  nor  when  indicted  for  a  misdemeanor  can  he 
be  convicted  of  a  felony.  Thus,  a  prisoner  charged  with 
housebreaking  cannot  be  convicted  of  burglary;  and  when 
charged  with  stealing  boots  or  a  coat,  he  cannot  be  found 
guilty  of  stealing  shoes  or  a  waistcoat.  So,  when  there  is  a 
variance  in  the  name  of  the  person  against  whom  the  offence 
is  committed,  it  is  fatal  at  common  law,  unless  the  name  be 
idem  sonans. 

Although  the  variances  which  are  fatal  at  first  sight,  in 
criminal  cases,  are  still  numberless,  practically  their  {Ctnount 
is  reduced  to  a  very  narrow  compass  by  the  extensive  powers 
of  amendment  which  by  different  statutes,  as  in  civil  cases, 
have  been  vested  in  the  judge  at  trial.  The  most  recent  one, 
and  the  only  one  which  need  be  considered  here,  as  it  virtu- 
ally includes  many  which  preceded  it,  is  the  14  &  15  Vict. 
c.  100,  which,  after  reciting  that  "  offenders  frequently  escape 
conviction  on  their  trials  by  reason  of  the  technical  strictness 
of  ormunal  prooeedings  in  matters  not  material  to  the  merits 
of  the  case ;  and  that  such  technical  strictness  may  safely  be 
relaxed  in  many  instances,  so  as  to  insure  the  punishment  of 
the  guilty,  without  depriving  the  accused  of  any  just  means 
of  defence ;  and  that  a  failure  of  justice  often  takes  place  on 
the  trial  of  persons  charged  with  felony  and  misdemeanor  by 
reason  of  variances  between  the  statement  in  the  indictment 
on  which  the  trial  is  had  and  the  proof  of  names,  dates, 
matters  and  circimiBtances  therein  mentioned  not  material  to 
the  merits  of  the  case,  and  by  the  misstatement  whereof  the 
person  on  trial  cannot  have  been  prejudiced  in  his  own 
defence,'* — enacts  as  follows  : — Sect.  1,  "  From  and  after  the 
coming  of  this  Act  into  operation,  whenever,  on  the  trial  of 
any  indictment  for  any  felony  or  misdemeanor,  there  shall 
appear  to  be  any  variance  between  the  statement  in  name  of 
any  county,  riding,  division,  city,  borough,  town  corporate, 
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parish,  township  or  place  mentioned  or  described  in  any 
sudi  indictment ;  or  in  the  name  or  description  of  any  person 
or  persons,  or  body  politic  or  oorporate,  therein  stated  or 
alleged  to,  be  the  owner  or  owners  of  any  property,  real  or 
personal,  which  shall  form  the  subject  of  any  offence  charged 
therein ;  or  in  the  name  or  description  of  any  person  or  per- 
sons, body  politic  or  corporate,  therein  stated  or  alleged  to  be 
injured  or  damaged,  or  intended  to  be  injured  or  damaged 
by  the  commission  of  such  offence ;  or  in  the  christian  name 
or  surname,  or  both  christian  name  and  surname,  or  other 
description  whatsoever,  of  any  person  or  persons  whomsoever ; 
or  in  ijie  name  or  description  of  any  matter  or  thing  whatso- 
ever therein  named  or  described ;  or  in  the  ownership,  of  any 
property  named  or  described  therein ;  it  shall  and  may  be 
lawful  for  the  court,  before  which  the  trial  shall  be  had,  if  it 
shall  consider  such  variance  not  material  to  the  merits  of  the 
case,  and  that  the  defendant  cannot  be  prejudiced  thereby  in 
his  defence  on  such  merits,  to  order  such  indictment  to  be 
amended  according  to  the  proof,  by  some  officer  of  the  court, 
or  other  person,  both  in  that  part  of  the  indictment  wherein 
such  variance  occurs,  and  in  every  other  part  of  the  indict- 
ment which  it  may  become  necessary  to  amend;  on  such 
terms  as  to  postponing  the  trial,  to  be  had  before  the  same  or 
another  jury,  as  such  court  shall  think  reasonable ;  and  after 
any  such  amendment  the  trial  shall  proceed,  whenever  the 
same  shall  be  proceeded  with,  in  the  same  manner  in  all 
respects,  and  with  the  same  consequences  both  with  respect 
to  the  liability  of  witnesses  to  be  indicted  for  perjury  and 
otherwise,  as  if  no  such  variance  had  occurred :  and  in  case 
such  trial  shall  be  had  at  Nisi  Prius,  the  order  for  the  amend- 
ment shall  be  indorsed  on  the  postea,  and  returned  together 
with  the  record ;  and  thereupon  such  papers,  rolls,  or  other 
records  of  the  court  from  which  such  record  issued,  as  it  may 
be  necessary  to  amend,  shall  be  amended  accordingly  by  the 
proper  officer ;  and  in  all  other  cases  the  order  for  the  amend- 
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ment  shall  either  be  indorsed  on  the  indictment,  or  shall  be 
engrossed  on  parchment,  and  filed,  together  with  the  indict- 
ment, among  the  records  of  the  court :  provided,  that^  in  all 
such  cases  where  the  trial  shall  be  so  postponed  as  aforesaid,  it 
shall  be  lawful  for  such  court  to  respite  the  recognizances  of 
the  prosecutor  and  witnesses,  and  of  the  defendant  and  his 
surety  or  sureties,  if  any,  accordingly;  in  which  case  the 
prosecutor  and  witnesses  shall  be  bound  to  attend  to  prosecute 
and  give  evidence  respectively ;  and  the  defendant  shall  be 
bound  to  attend  .to  be  tried  at  the  time  and  place  to  which 
such  trial  shall  be  postponed,  without  entering  into  any  fresh 
recognizances  for  that  purpose,  in  such  and  the  same  manner 
as  if  they  were  originally  bound  by  their  recognizances  to 
appear  and  prosecute  or  give  evidence  at  the  time  and  place 
to  which  such  trial  shall  have  been  so  postponed :  provided 
also,  that  where  any  such  trial  shall  be  to  be  had  before 
another  jury,  the  crown  and  the  defendant  shall  respectively 
be  entitled  to  the  same  challenges  as  they  were  respectively 
entitled  to  before  the  first  jury  were  sworn." 

Sect.  2.  "Every  verdict  and  judgment  which  shall  be 
given  after  the  making  of  any  amendment  under  the  pro- 
visions of  this  Act  shall  be  of  the  same  force  and  efFect  in  all 
respects  as  if  the  indictment  had  originally  been  in  the  same 
form  in  which  it  was  after  such  amendment  was  made." 

By  the  interpretation  clause  of  this  Act  (s.  30),  the  word 
"  indictment  "  is  declared  to  include  an  "  information," 
"  inquisition,"  **  presentment,"  and  "  al§o  any  plea,  replica- 
tion or  other  pleading,  and  any  Nisi  Prius  record,"  and 
therefore  in  all  these  cases  amendments  will  be  allowed. 

Under  sect.  1  of  this  Act,  the  ownership  of  property  in 
larceny  may  be  altered  at  trial.  Where  the  indictment  was 
for  stealing  the  goods  of  C,  and  the  proof  was  that  D.  was  a 
special  bailee  of  similar  property  belonging  to  C.  and  B. 
severally,  and  had  delivered  hy  mistake  the  goods  in  question 
to  the  prisoner  as  belonging  to   C,   although  they  really 
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belonged  to  B.,  the  court  supported  an  amendment  which 
laid  the  property  in  D.  («).  It  is  doubtful,  however,  whether, 
in  every  case,  the  power  of  amendment  at  trial  extends  bo  far 
as  to  allow  a  charge  of  stealing  goods  from  A.  B.  to  be  con- 
verted into  a  charge  of  stealing  them  from  CD.  In  an 
Irish  case  (o),  such  an  amendment  has  been  allowed  even 
after  the  prisoner's  counsel  had  addressed  the  juiy ;  and  the 
ruling  of  Williams,  J.,  in  i2.  v.  Rymers  (p)  was  disapproved. 
Where  such  an  amendment  was  not  made,  the  court,  without 
deciding  whether  it  might  have  been  made,  held  that  an 
acquittal  on  a  charge  of  stealing  goods  from  A.  B.  would  not 
sustain  a  plea  of  autrefois  acquit  on  a  charge  against  the 
prisoner  of  stealing  the  same  goods  from  0.  D.  (q). 

In  perjury  alleged  to  have  been  committed  on  the  trial  of 
B.  "  for  setting  fire  to  the  bam  of  P.,"  the  certificate  of  the 
trial  and  conviction  of  B.  stated  it  to  be  '*  for  setting  fire  to  a 
stack  of  barley."    It  appeared  that  the  bam  and  stack  of 
barley  were  btiming  at  the  same  time ;  and  Williams,  J., 
directed  the  indictment  to  be  amended  according  to  the  certi- 
ficate, considering  the  case  within  the  words  of  sect.  1,  ^^in 
the  name  or  description  of  any  matter  or  thing  whatsoever," 
and  observing  that  this  was  one  of  the  very  cases  for  which 
the  statute  was  passed  (r) ;  but  where  a  prisoner  was  charged 
with  obtaining  money  on  a  false  pretence,  that  he  had  served 
an  order  of  affiliation  on  A.,  which  he  had  not  served,  and 
the  evidence  proved  only  a  statement  by  him  that  he  had 
left  it  with  a  third  person  for  A.,  it  was  held  that  this  was  a 
material  variance  which  could  not  be  amended  («).    So,  where 
the  indictment  charged  the  concealment  of  a  birth  by  placing 
the  body  in  and  among  a  heap  of  carrots,  and  the  evidence 
was  that  it  was  placed  on  the  back  of  the  heap,  Grompton,  J., 
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n)  JR.  T.  Vincent,  2  Den.  464.  (q)  £.  t.  Greeny  1  D.  &  B.  113. 

o)  M,  V.  Fullarton,  6  CJox,  CO.  /  \   t>         -k^    -u     o  n       n  r\   ^^ 

. '  *  '  \r)  M.  y.  lievtlle^  6  Cox,  C.  0.  69. 
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held  the  variance  material,  and  refufied  an  amendment  (t). 
A  material  omission  in  an  indictment  cannot  be  supplied. 
Thus,  on  a  charge  of  perjury,  an  omission  to  state  a  material 
allegation  in  the  indictment  is  a  defect  of  substance,  and  not 
of  form,  which  ought  not  to  be  amended  (u). 

If  the  evidence  proves  a  variance  as  to  the  christian  name 
of  a  person  named  in  an  indictment  as  matter  of  description, 
the  court  may  amend  by  striking  out  all  the  names ;  but  not 
by  striking  out  merely  some  of  the  names  which  have  been 
inserted,  and  not  proved.  Where  the  indictment  charged  an 
assault  on  a  gamekeeper  of  George  William  Frederic  Charles, 
Duke  of  Cambridge,  and  the  first  two  names  alone  were 
proved,  it  was  held  that  the  Court  of  Quarter  Sessions  might 
have  amended  by  striking  out  all  the  names  except  that 'of 
"  Duke  of  Cambridge,"  but  that  they  were  not  bound  so  to 
amend;  and  that  therefore  the  allegations,  although  un- 
necessary, ought  to  have  been  proved  {x).  Where,  however, 
the  prisoner  was  indicted  for  forgery  as  a  statutable  felony^ 
but  the  ofEence  proved  was  holden  to  be  a  nmdemeanory 
Hill,  J.,  refused  an  amendment,  on  the  ground  that  the 
statute  does  not  permit  an  alteration  of  the  nature  or  quality 
of  the  offence  charged  (y). 

The  9th  section  of  the  Act  enacts  that  a  prisoner  charged 
with  a  felony  may  be  convicted  of  an  attempt  to  commit  a 
felony,  if  it  shall  appear  on  the  evidence  that  he  did  not 
complete  the  offence  charged ;  and  in  like  manner,  if  charged 
with  a  misdemeanor,  he  may  be  convicted  of  an  attempt  to 
commit  a  misdemeanor.  The  12th  section  enacts,  that  if  on 
a  trial  for  misdemeanor  the  evidence  proves  a  felony,  the 
prisoner  may  either  be  convicted  of  the  misdemeanor,  and 
prove  the  conviction  in  bar  of  a  subsequent  trial  for  the  same 
offence,  on  a  charge  of  felony,  or  the  court  may  discharge 

(0  6  Cox,  0.  0.  391.  (a;)  2J.  V.  Froit,  1  Dears.  474. 

8  &^xfo.  ofl^a/-'  ^-  "•  '"^"''       (y)  s.  V.  iFrie^t,  2  f.  *  p.  320. 
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the  jury  from  giving  a  yerdiot,  and  direct  the  prisoner  to  be 
indicted  for  the  felony. 

This  Act  is  intended,  as  stated  by  its  author,  Lord  Camp- 
bell, **  to  apply  to  all  cases  where  amendments  may  be  made 
in  furtherance  of  justice,  and  where  the  defendant  cannot  be 
prejudiced  in  his  defence,  on  the  merits,  by  such,  amend- 
ment "(a). 

It  has  been  ruled  that  an  amendment  will  not  be  allowed 
after  the  counsel  for  the  prisoner  has  addressed  the  jury. 
The  proper  course  is  that,  where  the  counsel  for  the  prose- 
cution  has  given  all  the  evidence  that  he  means  to  give,  he 
should,  if  he  wishes  for  a^.  amendment,  ask  for  it  before  he 
closes  his  case ;  and  then,  if  the  amendment  is  allowed,  the 
obunsel  for  the  prisoner  will  address  the  juiy  on  the  indict- 
ment as  amQndefi  (a). 

The'  effect  of  the  14  &  15  Vict.  c.  100,  has  been  virtually 
to  abolish  the  multitude  of  technical  subtleties,  which  were 
formerly  the  means  of  defeating  justice,  and  procuring  un- 
reasonable verdicts  of  acquittal  after  the  substance  of  the 
charge  had  been  proved.  The  resppnsibility  of  letting  loose 
on  sqpiety  a  criminal,  of  whose  guilt  no  reasonable  auditor 
has  entertained  a  doubt,  no  longer  rests  on  the  shortcomings 
of  the  legislature,  but  on  thediscretion  of  the  judge;  but,  as 
it  is  his  duty  to  amend  a  defective  indictment,  when  the 
prisoner  cannot  fairly  complain  that  he  is  required  suddenly 
to  meet  a  charge  for  which  he  is  not  prepared,  so  it  is  equally 
the  duty  of  a  judge  not  to  endanger  the  liberty  of  the 
subject,  nor  to  encourage  the  carelessness  of  prosecutors,  by 
permitting  the  form  of  an  indictment  to  be  altered  substan- 
tially from  what  it  was  when  the  prisoner  was  called  on  to 
plead  to  it.  On  this  Head,  it  has  been  said  by  a  learned 
writer,  that  no  general  rule  can  be  laid  down  for  the  guidance 
of  the  court  in  aU  cases.     It  is  possible  that  an  amendment, 

(z)  It.  Y.  Slurpe,  3  E.  &  B.  734.  (a)  £,  y.  Eymen,  3  C.  ft  E.  326. 
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whioh  in  one  case  would  not  prejudice  a  prisoner,  might  in 
another  case  prejudice  him  materiallj.  The  inclination  of 
the  court  will  still  be  infavorem  vitce.  The  court  will  look  at 
all  the  circumstances  of  the  case  to  ascertain  whether  the 
transaction  would  be  changed  by  the  amendment,  and  will 
not  forget  that  the  protection  of  the  weak  from  oppression, 
and  of  the  presumptively  innocent  from  injustice,  are  higher 
objects,  even  in  the  estimation  of  positive  law,  than  the 
.detection  and  punishment  of  the  guilty.     • 
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CHAPTER  V. 


THE  SELEVAirCT  OF  EVISEHCE. 

Since  it  is  the  object  of  pleading  to  reduce  the  case  of  eaoh 
Ktigating  party  to  one  or  more  substantial  issues  which 
involve  the  merits  of  the  question,  and  since,  for  this  purpose, 
none  but  material  allegations  which  tend  to  the  raising  of 
such  issues  are  admissible,  so  it  is  the  object  of  evidence  to 
provide  that,  when  such  allegations  have  been  made,  and  such 
issues  selected,  they  shall  be  supported  by  strictly  relevant 
proof.     The  rule  is  that — 

The  evidence  must  correspond  vnth  the  allega- 
tions^ and  be  confined  to  the  points  in  issue. 

Or  as  it  is  sometimes  stated  that — 

The  evidence  must  be  relevant  to  the  issue — 

On  this  subject  the  Judicial  Committee  of  the  Privy 
Council  once  said,  '^  This  case  is  one  of  considerable  import- 
ance, and  their  lordships  desire  to  take  advantage  of  it  for  the 
purpose  of  pointing  out  the  absolute  necessity  that  the  deter- 
mination in  a  cause  should  be  founded  upon  a  case  either  to 
be  found  in  the  pleadings,  or  involved  in  or  consistent  with 
the  case  made  thereby  (a). 

"  Evidence,"  says  Mr.  Best,  "  may  be  rejected  as  irrelevant 

(o)  Bshenchunder  Singh  t.  Shamachum  Bhutto^  11  Moo.  Ind.  App.  20. 
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for  one  of  two  reasons : — Ist,  that  the  connection  between  the 
principal  and  evidentiary  facts  is  too  remote  and  conjectural ; 
2nd,  that  it  is  excluded  by  the  state  of  the  pleadings,  or  what 
is  analogous  to  the  pleadings ;  or  is  rendered  superfluous  by 
the  admissions  of  the  party  against  whom  it  is  ofFered  "  (b). 

As  to  the  second  of  these  reasons,  it  is  by  Order  19,  Eule  4, 
of  the  Eules  of  the  Supreme  Court,  1883,  provided  that 
"  Every  pleading  shall  contain,  and  contain  only,  a  statement 
in  a  summary  form  of  the  material  facts  on  which  the 
party  pleading  relies  for  his  claim  or  defence,  as  the  case  may 
be,  but  not  the  evidence  by  which  they  are  to  be  proved." 
Any  facts  on  which  a  party  can  rely  at  the  trial  are  material 
within  the  meaning  of  this  rule  {c).  No  evidence  can  be 
received  to  prove  facts  alleged  by  a  party  to  be  material  but 
not  stated  or  referred  to  in  his  pleadings  {d). 

For  the  first  of  the  above  reasons,  no  presumption  as  to  the 
conduct,  intention,  or  course  of  dealing  between  two  parties 
arises  from  evidence  of  the  conduct,  intention,  or  course  of 
dealing  between  one  of  them  and  a  third  party.  Such  evidence 
is  said  to  be  res  inter  alios  acta^  and  will  be  rejected  as 
irrelevant  to  the  issue,  unless,  indeed,  it  is  part  of  the  res 
gestcBy  and  so  tends  to  throw  any  light  upon  the  question  at 
issue  {e).  The  fact  that  A.  contracted,  or  dealt  in  a  particular 
manner  with  B.,  is  no  evidence  that  he  meant  to  contract,  or 
deal  in  the  same  manner  with  C.  Thus,  in  an  action  for 
goods  sold  and  delivered,  in  which  the  defence  is  that  the 
plaintiff  sold  them  to  the  defendant  on  certain  terms,  the 
defendant  cannot  show  that  the  plaintiff  had  sold  the  scone 
quality  of  goods  to  other  persons  on  the  same  terms,  for  the 
fact  that  a  man  has  once  or  more  acted  in  a  particular  way 
does  not  make  it  probable  that  he  so  acted  on  a  given  occa- 
sion ;  and  the  admission  of  such  evidence  would  be  fraught 

(h)  Best  on  Evidence,  7ih  ed.  263.  (d)  Scott  y.  Sampson,  8  Q.  B.  D. 

.  {o)  MiUin^tim  t.  Lwing^  6  Q.  B.  D.      491. 
190.  W  MUne  y.  LeMer,  7  H.  &  N.  786. 
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with  the  greatest  inconvenience  (/).  But  where  in  an  action 
for  work  done  to  some  houses  the  defendant  denied  that  he 
was  personally  interested  in  the  property,  the  plaintifiE  was 
allowed  to  call  other  persons  as  witnesses  who  had  done 
work  or  supplied  materials  on  the  personal  order  of  the 
defendant  (^). 

In  an  action  by  a  brewer  against  a  publican,  where  the 
issue  was  as  to  the  quality  of  beer  supplied  by  the  former  to 
the  latter,  Lord  EUenborough  refused  to  let  the  plaintiff  call 
witnesses  to  show  that  he  supplied  them,  at  the  time  in 
question,  with  good  beer.  His  lordship  said : — "  This  is  res 
inter  alios  acta.  We  cannot  here  inquire  into  the  quality  of 
different  beei  furnished  to  different  persons.  The  plaintifi 
might  deal  well  with  one,  and  not  with  the  others "  {h). 
Hence,  where  the  issue  was  whether  the  plaintiff,  a  trades- 
man, had  given  credit  to  A.'s  father,  evidence  that  other 
tradesmen  had  given  credit  to  the  father  was  rejected  (e). 
So,  in  an  action  for  slander  alleging  maltreatment  of  boys  at 
a  school,  evidence  of  the  treatment  of  boys  at  other  schools, 
offered  to  prove  what  is  proper  treatment,  was  rejected  (J) ; 
and  where  the  action  was  for  withdrawing  scholars  without  a 
quarter's  notice,  according  to  a  prospectus  of  terms,  which 
the  defendant  was  proved  to  have  received,  it  was  held  that  a 
witness  might  state  that  she  had  never  received  any  pro- 
spectus while  her  children  had  been  at  the  school,  because 
this  evidence  bore  on  the  usual  course  of  the  plaintiff's 
dealing,  but  that  she  could  not  prove  that  she  had  taken  her 
children  away  without  notice,  and  without  being  called  on  to 
pay  a  quarter's  salary ;  apparently  because  this  might  have 
been  merely  a  matter  of  peculiar  arrangement  {k).    So,  the 

(/)  HoUingham  v.  Head,  4  C.  B.,  391. 

N.  8.  388 ;  cf .  Howard  v.  Sheward,  (•)  Smith  v.    WiUkint.  6  G.  &  P. 

L.  R.,  2  C.  P.  148.  180. 

(a)  Woodward  v.  Buchanan,  L.  R.,  (y)  Boldron  v.  JTiddows,  1  0.  &  P. 

6  Q.  B.  285.  65. 

(A)  HoUombe  t.  Hewaon,  2  Camp.  (Ar)  J>ehmotteY,Lam,9C,  &P.  261. 


THE  RELEVANCY  OF  EVIDENCE.  465 

terms  on  which  one  tenant  holds  are  no  evidence  of  the  terms 
on  which  another  tenant  holds  under  the  same  landlord  (/)  ; 
and  an  award  in  favour  of  a  party  to  a  former  action  is  not 
evidence  for  a  party  to  a  subsequent  action,  claiming  by 
paramount  title,  as  against  a  party  claiming  through  the 
person  against  whom  the  award  was  made  (m) ;  and  in  an 
action  to  recover  money  paid  to  a  third  party,  the  receipt 
given  by  the  latter  to  the  plaintiff  is  not  per  se  evidence 
against  the  defendant  (n). 

Where,  however,  the  extraneous  transaction  contains  the 
principle  of  a  reasonable  and  credible  inference  as  to  the 
motive  or  conduct  of  the  party,  the  judge,  in  his  discretion, 
will  admit  evidence  of  it.  Thus,  where  a  letter  from  the 
defendant,  in  answer  to  a  letter  written  on  the  plaintiff's 
behalf,  was  proved  to  have  been  seen  by  the  plaintiff,  it  was 
admitted  in  evidence  against  the  latter  (o).  But,  in  an 
action  for  false  imprisonment  on  a  charge  of  felony,  where 
the  defence  was  a  hand  fide  belief  that  the  plaintiff  had  com- 
mitted the  felony,  the  defendant  was  not  allowed  to  give  in 
evidence  the  record  of  a  conviction  of  another  person  for  a 
similar  felony  which  he  had  not  seen,  although  if  he  had 
seen  it  it  would  have  been  admissible  as  evidence  of  bona 
fides  (p).  In  an  action  against  a  company  to  recover  a  sum 
of  money  obtained  by  them  from  the  plaintiff  through  a 
fraud  of  the  defendant's  agent,  committed  with  their  know- 
ledge and  for  their  benefit,  evidence  of  similar  frauds  com- 
mitted on  persons  other  than  the  plaintiff,  by  the  same  agent, 
in  the  same  manner,  with  the  knowledge  and  for  the  benefit 
of  the  defendant,  is  admissible  on  behalf  of  the  plaintiff  (q). 

The  customs  of  one  manor  are  not  evidence  of  the  customs 


(I)  Carter  v.  Pryke^  Peake,  96.  Co.,  L.  B.,  8  0.  P.  686. 

(m)  Lady  Wenman  t.  Maeketvtiej  5  {o)  Cnme  t.  Steer ^  5  H.  &  K.  628. 

E.  &  B.  447.  (p)  Thomas  v.  Hmsell,  9  Ex.  764. 

(n)  Carmarthen  and  Cardigan  Bail.  \q)  Blake  v.  Albion  Life  Asiurance 

Co.  V.  Manchester  and  Milford  Bail,  Socirtt/y  4  C.  P.  D.  94. 
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of  another  manor  («),  unless  a  connection  between  them  is 
first  established,  as  by  showing  that  they  belong  to  the  same 
lord,  that  the  same  description  of  tenants  has  existed  in  each, 
and  that  their  leases  have  been  granted  in  the  same  terms. 
In  such  a  case,  the  usage  which  has  prevailed  in  one  part,  and 
which  is  therefore  evidence  to  explain  the  meaning  of  a  grant 
there,  is  evidence  to  explain  a  grant  expressed  in  similar 
terms  as  to  any  other  part  of  the  district  {t)  ;  but  the  unity  or 
original  identity  of  the  manors  must  be  clearly  shown,  and 
the  mere  fact  of  their  being  in  the  same  leet,  or  parish,  is  not 
sufficient  (f«). 

A  custom  of  trade  may  be  proved  by  showing  what  is  the 
custom  of  the  same  trade  in  a  different  place.  Thus,  evidence 
of  the  custom  of  fisheries  off  Newfoundland  is  evidence  of  the 
custom  of  similar  fisheries  off  the  coast  of  Labrador  (r) :  and 
evidence  of  an  usage  in  the  colonial  market,  under  which  a 
broker  contracting  on  behalf  of  an  undisclosed  principal  is 
personally  liable  unless  he  discloses  such  principal  within 
three  days  from  the  date  of  the  contract,  has  been  admitted 
as  relevant  to  show  a  similar  custom  in  the  fruit  trade  {tc). 
So,  parish  books  were  held  to  be  evidence  against  a  member 
of  the  vestry  of  the  practice  of  the  parish,  although  they 
related  to  proceedings  of  the  vestry  before  he  became  a 
member  (x). 

When  the  issue  involves  a  question  of  manorial  right  as 
between  a  lord  and  an  adverse  claimant,  evidence  of  the 
exercise  of  such  right  over  part  of  a  waste  has  been  held  to  be 
evidence  of  title  to  other  parts  which,  from  their  local  situa- 
tion, may  be  deemed  to  belong  to  it.  Thus,  on  a  question 
whether  a  piece  of  waste  land,  between  a  highway  and  the 

(«)  Marquis  of  Anglesea  v.   Lord  {v)  Noble  ▼.  Kennatcay,  2  Dong. 

Eatherton,  10  M.  &  W.  233.  610. 

U)  Per  Bay  ley,  J.,  Mowe  v.  Brenton,  (tr)  Fleet  ▼.  JfWrton,  L.  B.,  7  Q.  B. 

8  B.  &  G.  764.  126. 

(«)  Per  Lord  Abinger,  10  M.  &  W.  (x)  Cooper  v.  JFardy  6  C.  B.,  N.  8. 

236.  50. 


THE  RELEVANCY  OP  EVIDENCE.  467 

plaintiil's  inolosure,  belonged  to  the  plaintifF,  or  to  the  lord  of 
the  manor,  it  was  held  that  the  latter  might  support  his 
claim  by  oTidenee  of  grants  of  similar  pieces  between  the 
same  road  and  the  inclosure  of  other  persons.  Lord  Den- 
man,  C.  J.,  said: — "If  the  lord  has  a  right  to  one  piece  of 
waste,  it  affords  no  inference,  even  the  most  remote,  that  he 
has  a  right  to  another  in  the  same  manor,  although  both  may 
be  similarly  situated  with  respect  to  the  highway.  Assuming 
that  all  were  originally  the  property  of  the  same  person,  as 
lord  of  the  manor,  which  is  all  that  the  fact  of  their  being  in 
the  same  manor  proves,  no  presumption  arises,  from  his 
retaining  one  part  in  his  hands,  that  he  retained  another; 
nor,  if  in  one  part  of  the  manor  the  lord  has  dedicated  a 
portion  of  the  waste  to  the  use  of  the  public,  and  granted  out 
the  adjoining  land  to  individuals,  does  it  by  any  means 
follow,  nor  does  it  raise  any  probability,  that  in  another  part 
he  may  not  have  granted  the  whole  out  to  private  individuals, 
and  they  afterwards  have  dedicated  part  as  a  public  road ; 
but  the  case  is  very  different  with  regard  to  those  parcels 
which,  from  their  local  situation,  may  be  deemed  part  of  one 
waste  or  common  ;  acts  of  ownership,  in  one  part  of  the  same 
field,  are  evidence  of  title  to  the  whole  ;  and  the  like  may  be 
said  of  similar  acts  on  part  of  one  large  waste  or  common  "  (y). 
In  all  these  cases  it  will  be  observed  that  the  act  between 
third  parties,  which  has,  nevertheless,  been  received,  has  been 
either  connected  presumptively  with  the  pcurty  who  is  to  be 
affected  by  it,  or  has  been  invested  with  a  primAfade  credibility 
by  evidence  of  an  original  unity  of  nature  or  title.  It  seems 
to  be  a  safe  general  rule  that  transactions  with  third  parties 
are  inadmissible,  unless  their  privity  or  connection  with  the 
party  against  whom  they  are  tendered  is  first  proved  extnnsi- 

(y)  Doe  v.  Kempy  2  Bing.  N.  0.  102 ;  cf.  Bendy  v.  Simpton,  18  C.  B. 
831. 

hh2 
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cally,  80  as  to  make  such  intermediate  transaotions  operate  in 
the  nature  of  an  adnuseion  or  estoppel  (.). 

In  an  action  for  trespass  to  a  several  fishery  in  a  navigable 
tidal  river,  the  defendants  justified  on  the  ground  that  the 
public  had  the  right  of  fishing:  as  evidence  of  possession 
and  user  the  plaintiff  tendered  {intef*  alia)  the  proceedings  and 
decree  in  1687  in  a  "  possessory  suit  "  brought  in  the  Court 
of  Chancery  in  Ireland  by  C.  (the  plaintiff's  predecessor  in 
title)  against  strangers  to  the  present  action,  by  which  decree 
an  injunction  was  awarded  to  quiet  C.  and  his  undertenants 
in  such  possession  of  their  fishing  as  they  had  at  the  time  of 
exhibiting  the  bill,  and  three  years  before,  to  continue  until 
evicted  by  due  course  of  law,  both  parties  being  at  liberty  to 
take  proceedings  at  law  against  each  other  for  ascertaining 
their  titles :  it  was  held,  that,  as  the  decree  was  a  solemn 
and  final  adjudication  and  not  collusive,  and  as  it  could  not 
have  been  made  except  upon  proof  of  unbroken  user  and 
enjoyment  for  at  least  three  years  before  the  bill,  inconsistent 
with  any  actual  exercise  at  that  time  of  a  public  right  of 
fishing,  the  proceedings  and  decree  were  admissible  {a). 

Evidence  of  good  or  bad  character  is  generally  irrelevant 
and  inadmissible  in  civil  cases,  unless  character  is  of  the 
substance  of  the  issue  (b).  In  actions  for  seduction,  evidence 
of  the  real  plaintiff's  bad  character  is  admitted  in  reduction 
of  damages ;  but  the  evidence  must  refer  to  a  time  prior  to 
that  when  the  seduction  took  place.  In  divorce  suits  the 
court  will  receive  evidence  of  adultery  committed  after  the 
latest  act  charged  in  the  petition,  to  show  the  character  and 
tendency  of  the  earlier  acts  of  familiarity  (c). 

In  actions  for  defamation,  evidence  of  the  plaintiff's  general 
good  character  is  held  irrelevant,  even  on  a  plea  of  justifica* 

(z)  Per  Manle  andBoeanqnet,  JJ.,  L.  B.,  8  App.  Cas.  135. 
Taylor  v.   Farry^   1  M.  &  G.  614 ;  (b)  EUam  v.  Faueett,  2  Esp.  663. 

FetrU  V.  Nuttal,  11  Ex.  569.  («?)  Boddy  v.  Boddy^  30  L.  J.,  P.  M. 

(a)  NeiU   t.   Ihihe  of  Ihvonthire,  8c  A.  23. 
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tion  (rf).  In  suoh  cases,  however,  the  plaintiff  may  give 
in  evidence  any  words,  as  well  as  any  act,  of  the  defendant, 
to  show  the  maHce  or  animm  of  the  words  which  are  the 
subject  of  the  action  (e) :  but  the  mere  abandonment  of  a 
plea  of  justification  ought  not  to  weigh  with  a  jury,  where 
the  actual  defence  sets  up  only  a  privileged  communication  (/). 
Where  the  libel  charged  the  plaintiff  with  incompetency  as  a 
surveyor,  he  was  not  allowed  to  travel  out  of  the  record  by 
showing  that  he  had,  at  other  times,  acted  competently  in 
that  capacity  (g). 

The  defendant  in  an  action  for  defamation  can  give 
general  evidence  of  the  plaintiff's  bad  character,  subject  to 
the  provisions  of  Order  36,  r.  37,  of  the  B.  S.  0. 1883,  which 
is  as  follows  : — "  In  actions  for  libel  or  slander,  in  which  the 
defendant  does  not  by  his  defence  assert  the  truth  of  the 
libel  complaiaed  of,  the  defendant  shaU  not  be  entitled  on  the 
trial  to  give  evidence  in  chief,  with  a  view  to  mitigation  of 
damages,  as  to  the  circumstances  under  which  the  libel  or 
slander  was  published,  or  as  to  the  character  of  the  plaintiff 
without  the  leave  of  the  judge,  unless  seven  days  at  least 
before  the  trial  he  furnishes  particulars  to  the  plaintiff  of  the 
matters  as  to  which  he  intends  to  give  evidence."  Although 
general  evidence  of  reputation  is  admissible,  evidence  of 
rumours  and  suspicions  to  the  same  effect  as  the  defamatory 
matter  complained  of  is  not  admissible ;  nor  is  evidence  of 
particular  facts  or  circumstances  tending  to  show  the  dis- 
position of  the  plaintiff  {h). 

The  29th  section  of  the  Patents,  Designs  and  Trade  Marks 
Act,  1883  (e),  enacts  that  '^  (1)  In  an  action  for  infringement 
of  a  patent,  the  plaintiff  must  deliver  with  his  statement  of 
claim,  or  by  order  of  the  court  or  the  judge  at  any  subsequent 
time,  particulars  of  the  breaches  complained  of.     (2)  The 

(d)  ComwallY.  SiehardsonfB,,  &'M»  (s/)  JBrins  y.  Bazalgette,   3  Exoh. 

806.  692. 

(tf)  Fearson  v.  Zwiaitre,  5  M.  &  G.  (A)  Seott  y.  Sampson,  8  Q.  B.  D, 

700.  491. 

(/ )  mu<m  v.  Sobint<mf  7  Q.  B.  68.  (t)  46  &  47  Vict.  c.  57, 
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defendant  must  deliver  with  his  statement  of  defence,  or  by 
order  of  the  oourt  or  a  judge  at  any  subsequent  time,  par- 
ticulars of  any  objections  on  which  he  relies  in  support 
thereof.  (3)  If  the  defendant  disputes  the  validity  of  the 
patent,  the  particulars  delivered  by  him  must  state  on  what 
grounds  he  disputes  it,  and  if  one  of  those  grounds  is  want  of 
novelty,  must  state  the  time  and  place  of  the  previous 
publication  or  user  alleged  by  him.  (4)  At  the  hearing  no 
evidence  shall,  except  by  leave  of  the  court  or  a  judge  (y), 
be  admitted  in  proof  of  any  alleged  infringement  or  objection 
of  which  particulars  are  not  so  delivered.  (5)  Particulars 
delivered  may  be  from  time  to  time  amended  by  leave  of  the 
court  or  a  judge  "  (A).  Evidence  cannot  be  given  by  a  party 
to  an  infringement  action  of  any  fact  not  referred  to  in  his 
particulars,  although  such  fact  may  have  come  to  his  know- 
ledge  after  the  delivery  of  his  particulars  (/).  His  proper 
course  in  such  a  case  is  to  apply  to  amend  his  particulars. 
When,  however,  evidence  is  within  the  literal  meaning  of  the 
words  of  the  particulars,  however  general  the  statement,  the 
evidence  will  be  received  at  the  trial  (m).  The  26th  section 
of  the  last-mentioned  Act  makes  similar  provisions  as  to  par- 
ticulars of  objections  on  a  petition  for  revocation  of  a  patent. 

By  the  Rivers  Pollution  Prevention  Act,  1876  (n),  s.  2,  it 
is  for  the  purposes  of  the  Act  provided  that  "  In  proving 
interference  with  the  due  flow  of  any  stream,  or  in  proving 
the  pollution  of  any  stream,  evidence  may  be  given  of 
repeated  acts  which,  together,  cause  such  interference  or 
pollution,  edthough  each  act  taken  by  itself  may  not  be 
sufficient  for  that  purpose." 

In  criminal  cases  the  strict  rule  is  that  no  evidence  can  be 
admitted  which  does  not  tend  directly  to  the  proof,  or  dis- 
proof, of  the  matter  in  issue ;  and  therefore,  as  a  general 

{j)  Leaye  was  given  in  Sill  y.  (/)  Daw  y.  Sley,  L.  R.,  1  £q.  38. 

^Itr+llf  rVW   ni  ^A^^u^  n^r^  crlv«  W    ^^    PoUook,    C.    B.,    HuU  V. 

{k)  The  lx>urt  of  Appeal  oan  give       n^riJ,-^  i  tt  jft.  v   iqa 
leave.    Shoe  Machinery  Co.  v.  Cntlan,       ^*''^^'^^»  1  H.  &  N.  134. 
(1896)  2  Ch.  108.  (n)  39  &  40  Vict.  c.  76. 
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rule,  evidence  that  a  prisoner  has  committed  a  similar  crime 
before,  or  that  he  has  a  disposition  to  commit  such  crimes, 
is  inadmissible  (o).  A  fortiori^  evidence  that  a  prisoner 
charged  with  felony  of  one  kind  has  committed  a  felony  of 
another  kind  is  inadmissible  (jp).  On  a  charge  of  burglary 
and  larceny  on  a  particular  day,  evidence  of  a  larceny  in  the 
same  house  on  a  previous  day  was  rejected  {q) ;  and  on  a 
charge  of  obtaining  money  under  false  pretences,  evidence 
that  the  prisoner  had  within  a  week  previously  obtained 
another  sum  of  money  under  the  same  false  pretence  was 
rejected  (r).  In  the  last  case  the  question  seems  to  have 
been  as  to  the  prisoner's  authority  to  obtain  the  money.  If 
the  question  had  been  as  to  his  knowledge  of  the  falseness  of 
the  pretence,  the  decision  would  doubtless  have  been  difiEe- 
rent ;  for  where  a  man  was  indicted  for  attempting  to  obtain 
an  advance  from  a  pawnbroker  by  falsely  asserting  that  a 
certain  ring  contained  diamonds,  evidence  of  a  similar 
attempt  two  days  before  was  held  to  have  been  rightly 
admitted  as  proof  of  his  knowledge  that  the  pretence  was 
false  («).  So  where  a  brewer  was  charged  with  applying  a 
false  trade  description  to  goods,  under  the  Merchandise 
Marks  Act,  1887,  the  offence  consisting  in  delivering  six 
barrels  of  beer,  invoiced  as  such,  when  one  of  such  barrels 
was  of  the  capacity  of  thirty-four  gallons,  in  lieu  of  thirty- 
six,  as  it  should  have  been,  evidence  of  previous  deliveries  of 
casks  of  beer  of  less  than  thirty-six  gallons  capacity,  with 
invoices  describing  them  as  barrels,  was  held  admissible  if). 
When  the  animus  or  intent  of  an  act  has  to  be  shown,  pre- 
vious and  subsequent  conduct  will  be  evidence  of  it.  Thus, 
the  animus  or  intent  in  uttering  counterfeit  coin  may  be 
proved  by  evidence  of  previous  or  subsequent  utterings  (w); 

io)  R.  V.  Cole,  1  PhU.  Ev.  608.  ,   (*)  -»•  ▼;  ^^'l^lj'i^^  l^iS;?' 

;  V   -n        y^jJ     o  -D       n  n  i>aK  128  ;  of.  R.  ▼.  Roebuck,  D.  &  B.  24. 

(p)  R.  V.  Oddy,  2  Bea.  C.  0.  266.  ^^j  ^^  ^    ^^^^  '^Ig^^j  1  q  B 

{q)  R,  y.  Vandercombf  2  Leaoh,  816.      408. 

(r)  R,  V.  EoU,  Bell,  280.  («)  R>  v.  Fotter,  1  Dears.  466. 
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and  the  possession  alone  of  several  pieoes  of  counterfeit  coin 
is  evidence  of  guilty  knowledge  (a?).  On  an  indictment  for 
knowingly  and  unlawfully  having  possession  of  coining  in- 
strumentSy  proof  is  admissible  tiiat  the  prisoner  had  previously 
uttered  counterfeit  ooin  (y) ;  and  the  strictness  of  the  rule  is 
also,  as  previously  stated,  relaxed  in  cases  of  false  pretence, 
where  the  prisoner's  guilty  knowledge  or  intent  is  in  ques- 
tion (z).  In  JR.  V.  Geenng{a)y  on  a  charge  of  murder,  by  ad- 
ministering arsenic  in  food,  evidence  that  two  other  members 
of  the  same  family,  for  whom  also  the  prisoner  cooked,  had 
died  of  poison,  was  admitted  (a),  inasmuch  as  it  tended  to  show 
whether  the  taking  of  the  arsenic  was  accidental.  This  case 
was  approved  by  the  Judicial  Committee  in  Makin  v. 
A.'O.  for  New  South  Wales  (J),  where,  on  an  indictment  for 
murder  of  an  infant  by  baby  farmers,  evidence  that  several 
other  infants  had  been  received  on  similar  tenns  from  their 
mothers,  and  that  the  bodies  of  infants  had  been  found 
buried  in  a  similar  manner  in  the  gardens  of  several  houses 
occupied  by  the  prisoners,  was  held  admissible.  Agcdn,  when 
several  felonies  are  so  connected  as  to  form  one  transaction, 
evidence  of  all  may  be  given  in  order  to  convict  of  one. 
Thus,  where  the  indictment  charged  stealing  from  the  prose- 
cutor's till,  and  the  evidence  showed  different  ttJdngs,  by 
which  the  whole  deficit  was  caused,  it  was  held  that  the  fact 
might  be  shovm  by  proof  of  the  results  of  different  inspec- 
tions of  the  till  {c).  So,  in  conspiracies,  since  the  act  of  one 
is  in  law  the  act  of  all,  when  complicity  has  been  proved,  the 
act  of  one  conspirator  is  evidence  on  an  indictment  against 
another. 

The  most  important  exceptions,  however,  to  the  last-stated 
general  rule  arise  under  the  19th  section  of  the  Prevention  of 

(x)  S,  V.  J^vis,  DewB  652.  («)  is  L.  J.,  M.  0.  216. 

(y;  -R.  V.  Weeks,  L.  &  0.  18.  .,.  /,qq.v  a    n  kt 

{z)  R,  V.  Framu,  L.  R.,  2  C.  C.  B.  (*)  (^^^^J  ^'  ^'  ^7. 

12«.  (c)  -B.  V.  Elli$,  6  B.  &  C.  145. 
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Crimes  Act,  1871  {d),  which  provides,  that  "  Where  pro- 
ceedings are  taken  against  any  person  for  having  received 
goods  knowing  them  to  be  stolen,  or  for  having  in  his  posses- 
sion stolen  property,  evidence  may  be  given  at  any  stage  of 
the  proceedings  that  there  was  found  in  the  possession  of 
such  person  other  property  stolen  within  the  preceding  period 
of  twelve  months,  and  such  evidence  may  be  taken  into  con- 
sideration for  the  purpose  of  proving  that  such  person  knew 
the  property  to  be  stolen  which  forms  the  subject  of  the 
proceedings  taken  against  him ; "  and  "Where  proceedings 
are  taken  against  any  person  for  having  received  goods 
knowing  them  to  be  stolen,  or  for  having  in  his  possession 
stolen  property,  and  evidence  has  been  given  that  the  stolen 
property  has  been  found  in  his  possession,  then  if  such 
person  has  within  five  years  immediately  preceding  been 
convicted  of  any  offence  involving  fraud  or  dishonesty,  evi- 
dence of  such  previous  conviction  may  be  given  at  any  stage 
of  the  proceedings,  and  may  be  taken  into  consideration  for  the 
purpose  of  proving  that  the  person  accused  knew  the  property 
which  was  proved  to  be  in  his  possession  to  have  been  stolen ; 
provided  that  not  less  than  seven  days'  notice  in  writing  shall 
have  been  given  to  the  person  accused  that  proof  is  intended 
to  be  given  of  such  previous  conviction  ;  and  it  shall  not  be 
necessary  for  the  purposes  of  this  section  to  charge  in  the 
indictment  the  previous  conviction  of  the  person  so  accused." 
"  Foimd,"  in  the  first  part  of  the  section,  means  found  at  the 
same  time  as  the  property  the  subject  of  the  indictment  (e). 

In  larceny,  to  prove  the  identity  of  the  prisoner,  it  may  be 
shown  that  other  goods  not  included  in  the  indictment, 
which  were  stolen  at  the  same  time,  were  found  in  his  pos- 
session ;  and  on  the  same  principle,  on  a  trial  for  riot  and 
conspiracy,  resolutions  passed  at  a  meeting,  prior  and  avowedly 
preliminsury  to  that  named  in  the  indictment,  were  held  to  be 

(rf)  34  &  36  Vict.  0.  112.  («)  S.  v.  Carter,  12  Q.  B.  D.  622. 
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relevant  evidence  to  show  the  objects  of  the  second  meeting ; 
and  the  general  conduct  of  the  members  on  their  way  to  it, 
their  military  order  and  threatening  language  to  people  on 
the  road,  were  held  strictly  relevant  to  show  the  character  of 
the  meeting.  On  the  other  hand,  it  was  held  that  the 
defendant  could  not  go  into  evidence  of  the  conduct  of  the 
military  who  dispersed  the  meeting,  because  that  could  have 
no  bearing  upon  the  intention  and  object  of  the  assembly,  as 
these  must  have  existed  before  the  dispersion,  and  were  in 
their  nature  perfectly  distinct  from  the  conduct  of  those  who 
dispersed  the  assembly  (/). 

(/)  B.  V.  Eunt,  S  B.  &  Aid.  566. 
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DEPOSITIONS. 

Depositions  are  at  common  law  secondary  evidence,  and 
inadmissible  where  the  original  witness  can  be  produced ;  but 
they  are  admissible  in  certain  oases,  and  subject  to  certain 
restrictions,  when  he  cannot  be  produced.  The  principle  of 
this  exclusion  in  the  first  instance  rests  on  the  hearsay  nature 
of  such  evidence,  and  the  prejudice  to  the  adverse  party  who 
loses  the  benefit  of  his  cross-examination.  They  were  abso- 
lutely and  universally  inadmissible  at  common  law  when  the 
adverse  party  had  no  opportunity  of  controlliog  and  ex- 
plaining the  evidence,  at  the  time  of  deposition,  by  cross- 
examining  the  deponent ;  but  where  he  had  such  an  oppor- 
tunity, he  was  (and  is,  in  certain  instances,  where  public 
policy  recommends  such  a  course),  affected  by  such  testimony 
of  an  absent  witness. 

A  deposition  to  be  in  any  case  admissible  must  refer  to  the 
same  parties,  or  their  privies,  and  there  must  be  the  same 
substantial  issue  {a).  It  is  on  this  principle  that  the  evidence 
of  a  witness  in  a  former  action  may,  after  his  death,  be  read 
in  a  subsequent  action  (b)  ;  but  in  criminal  cases  a  deposition 
taken  on  one  charge  cannot  be  read  on  another  charge,  unless 
the  charges  are  substantially  identical,  or  so  connected  as  to 
create  a  reasonable  presumption  that  the  prisoner's  mind,  at 
the  time  of  the  first  charge,  was  sufficiently  directed  to  the 

(a)  Morgan   v.  Nicholl,    L.  R.,    2  ^^^   ^^^^^  ^   j,^^^^  1  A.  &  B.  3. 

\j.  1 .  1 17« 
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matters  whioli  form  the  substance  of  the  subsequent  charge, 
and  the  prisoner  had  full  opportunity  of  Gross-examination. 
Thus,  where  the  prisoner  was  charged  before  magistrate 
with  wounding  A.  with  intent  to  do  her  some  grievous  bodily 
harm,  and  was  afterwards  indicted  for  wounding  A.,  A.'8 
deposition  on  the  original  charge  was  received  on  the  subee- 
quent  charge  (c). 

Where  the  deposition  is  received,  it  operates  as  a  complete 
substitution  for  the  evidence  of  the  witness;  but  if  it  is 
wanting  in  any  statutory  formalities,  as,  if  it  is  not  signed 
by  the  magistrate  or  coroner  (rf),  or  if  it  contains  hearsay, 
such  as  a  letter  purporting  to  have  been  written  by  the 
deponent  but  not  produced,  the  deposition  will,  in  the  former 
case,  be  wholly  inadmissible,  and,  in  the  latter  case,  the  part 
purporting  to  recite  the  letter  must  be  omitted  (e'). 

We  propose  to  consider  first,  as  being  of  the  chief  practical 
importance — 

DEPOSITIONS  IN  CRIMINAL  CASES. 

At  common  law,  depositions  taken  in  the  presence  of  a 
prisoner  before  a  magistrate,  and  signed  by  the  latter,  were 
generally  evidence  against  the  prisoner  on  his  trial  if  it 
appecLred  that  he  had  had  an  opportunity  of  cross-examining 
the  witness,  and  that  the  witness  at  the  time  of  trial  was 
either  dead,  or  permanently  imable  to  travel,  owing  to  illness, 
or  that  he  had  been  kept  out  of  the  way  by  the  prisoner,  or 
by  some  one  on  the  prisoner's  behalf,  in  order  to  prevent  him 
from  giving  evidence. 

The  admissibility  of  these  depositions  is  now  subject  to  the 
11  &  12  Yict.  0.  42,  s.  17,  by  which  it  is  enacted,  that  in  aU 
cases  where  any  person  shall  be  charged  before  any  justice  of 
the  peace  with  any  indictable  offence,  "  such  justice  or  jus- 

(e)  B,  V.  Beeiton,  Dears.  406.  {e)  TufUm  v.  Whitmore,  12  A.  &E. 

(d)  B.  y.  England,  2  Leaoh,  770.         370. 
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tices,  before  he  or  thej  shall  commit  such  accused  person  to 
prison  for  trial,  or  before  he  or  they  shall  admit  him  to  bail, 
shall,  in  the  presence  of  such  accused  person,  who  shall  be  at 
liberty  to  put  questions  to  any  witness  produced  against  him, 
take  the  statement  on  oath  or  affirmation  of  those  who  shall 
know  the  facts  and  circumstances  of  the  case,  and  shall  put 
the  same  into  writing ;  and  such  depositions  shall  be  read 
over  to  and  signed  respectively  by  the  witnesses  who  shall 
have  been  so  examined,  and  shall  be  signed  also  by  the 
justice  or  justices  taking  the  same ;  and  the  justice  or  justices 
before  whom  any  such  witness  shall  appear  to  be  examined 
as  aforesaid  shall,  before  such  witness  is  examined,  administer 
to  such  witness  the  usual  oath  or  affirmation,  which  such 
justice  or  justices  shall  have  full  power  and  authority  to  do ; 
and  if  upon  the  trial  of  the  person  so  accused  as  first  afore- 
said it  shall  be  proved,  by  the  oath  or  affirmation  of  any 
credible  witness,  that  any  person,  whose  deposition  shall  have 
been  taken  as  aforesaid,  is  dead,  or  so  ill  as  not  to  be  able  to 
travel ;  and  if,  also,  it  be  proved  that  such  deposition  was 
taken  in  the  presence  of  the  person  so  accused,  and  that  he 
or  his  counsel  or  attorney  had  a  full  opportunity  of  cross- 
examining  the  witness,  then,  if  such  deposition  purport  to  be 
signed  by  the  justice  by  or  before  whom  the  same  purports 
to  have  been  taken,  it  shall  be  lawful  to  read  such  deposition 
as  evidence  in  such  prosecution,  without  further  proof  thereof, 
unless  it  shall  be  proved  that  such  deposition  was  not  in  fact 
signed  by  the  justice  purporting  to  sign  the  same." 

Before  a  deposition  can  be  received  under  this  section  it 
must  therefore  appear — 

1.  That  it  was  taken  in  the  presence  of  the  magistrate  and 
of  the  prisoner  (/),  and  that  the  latter  either  cross-examined, 
or  had  an  opportunity  of  cross-examining,  the  deponent. 

2.  That  it  has  been  signed  by  the  witness  and  also  by  the 

(/)  JJ.  v.  WatUf  L.  &  0.  889. 
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magistrate.     The  christian  name  of    the  witness  maj   be 
proved  by  any  one  who  saw  the  witness  sign  (g). 

3.  That  it  was  made  on  oath  by  the  witness,  or  on  affirma- 
tion, in  such  oases  only  in  which  an  affirmation  is  allowed. 

4.  That  the  deponent  is  either  dead,  or  so  ill  as  not  to  be 
able  to  travel. 

Only  the  jGbrst  and  last  of  these  conditions  is  required  to  be 
distinctly  proved,  and  the  last  is  usually  proved  first.  The 
signatures,  purporting  to  be  authentic,  are  presumed  to  be  so 
until  proved  to  be  otherwise ;  and  the  deposition  is  declared 
on  the  face  of  it  to  be  taken  on  oath.  It  is  not  enough  to 
show  that  the  deposition  purports  to  be  signed  hy  the  magis- 
trate, but  it  must  also  be  shown  affirmatively  by  the  prose- 
cutor that  the  deposition  was  taken  in  the  presence  of  the 
prisoner,  and  that  he  or  his  counsel  or  attorney  had  a  full 
opportunity  of  cross-examining  the  witness;  and  when  the 
prisoner  is  not  attended  by  counsel  or  attorney,  it  ought  also 
to  appear  that  the  magistrate  had  asked  him  whether  he 
would  like  to  cross-examine,  and  that  he  had  allowed  the 
prisoner  sufficient  time  to  consider  what  questions  he  would 
put  (A). 

As  to  the  last  condition,  it  is  to  he  observed  that  it  does 
not  contain  all  the  circumstances  in  which  a  deposition  is 
generally  admissible.  Thus,  before  the  statute,  the  deposi-  • 
tion  was  received  at  common  law,  not  merely  on  proof  that 
the  deponent  was  either  dead,  or  so  ill  as  to  be  unable  to 
travel,  but  if  he  was  proved  to  have  become  permanently- 
insane  (0>  or  to  be  actually  insane  at  the  time  of  trial  with  a 
possibility  of  recovery  {k).  It  neither  was  nor  is  necessary  to 
show  that  the  illness  under  which  a  deponent  is  suffering  is 
of  a  permanent,  or  of  more  than  a  temporary,  nature ;  but 
where  the  illness  of  the  witness  is  proved  not  to  be  serious,  the 


{a)  B.  ▼.  FooU,  26  L.  J.,  M.  0.  79.  u)  jj.  y.  ErUwett,  3  T.  R.  707. 

(A)  Per  putt,  B.,  J?,  v.  Day,  19  \\  ^        ^     ^  „  r.   ^-^  ... 
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judge  may  and  will,  in  his  discretion,  postpone  the  trial  until 
he  has  recovered;  and  this  is  the  proper  course  whenever 
such  postponement  does  not  clearly  clash  with  public  con- 
venience. 

The  illness  must  be  real  and  serious,  and  there  must  either 
be  a  physical  incapability  of  locomotion,  or  a  probability  that 
it  might  dangerously  affect  the  witness's  health  (/).  It  is 
desirable,  when  it  is  possible,  to  prove  this  fact  by  a  medical 
attendant,  but  it  may  be  proved  by  any  one  who  has  seen 
and  examined  the  deponent  recently.  The  court  will  inquire 
scrupulously  and  even  suspiciously  into  all  these  circum- 
stances before  receiving  the  deposition;  and  will  reject  it 
when  the  alleged  illness  appears  to  be  not  dangerous  or 
serious  enough  to  excuse  the  absence  of  the  deponent.  It  is 
for  the  court,  in  its  discretion,  to  determine  whether  the 
alleged  illness  brings  the  case  within  the  Act  of  Parlia- 
ment (m).  Pregnancy  may  or  may  not  be  a  scTurce  of  such 
illness  (;i).  Where  a  witness  had  an  attack  of  paralysis,  his 
deposition  was  read,  although  it  would  not  have  endangered 
his  life  to  come  into  court.  In  that  case,  however,  the  depo- 
nent could  neither  hear  nor  speak  (o).  The  fact  that  aiemale 
witness  was  seventy -four  years  of  age,  and  nervous,  and  (in 
the  opinion  of  a  medical  witness)  likely  to  faint  under  cross- 
examination,  has  been  held  not  to  amount  to  such  inability  to 
travel  as  to  make  her  deposition  admissible  (p). 

It  is  also  settled  that,  as  before  11  &  12  Vict.  c.  42,  a 
deposition  will  be  received  if  the  deponent  is  proved  to  have 
been  kept  out  of  the  way  and  prevented  from  appearing  at 
the  trial  by  the  act  of  the  prisoner,  or  by  collusion  with  him 
or  his  friends  (q).  This  was  expressly  decided  in  It.  v. 
Scai/e  (r),  where  the  deponent  was  kept  out  of  the  way  by 

U)  It,  Y.  Lay,  19  L.  T.  36.  (p)  R.  ▼.  Farrell,  L.  R.,  2  C.  0.  R. 

(m)  R.  Y.  Stephemon,  L.  &  0.  169.  116. 

(«)  R,  ▼.  WeUingt,  26  W.  R.  692.  iq)  R,  v.  Qutt^ridge,  9  0.  &  P.  471. 

{o)  R,  V.  Cockhum,  D.  &  B.  202.  (r)  R,  v.  Seaife,  2  Deniaon,  281. 
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the  prisoner's  agents ;  but  it  is  neoessarj  to  create  by  evidence 
a  reasonable  presumption  that  the  prisoner's  agents  have  been 
authorized  or  sanctioned  by  him  to  procure  the  absence  of 
the  witness.  In  such  a  case  the  deposition  is  evidence  only 
against  the  prisoner  who  procured  the  absence  of  the  depo- 
nent, and  not  against  other  prisoners  in  the  same  indictment 
who  are  not  implicated  in  the  collusion  (s).  Unless  the 
absence  of  the  witness  is  accounted  for  in  some  one  of  these 
ways,  his  deposition  cannot  be  received,  because  it  will  retain 
all  its  original  and  unsatisfactory  incidents  as  hearsay  evi- 
dence. When  the  deponent  is  in  a  foreign  country,  his 
deposition  cannot  be  read  (t). 

Before  the  statute  it  was  usual  for  the  magistrate  to  sign 
each  deposition ;  but  in  one  case,  where  the  deposition  of  a 
deceased  witness  stood  first  on  the  same  sheet  of  paper  with 
the  depositions  of  two  other  witnesses,  and  the  magistrate's 
signature  was  at  the  end  only  of  the  last  deposition,  but  was 
not  in  terms  confined  to  it,  Coleridge,  J.,  after  conferring 
with  Lord  Abinger,  received  the  first  deposition,  but  with  the 
remark  that  it  would  have  been  bad  in  an  aflBdavit  (ti).  It 
seems,  however,  to  have  been  the  impression  of  the  learned 
judge  in  this  case,  that  each  deposition  ought,  strictly,  to  be 
separately  signed  by  the  committing  magistrate;  and  the 
language  of  the  17th  section  of  II  &  12  Vict.  c.  42,  appeajis 
to  point  out  distinctly  that  such  is  the  correct  practice ;  for  it 
declares  the  deposition  to  be  admissible  "  if  such  deposition 
purport  to  be  signed  by  the  justice,"  and  that  it  shall  be 
inadmissible  if  "  it  shall  be  proved  that  such  deposition  was 
not  in  fact  signed  by  the  justice  purporting  to  sign  the  same." 
As  "  deposition "  is  here  used  in  the  singular,  and  applies 
only  to  the  separate  statement  of  the  deceased  or  absent  witne^, 
and  not  to  the  aggregate  mass  of  the  distinct  sheets  of  the 
whole  of  the  depositions,  it  would  seem  that,  according  to  the 

/  \   -n        £•    'J'    n  T\    •        001  (0  ^'  ▼•  Amtin.  Dears.  612. 
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manif  est  words  of  the  section,  if  the  deposition  of  a  deceased 
or  absent  witness  is  not  signed  by  the  magistrate  at  the  foot 
of  such  statement,  although  it  might  be  used  for  purposes  of 
oontradioting  the  evidenoe,  or  refreshing  the  memory  of  a 
present  witness,  it  would  not,  in  any  case,  be  eyidenoe  in  his 
absence  against  a  prisoner.     This  is  clearly  also  the  justice  of 
the  case ;  for  depositions,  as  being  in  the  nature  of  hearsay,  and 
as  tending  to  affect  the  liberty  of  the  subject,  in  opposition  to 
the  principle  which  entitles  every  man  to  be  confronted  by 
his  accuser,  ought  clearly  to  be  received,  if  at  all,  only  when 
every  legal  formality  has  been  observed,  and  when,  especially, 
the  signature  of  the  magistrate,  countersigning  and  following 
immediately  on  that  of  the  witness,  may  be  presumed  to 
afford  a  reasonable  guarantee  that  the  written  deposition  corre- 
sponds exactly  with  the  verbal  statement.     Such  a  guarantee 
of  accuracy  is  clearly  of  a  far  higher  nature  than  that  which 
is  afforded  by  a  single  signature  at  the  end  of  the  whole 
depofiitionB  of    numerous  witnesses  contained   on  separate 
sheets  which  have  no  necessary  connection.     For  that  reason 
it  was  formerly  customary  for  the  committing  magistrates  to 
sign  the  depositions  of   each  witness,  and  it  is  submitted 
that  this  practice  was  right ;  but  it  is  now  unnecessary,  for 
it  has  been  expressly  decided  that  it  is  sufficient  if  the  sig- 
nature or  signatures  be  placed  at  the  end  of  the  depositions, 
even  though  they  are  written  on  different  sheets  of  paper, 
which  are  only  connected  by  a  pin  {x).    The  depositions  must 
be  taken  in  the  presence  both  of  the  magistrate  and  of  the 
prisoner  (y) ;  and  nothing  should  be  returned  as  a  deposition 
against  the  prisoner  unless  the  prisoner  had  an  opportunity 
of  knowing  what  was  said,    and  an  opportimity  of  cross- 
examining  the  persons  making  the  deposition. 

The  6th  section  of  the  30  &  31  Vict.  c.  35,  providing  for 
cases  of  witnesses  dangerously  ill  and  imable  to  travel,  enacts 

{x)  B.  V.  Farkefy  L.  R.,  1  C.  C.  R.  226.      (y)  H.  r.  IFatts^  L.  &  C.  339. 
P.  1  I 
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that  '^  whenever  it  shall  be  made  to  appear  to  the  satisfaction  of 
any  justioe  of  the  peace  that  any  person  dangerously  ill,  and,  in 
the  opinion  of  some  registered  medical  practitioner,  not  likely 
to  recover  from  such  illness,  is  able  and  willing  to  give 
material  information  relating  to  any  indictable  offence,  or 
relating  to  any  person  accused  of  any  such  offence,  and  it  shall 
not  be  practicable  for  any  justice  or  justices  of  the  peace  to 
take  an  examination   or  deposition  in  accordance  with  the 
provisions  of  the  said  Act  (t.  e?.  11  &  12  Vict.  c.  42,  s.  17)  of  the 
person  bo  being  ill,  it  shall  be  lawful  for  the  said  justice  to  take 
in  writing  the  statement  on  oath  or  affirmation  of  such  person 
so  being  ill,  and  such  justioe  shall  thereupon  subscribe  the 
same,  and  shall  add  thereto,  by  way  of  caption,  a  statement 
of  his  resison  for  taking  the  same,  and  of  the  day  and  place 
when  and  where  the  same  was  taken,  and  of  the  names  of 
the  persons  (if  any)  present  at  the  taking  thereof ;  and  if  the 
sajne  shedl  relate  to  any  indictable  offence  for  which  any 
accused  person  is  already  committed  or  bailed  to  appear  for 
trial,  shall  transmit  the  same,  with  the  said  addition,  to  the 
proper  officer  of  the  court  for  trial  at  which  such  accused 
person  shall  have  been  so  committed  or  bailed ;  and  in  all  other 
cases  he  shall  transmit  the  same  to  the  clerk  of  the  peace  of 
the  county,  division,  city  or  borough  in  which  he  shall  have 
taken  the  same,  who  is  hereby  required  to  preserve  the  same, 
and  file  it  of  record ;  and  if  afterwards,  upon  the  trial  of  any 
offender  or  offence  to  which  the  same  may  relate,  the  person 
who  made  the  same  statement  shall  be  proved  to  be  dead,  or 
if  it  shall  be  proved  that  there  is  no  reasonable  probability 
that  such  person  will  ever  be  able  to  travel  or  to  give  evidence, 
it  shall  be  lawful  to  read  such  statement  in  evidence,  either 
for  or  against  th^  accmed^  without  further  proof  thereof,  if  the 
same  purports  to  be  signed  by  the  justioe  by  or  before  whom 
it  purports  to  be  taken,  and  provided  it  be  proved  to  the 
satisfaction  of  the  court  that  reasonable  notice  of  the  intention 
to  take  such  statement  has  been  served  upon  the  person 
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{whether  prosecutor  or  accused)  against  whom  it  is  proposed  to 
be  read  in  evidence,  and  that  such  person,  or  his  counsel  or 
attorney,  had  or  might  have  had,  if  he  had  chosen  to  be  present, 
a  full  opportunity  of  cross-examining  the  deceased  person  who 
made  the  same."  The  7th  section  provides  that,  when  a 
prisoner  in  actual  custody  has  served  or  received  notice  of  in- 
tention to  take  a  statement  in  the  manner  mentioned,  he  or 
she  may  be  brought  up  in  custody  to  hear  the  statement  taken. 

If  the  depositions  are  lost  without  fraud  or  gross  negligence 
before  trial,  and  cannot  be  found  after  diligent  search,  they 
may  be  proved  by  a  copy  produced  and  certified  by  the 
magistrate's  clerk  (a) ;  and,  probably,  under  14  &  15  Vict. 
c.  99,  s.  14,  any  duly  examined  copy  would  be  admissible. 
Every  deposition  against  a  prisoner  ought  to  be  taken  down 
in  writing,  whether  any  case  is  made  out  or  not;  and 
Jervis,  C.  J.,  has  declared  it  to  be  "  a  practice  quite  illegal 
and  highly  improper "  not  to  take  down  in  writing  eveiy 
such  deposition.  Accordingly,  the  court  will  require  distinct 
evidence  that  it  has  not  been  so  taken  down,  before  it  will 
admit  secondary  parol  evidence  of  anything  that  was  said  on 
an  examination  before  a  magistrate  (a). 

The  prisoner's  statement  will  be  limited,  as  to  its  admis- 
sibility in  the  first  instance,  by  the  principles  laid  down  in 
the  chapter  on  Confessions,  and  the  statutory  provisions 
which  are  there  mentioned  (6).  A  voluntary  statement  made 
by  a  prisoner  before  a  magistrate  ought  to  be  reduced  into 
writing,  and  read  as  evidence  against  or  for  him  by  the 
counsel  for  the  prosecution  at  the  trial.  It  is  desirable,  but 
not  necessary,  that  the  prisoner  should  sign  the  statement ; 
and  it  is  said  not  to  be  necessaiy  that  the  magistrate  should 
sign  it,  if  the  prisoner  signs  or  admits  the  statement  to  be 
true,  when  it  is  read  over  to  him  ;  but  a  statement  not  signed 


i 


z)  E,  V.  SheUard,  9  C.  &  P.  277.         296. 

a)  Parsons  v.  Browiif  3  0.  &  K.  (*)  Soprs^  p.  267. 
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by  the  magistrate,  and  neither  signed  nor  admitted  by  the 
prisoner,  is  clearly  inadmissible  (c).  If  it  is  dearly  proved 
that  the  prisoner  made  a  statement  before  the  magistrate 
which  was  not  taken  down  in  writing,  it  may  be  proved  by 
any  one  who  heard  it  (d). 

A  prisoner's  statement  is  only  evidence  against  himself, 
and  not  against  others  who  are  implicated  in  the  same 
charge  (e).  It  has  been  held  that  a  statement  will  not  be 
inadmissible  because  a  magistrate  has  not  given  the  prisoner 
the  statutory  caution  that  he  has  nothing  to  hope  from  any 
promise  of  favour,  or  to  fear  from  any  threat  of  punishment  (/). 

The  3rd  section  of  30  &  31  Yict.  c.  35,  provides,  that  if  an 
accused  person  calls,  or  desires  to  call,  witnesses,  the  '^  justice 
or  justices  shall,  in  the  presence  of  such  accused  person,  take 
the  statement  on  oath  or  affirmation,  both  examination  and 
cross-examination,  of  those  who  shall  be  called  as  witnesses 
by  such  accused  person,  and  who  shall  know  anything  relating 
to  the  facts  and  circumstances  of  the  case,  or  anything  tend- 
ing to  prove  the  ionocence  of  such  accused  person,  and  shall 
put  the  same  into  writing;  and  such  depositions  of  such 
witnesses  shall  be  read  over  to  and  signed  by  the  witnesses 
who  have  been  so  examined,  and  signed  also  by  the  justice  or 
justices  taking  the  same,  and  transmitted  in  due  course  of  law 
with  the  depositions." 

The  depositions  of  a  child  may,  under  the  Prevention  of 
Cruelty  to  Children  Act,  1 894,  be  taken,  in  certain  proceedings 
thereunder,  when  its  attendance  is  proved  by  the  evidence  of 
a  registered  medical  practitioner  to  involve  serious  danger  to 
its  life  or  health,  in  manner  prescribed  by  the  Act,  and  can 
be  used  in  evidence  as  mentioned  in  the  Act  {g). 


(e)  Lambe's  ease,  2  Leaob,  625. 
Id)  B.  V.  Jacobs,  1  Leach,  309. 
(#)  £,  Y.  Appleby,  3  Stark.  33. 


(/)  E.  y.  Santome,  1  Den.  545. 
{Sf)  67  ft  68  Vict.  0.  41,  as.  13 
I,  lor  which  see  Appendix. 
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DEPOSITIONS  BEFORE  CORONERS. 

These  are  not  within  the  11  &  12  Viot.  c.  42,  but  are 
practioally  admissible  under  similar  restrictions.  It  is  not 
necessary  that  they  should  have  been  taken  in  the  presence  of 
the  prisoner  (A) ;  but  they  must  be  signed  by  the  coroner,  and 
the  handwriting  must  be  proved  (t). 

A  coroner's  inquisition  is  admissible  between  third  parties 
to  show  that  there  has  been  such  a  judicial  inquiry  into  the 
matters  to  which  it  refers  (A;). 


DEPOSITIONS  IN  CIVIL  CASES. 

Before  considering  the  present  practice  under  Order  37  of 
the  B.  S.  C.  1883,  it  may  be  desirable  to  notice  briefly  what 
was  the  practice  before  the  Judicature  Acts. 

The  practice,  so  far  as  the  Court  of  Chancery  was  concerned, 
was  that  provided  by  the  16  &  16  Vict.  c.  86,  s.  28,  and  the 
11th  rule  of  the  Order  of  the  5th  of  February,  1861  (which 
was  made  in  pursuance  of  that  Act,  and  of  23  &  24  Vict, 
c.  128).  The  Act  provided,  that  "the  mode  of  examining 
witnesses  in  the  said  court,  and  all  the  practice  of  the  said 
court  in  relation  thereto,  so  far  as  such  practice  shall  be 
inconsistent  with  the  mode  hereinafter  prescribed  of  examining 
such  witnesses,  and  the  practice  in  relation  thereto,  shall, 
from  and  after  the  time  appointed  for  the  commencement  of 
this  Act,  be  abolished :  provided  always,  that  the  court  may, 
if  it  shall  think  fit,  order  any  particular  witness  or  witnesses 
out  of  the  jurisdiction  of  the  said  court  to  be  examined  upon 
interrogatories  in  the  mode  now  practised  in  the  said  court, 
and  that  with  respect  to  such  witness  or  witnesses  the  practice 
of  the  said  court  in  relation  to  the  examination  of  witnesses 

(A)  BuU.  N.  P.  248.  {k)  H,  v.  Gregory,  15  L.  J.,  M.  C. 

(•)  R,  V.  Ettgland,  2  Leach,  770.  38. 
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shall  oontinue  iu  full  force,  save  onlj  so  far  as  the  same  may 
be  varied  by  any  general  order  of  the  Lord  Chancellor  in  that 
behalf,  or  by  any  order  of  the  cour£  with  reference  to  any 
particular  case."  The  Order  provided,  that  "  Notwithstand- 
ing any  of  these  rules  the  court  or  the  judgQ  in  chambers  may 
direct  that  the  oral  examination  and  cross-examination  of  any 
witness  (whether  a  party  or  not),  or  the  cross-examination 
of  any  person  who  has  been  examined  ex  parte  before  an 
examiner,  or  made  an  affidavit,  shall  be  taken  before  an 
examiner  of  the  court  or  a  special  examiner  in  the  manner 
prescribed  by  the  statute  15  &  16  Yict.  c.  86,  as  if  these  rules 
had  not  been  made,  in  case  it  shall  appear  to  the  judge  that 
owing  to  the  age,  infirmity  or  absence  out  of  the  jurisdiction 
of  such  witness  or  person,  or  for  any  other  cause  which  to  the 
judge  shall  appear  sufficient,  it  is  expedient  that  such  direction 
should  be  given.  Such  direction  may  be  obtained  on  applica- 
tion to  the  court  or  the  judge  in  chambers  on  notice."  In 
practice,  all  examinations  of  witnesses  who  were  old,  ill,  or 
out  of  the  jurisdiction  were  taken  before  examiners. 

At  common  law,  whenever  a  witness  was  beyond  the  juris- 
diction of  the  courts,  or  likely  to  be  so  at  the  time  of  trial,  or 
when  he  was  likely  to  be  unable  to  attend  the  trial,  owing  to 
approaching  dissolution,  or  permanent  infirmity,  the  courts 
had  power  to  grant  a  commission  to  examine  such  witness, 
either  in  Gh*eat  Britain  or  abroad,  at  any  time  after  the  com- 
mencement of  the  action  (/) ;  and  to  permit  his  written  depo- 
sition, as  certified  by  the  commissioner,  to  be  read  in  evidence 
at  the  trial,  on  proof  that  the  deponent  was  at  that  time 
beyond  the  jurisdiction  of  the  court,  or  dead,  or  unable  from 
permanent  sickness,  or  other  permanent  infirmity,  to  attend 
the  trial. 

The  foundation  of  this  privilege  was  the  40th  section  of 
13  G-eo.  3,  c.  63,  which  permitted  the  prosecutor  or  defendant, 

(/)  Fynney  v.  Beatley,  17  Q.  B.  86. 
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in  all  indictments  or  informations  for  offenoes  committed  in 
India,  to  apply  for  and  obtain  a  writ  of  mandamm  to  the 
superior  judges  in  India,'  directing  them  to  take,  in  due  form 
of  law,  the  statements  of  witnesses  within  their  jurisdiction 
concerning  the  offence,  and  to  return  them  in  the  form  of 
signed  and  sealed  depositions  to  the  King's  Bench.  A 
similar  privilege  was,  by  sect.  44,  given  in  actions  and  suits 
commenced  in  England.  The  1  Will.  4,  o.  22,  taking  this 
Act  as  its  basis,  extended  its  provisions  substantially  ''  to  all 
colonies,  islands,  plantations,  and  places  under  the  dominion 
of  his  Majesty  in  foreign  parts,  and  to  the  judges  of  the 
several  courts  therein,  and  to  all  actions  depending  in  any  of 
his  Majesty's  courts  at  Westminster,  in  what  place  or  country 
soever  the  cause  of  action  may  have  arisen,  and  whether  the 
same  may  have  arisen  within  the  jurisdiction  of  the  court,  to 
the  judges  whereof  the  writ  of  commission  may  be  directed, 
or  elsewhere."  By  the  second  section  the  colonial  judges 
were  empowered  to  enforce  the  attendance  of  witnesses  in 
such  cases  in  the  same  way  as  if  the  action  of  suit  had  arisen 
within  their  jurisdiction.  The  4th  section  empowered  the 
courts  at  Westminster,  "  and  the  several  judges  thereof,  in 
every  action  depending  in  such  court,  upon  the  application  of 
any  of  the  parties  to  such  suit,  to  order  the  examination  on 
oath,  upon  interrogatories  or  otherwise,  before  the  master  or 
prothonotary  of  the  said  court,  or  other  person  or  persons  to 
be  named  in  such  order,  of  any  witnesses  within  the  jurisdic- 
tion of  the  court  where  the  action  shall  be  depending ;  or  to 
order  a  commission  to  issue  for  the  examination  of  witnesses 
on  oath  at  any  place  or  places  out  of  such  jurisdiction  or 
otherwise;  and  by  the  same,  or  any  subsequent  order  o^ 
orders,  to  give  all  such  directions  touching  the  time,  place, 
and  manner  of  such  examination,  as  well  within  the  juris- 
diction of  the  court  wherein  the  action  shall  be  depending  a^ 
without,  and  all  other  matters  connected  with  such  examina- 
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tion  as  may  appear  reasonable  and  just."    By  sect.  5,  wit- 
nesses within  the  jurisdiction  might,  by  order  of  the  oourt  or 
of  a  judge,  be  summoned  to  attend  the  oommisdon,  and  be 
attached  for  non-attendance.     By  sect.  7,  the  commissioner 
was  authorized  to  administer  an  oath  to  the  witness,  or  an 
a£Brmation  in  cases  where  the  law  permits  it  in  substitution ; 
and  the  witness  is  subjected  to  the  penalties  of  perjury  for 
giving  evidence  falsely  (see  also  6  &  7  Vict.  c.  83,  s.  5). 
Sect.  10  enacts  as  follows :  "  That  no  examination  or  deposi- 
tion to  be  taken  by  virtue  of  this  Act  shall  be  read  in  evidence 
at  any  trial  without  the  consent  of  the  party  against  whom 
the  same  may  be  offered,  unless  it  shall  appear  to  the  satis- 
faction of  the  judge  that  the  examinant "  {query  examinee) 
"  or  deponent  is  beyond  the  jurisdiction  of  the  court,  or  dead, 
or  unable  from  permanent  sickness,  or  other  permanent  in- 
firmity, to  attend  the  trial ;  in  all  or  any  of  which  cases  the 
examinations  and  depositions,  certified  under  the  hand  of  the 
commissioners,  master,  prothonotary,  or  other  person  taking 
the  same,  shall  and  may,  without  proof  of  signature  to  such 
certificate,  be  received  and  read  in  evidence,  saving  all  just 
exceptions."     It  should  be  observed  that  the  3rd,  4th,  5th, 
8th,  9th,  10th,  and  11th  sections  of  this  Act  are  repealed  by 
46  &  47  Vict.  c.  49.     The  following  points  were  decided  in 
connection  with  the  enactments  above  referred  to : — 

The  sickness  need  not  necessarily  be  incurable,  but  only  so 
far  permanent  as  to  be  likely  to  last  beyond  the  trial ;  and 
the  decision  of  the  judge  as  to  the  deponent's  inability  to 
attend  the  trial  was  subject  to  review  by  the  court ;  but  the 
court  would  not  interfere  unless  they  were  satisfied  that  the 
judge  had  been  misled  by  misrepresentations  or  that  injus- 
tice was  likely  to  be  done  {m).  A  commission  might  issue  to 
any  one  whom  the  court  might  appoint,  even  to  a  foreigii 
court  or  the  judges  of  a  foreign  court,  if  such  judges  were 

(m)  Luke  of  Beaufort  y.  Orawhay,  L.  B.,  1  0.  P.  699. 
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willing  to  act  (n) ;  and  it  would  be  no  objection  to  the  com- 
mission issuing,  that  it  appeared  that  they  would  examine 
the  witnesses  on  principles  not  recognized  bj  the  English 
law  of  evidence ;  but  if  it  appeared  at  the  trial,  either  on  the 
face  of  the  depositions,   or  from   extrinsic  evidence,   that 
inadmissible   statements,   hearsay    for    instance,  had    been 
received  by  the  commissioners,  the  whole  depositions  would 
be  rejected  ;  or,  at  all  events,  such  portions  as  were  inadmis- 
sible according  to  the  English  law  (o).     The  court  had  a 
discretion  to  receive  parts  of  a  deposition  and  to  reject  other 
parts  which  appeared  either  to  have  been  elicited  by  leading 
questions  or  to  be  otherwise  objectionable  (p).    The  court 
would  not  grant  a  commission  to  examine  witnesses  in  a 
hostile  country,  although  there  might  be  an  open  communi-^ 
cation  with  it  {q).     The  party  to  be  prejudiced    by  the 
deposition  must  have  had  an  opportunity  of  being  present  at 
the  examination,  and  of  cross-examining  the  witness  (r),  and 
he  must  have  formal  notice  that  the  commission  was  to  be 
applied  for  or  issued  («) ;  but  the  opposite  party  was  allowed 
to  put  in  the  depositions,  as  the  witnesses  were  examined  as 
much  for  one  side  as  the  other  (i).     The  depositions  could  not 
be  read  if  the  deponent  was  in  the  country,  and  producible 
at  the  trial,  and  his  inability  to  attend  coxdd  not  be  proved 
by  hearsay  (w).     Where  depositions  were  tendered  on  the 
ground  of  the  deponent  being  beyond  the  jurisdiction  of  the 
court,  this  fact  had  to  be  proved  satisfactorily  (u) ;  and  there- 
fore it  was  held,  where  it  only  appeared  that  the  deponent 
was  a  sailor,  and  had  belonged  some  months  previously  to  a 
vessel  lying  in  the  Thames,  but  it  did  not  further  appear 

(«)  Fischer  v.  Szlaray,  E.  B.  &  E.  0)  AtL^Om,  v.  Daviton,  M*Clel. 

821.    Now,  however,  the  practice  is      *  }-  1?^;  ,  „         „  «  ^    .  _ 

to  issue  a  letter  of  request,    infra,  W  Stemkelkr  v.  Newton,  9  C.  k  P. 

p.  493.  ^^'^^ 

(o)  Lumley  v.  Oye,  2  E.  &  B.  216.  g.29                                             •  **  *. 

\p)  Small  V.  Xairne,  13  C.  B.  810.  (,))  ^ohinton  v.  MarkU,  2  H.  &  R. 

(7)  Barrick  v.  Buba,  16  C.  B.  492.  376. 
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what  had  become  of  the  man  or  the  yessel,  that  the  proof 
that  the  former  was  beyond  the  jurisdiction  of  the  court  was 
too  vague,  although  the  deposition  would  probably  have  been 
admitted,  if  it  had  been  shown  that  any  efforts  had  been 
recently  made  to  find  the  deponent  (r).     When  a  witness 
proved  that  he  had  seen  the  deponent  start  by  railway  to 
Gh:uvesend,  where  the  yessel  lay  in  which  he  was  to  sail  to 
Australia,  and  that  he  had  received  letters  from  the  deponent, 
dated  from  two  places  on  the  English  coast,  where  the  vessel 
was  known  to  have  touched,  it  was  held  to  be  sufficiently 
proved  that  the  deponent  was  out  of  the  jurisdiction  of  the 
court  (w) ;  but  where  it  appeared  in  a  similar  case  that  the 
deponent  was  on  board  the   night   before  the  trial,   and 
expecting  to  sail  immediately,  this  was  held  insufficient  (x). 
If  the  commission  was  granted  on  the  ground  of  the  witness's 
permanent  residence  abroad  very  slight  evidence  has  been  held 
sufficient  to  raise  the  presumption  of  his  being  so  resident  at 
the  time  of  the  trial  (y) ;  but  if  it  was  granted  on  account  of 
temporary  absence  abroad  or  of  illness,  it  was  held  that  the 
absence  or  illness  must  be  clearly  proved  (s)  ;  and  when  the 
deponent  was  dead  or  absent  from  sickness,  the  death  or  the 
nature  of  the  malady  had  to  be  distinctly  shown. 

The  present  practice  is  regulated  by  Eulee  5  to  25  of 
Order  37  (a)  of  the  E.  S.  0.  1883.  Eule  5  is  as  follows: 
"  The  court  or  a  judge  may  in  any  cause  or  matter  (A),  where 
it  shall  appear  necessary  for  the  purposes  of  justice,  make 
any  order  for  the  examination  upon  oath  before  the  court  or 
judge,  or  any  officer  of  the  court,  or  any  other  person,  and  at 
any  place,  of  any  witness  or  person,  and  may  empower  any 

{v)  Fdleoner  v.  Hanton,  1  Gamp.  {z)  Mills  v.  Milla,  2  S.  ft  T.  310. 

171 

(w)  Varieas  v.  French,  2  0.  ft  K.  .,  W  '^^l  rulee  wiU  be  fomid  in 

IQQQ  the  Appendix. 

{x)  Carruthen  t.  Oraham,  1  C.  &  (A)  Thia  does  not  include  an  arbi- 

M.  6.  tration  under  an  agreement,  In  rt 

(y)  F^llaek  v.  Pollack,  2  S.  &  T.  Shaw  and  Eonaldtoft,  (1892)  1  Q.  B. 

310.  91. 
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party  to  any  such  cause  or  matter  to  give  such  deposition  in 
evidence  therein  on  such  terms,  if  any,  as  the  court  or  a  judge 
may  direct." 

Under  this  rule  (and  the  corresponding  Brule  4  of  the 
B.  S.  C.  1875)  it  has  heen  held  that  orders  will  be  made 
where  "  necessary  for  the  purposes  of  justice,"  i.e.y  in  the 
interests  of  all  parties  to  the  litigation,  and  not  merely  in  the 
interest  of  the  applicant  {c) ;  and  therefore  orders  can  be  made 
to  examine  witnesses  de  bene  esse,  including  the  parties  to  the 
proceedings  (d),  when  they  are  going  abroad,  or  when  from 
age,  illness,  or  other  infirmity  they  are  likely  to  be  unable  to 
attend  at  the  trial  {e).  The  order  may  be  made  ex  parte,  but 
in  such  a  case  it  is  liable  to  be  discharged  if  it  can  be  shown 
to  be  improper  as  not  being  necessary  for  the  purposes  of 
justice  (/).  When  the  ground  for  the  application  is  the  age 
of  the  witnesses,  those  above  seventy-five  will  be  examined  as 
a  matter  of  course ;  as  to  those  between  seventy  and  seventy- 
five,  it  will  depend  on  the  nature  of  the  evidence  they  can 
give,  and  the  number  of  other  witnesses  who  can  give  similar 
evidence  {g),  but  age  alone  is  not  a  sufficient  ground  where 
the  witness  is  under  seventy.  If  there  is  only  one  witness 
who  can  depose  to  an  important  fact,  an  order  will,  following 
the  practice  of  the  Court  of  Chancery,  be  made  to  examine 
such  witness  (A).  It  should  be  observed,  that  the  5th  Bule 
of  Order  37  does  not  apply  to  cases  in  which  the  parties  have 
agreed  that  the  evidence  in  an  action  shall  be  taken  by 
affidavit,  and  it  afterwards  transpires  that  one  of  the  proposed 
witnesses  will  not  make  an  affidavit  (i). 

Bule  18  is  as  follows:   ''Except  where  by  this  order 
otherwise  provided  or  directed  by  the  court  or  a  judge,  no 

{e)  Berdan  v.  Gremwood,  20  Ch.  D.  (/)  Bidder  v.  Bridget,  26  Ch.  D.  1. 

764,  n.  &)  Ibid. 

(d)  NadiHT.BatMett,  26  Ch.B.  21.  (A)  Shirley   v.  Earl  Ferrert,  3  P. 

\e)  Per  Jessel,  M.  R.,  Wamtr  v.  Wms.  77. 

Mottet,  16  Ch.  D.  103.  (i)  Nadin  v.  BtuMtt,  25  Ch.  D.  21. 
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deposition  shall  l)e  given  in  evidence  at  the  hearing  or  trial 
of  the  cause  or  matter  without  the  consent  of  the  party 
against  whom  the  same  may  be  offered  unless  the  court  or 
judge  is  satisfied  that  the  deponent  is  dead  or  beyond  the 
jurisdiction  of  the  court,  or  unable  from  sickness  or  other 
infirmity  to  attend  the  hearing  or  trial,  in  any  of  which  cases 
the  depositions  certified  under  the  hand  of  the  person  taking 
the  examination  shall  be  admissible  in  evidence,  saving  all 
just  exceptions,  without  proof  of  the  signature  to  suoh  certifi- 
cate," The  very  extensive  power  of  ordering  depositions  to 
be  given  in  evidence  without  the  consent  of  the  party  against 
whom  they  are  to  be  used  conferred  by  this  rule,  is  one 
which  ought  seldom,  if  ever,  to  be  exercised,  except  in  the 
cases  specially  mentioned,  viz.,  where  the  deponent  is  dead  or 
out  of  the  jurisdiction,  or  unable  from  sickness  or  other 
infirmity  to  attend  at  the  trial.  Still  there  are  possible  cases 
in  which  it  might  properly  be  exercised,  e.g.^  where  the 
deposition  is  that  of  a  witness  to  prove  pro  formd  a  relevant 
fact,  and  also  when  the  consent  of  the  opposite  party  is  with- 
held niald  fide.  It  will  be  noticed  that  the  sickness  or 
infirmity  mentioned  in  the  rule  is  not  necessarily  "per- 
manent," as  it  was  in  the  10th  section  of  1  Will.  4,  c.  22. 

Where  the  witness  is  in  England  it  is  by  Bule  39  of 
Order  37,  provided  that  his  examination  "  shall,  in  any  cause 
or  matter  in  any  division  of  the  High  Court,  unless  the  court 
or  a  judge  shall  otherwise  direct,  be  taken  before  one  of  the 
examiners  of  the  court ;  provided  that  nothing  in  this  mlo 
shall  interfere  with  the  practice  as  to  examinations  in  the 
Admiralty  Division." 

In  cases  where  the  witness  is  not  examined  before  one  of 
the  examiners  of  the  court,  a  special  examiner  has  to  he 
appointed,  who  is  usually,  though  not  necessarily,  a  barrister. 
All  persons  interested  have  a  right  to  be  heard  on  the  ques- 
tion who  shall  be  appointed  special  examiner,  and  if  they 
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cannot  agree   the    judge    appoints  (k).      A    mere  witness, 
however,  has  no  voice  in  the  matter  (/). 

When  the  witness  is  to  be  examined  abroad  (and  a  letter 
of  request  is  not  resorted  to)  a  special  examiner  has  of  course 
to  be  appointed  {m) ;  and  such  special  examiner  need  not  be 
a  barrister.  In  one  case  the  British  Minister  at  Teheran  was 
appointed  (n),  and,  as  previouslj  stated,  a  commission  may 
issue  to  the  judges  of  a  foreign  court,  if  willing  to  act.  Eule 
6a  of  Order  37  authorizes  the  court  or  a  judge  to  issue  a  letter 
of  request  to  the  judges  of  a  foreign  court  to  examine  wit- 
nesses for  the  purposes  of  an  English  action.  It  is  as 
follows  :  ^'  If  in  any  case  the  court  or  a  judge  shall  so  order 
there  shall  be  issued  a  request  to  examine  witnesses  in  lieu  of 
a  commission.  The  forms  1  and  2  in  the  Appendix  hereto 
shall  be  used  for  such  order  or  request  respectively,  with  such 
variation  as  circumstances  may  require,  and  may  be  cited  as 
forms  37a  and  37b  in  Appendix  K."  This  procedure  is  now 
very  generally  adopted,  and,  in  some  cases,  it  is  the  only  pro- 
cedure that  is  feasible.  An  application  for  a  commission  to 
take  evidence  abroad  will  be  refused  where  there  has  been 
undue  delay  (o),  or  where  it  i&  not  made  bond  fide  ;  and  there- 
fore, where  the  court  was  satisfied  that  the  reason  alleged  for 
the  plaintiff  not  coming  to  England  was  a  pretence,  and  that 
the  real  reason  was  that  he  desired  to  avoid  cross-examination 
in  court,  a  conmiission  to  take  his  evidence  abroad  was  re- 
fused (p).  In  a  later  case,  however,  where  the  Court  of 
Appeal  was  of  opinion  that  it  was  not  necessary  for  the  purposes 
of  justice  that  the  plaintiffs  should  be  examined  in  court,  a 
commission  was  granted  to  examine  them  in  America,  where 
they  resided  {q).    In  another  case  the  Court  of  Appeal  quali- 

{k)  In    re    Smith,   Knight  ^   Co,,  LuUeher,  28  W.  R.  133. 

L.  R.,  8  Eq.  23.  (o)  Steuart  v.  Oladnione,  7  Ch.  D. 

(0  In  re  Contract  Corporation,  L.  R. ,  394. 

13  Eq.  27.  if)  Berdan  v.  Greenwood,  20  Ch.  D- 

(m)  Ongley  v.  HiU,  W.  N.,  1874,  764,  n. 

157.  (q)  Armour  v.  Walker,  25  Ch.  D. 

[n)  Banqtu    FrancO'E^yptienne   r.  673. 
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fied  an  order  appointing  a  commission  to  take  the  plaintiff's 
evidence  in  New  Zealand,  where  he  resided,  by  inserting  a 
proviso  that  "  the  depositions  of  the  plaintiff  are  not  to  be 
read  if  the  defendant  requires  him  to  appear  at  the  trial  to  be 
examined  and  cross-examined  "  (r).  No  general  rule  can  be 
extracted  from  these  cases,  but  it  seems  that  the  court  will  in 
each  case  be  guided  by  the  nature  of  the  action,  the  import- 
ance to  be  attached  to  the  plaintiff's  cross-examination,  and 
the  circumstances  under  which  it  is  asked  to  dispense  with 
the  plaintiff's'  personal  attendance  in  court,  in  deciding 
whether  it  will  or  will  not  grant  a  commission  to  take  his 
evidence  abroad.  The  matter  is  entirely  one  within  the 
discretion  of  the  court  (s).  But  an  application  by  a  defendant 
to  take  his  evidence  abroad  will  be  more  favourably  regarded 
than  an  application  by  a  plaintiff  (t) . 

Here  it  may  be  mentioned  that  when,  in  a  divorce  suit,  the 
petitioner,  having  obtained  a  commission  to  examine  witnesses 
in  Yienna,  which  was  suspended  pending  the  hearing  of  the 
act  on  the  petition,  summoned  certain  witnesses  before  a  court 
in  Vienna  to  take  their  evidence  for  the  perpetuation  of 
testimony  under  the  Austrian  law,  he  was  restrained  by 
injunction  from  prosecuting  these  proceedings  before  the 
Vienna  court  {u). 

With  regard  to  a  proposed  witness  who  is  abroad,  the  court 
must  in  all  cases  be  satisfied  that  he  can  give  material  evidence 
before  it  will  issue  a  commission  (t?),  and  the  evidence  must  be 
directly  material  to  the  case  and  not  merely  evidence  which 
incidentally  might  be  useful  for  the  purpose  of  corroborating  a 
witness  or  the  like  (er).  Subject  to  this  the  rule  is  that  a  com- 
mission will  issue  if  the  applicant  satisfies  the  court  that  it  is 
impracticable  or  unreasonable  to  bring  the  witness  to  England 


i; 


r)  Nadin  v.  Bassett,  26  C.  D.  21.  (ii)  Armstrong  v.  Armstrong,  (1892) 

;#)  Coch  V.  AUcock,  21   Q.  B.  D.       P.  98. 
178.  iv)  Langen  v.  Tate,  24  C.  D.  522. 

•    (0  Ro9a  V.  TFoodfordf  (1894)  1  Ch.  (?r)  Ehrmann  v.  JShrmann,   (1896) 

88.  2Ch.  611. 
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for  the  trial.  In  a  recent  case  the  Court  of  Appeal  affirmed 
a  decision  refusing  a  commission  to  examine  a  witness  in 
America,  on  the  ground  that  there  was  not  enough  to  show 
that  the  witness  could  not  be  brought  or  would  not  come  to 
England  {x)y  Cotton,  L.J.,  observing :  "  This  is  not  the  case 
of  a  plaintiff  but  of  a  witness,  and  undoubtedly  a  most 
material  witness — a  witness  who  is  coming  to  give  evidence 
on  the  part  of  the  plaintiff  to  assist  the  plaintiff  in  upsetting 
for  fraud  a  scheme  in  which  the  witness  had  himself  been  one 
of  the  principal  actors.  It  is  most  desirable  that  such  a 
witness  should  be  examined  in  open  court.  If,  however,  it 
Could  be  shown  that  he  could  not  be  induced  to  come  here, 
or  that  the  plaintiff  could  not  reasonably  be  expected  to  bring 
him  here,  I  think  it  would  be  right  to  give  leave  to  examine 
him  abroad,  and  it  would  be  for  the  court  or  the  jury  at  the 
trial  to  determine  how  far  the  weight  of  his  evidence  was 
affected  by  their  not  having  seen  or  heard  him ;  but  I  think 
that  in  a  case  of  this  sort,  where  it  is  important  that  the 
witness  should  be  examined  in  court,  a  heavy  burden  lies  on 
the  party  who  wishes  to  examine  him  abroad  to  show  clearly 
that  he  cannot  be  reasonably  expected  to  come  here.  On 
that  point  the  plaintiff  has  failed.  In  my  opinion  there  is 
not  sufficient  evidence  to  satisfy  me  that  this  witness  cannot 
be  brought  here  or  will  not  come  here.  It  is  true  we  axe  told 
he  is  in  the  service  of  some  company,  but  we  do  not  know 
what  is  the  character  of  his  occupation,  or  whether  he  would 
not  be  able,  at  comparatively  small  expense,  to  leave  for  a 
time  his  position  there  and  come  over  to  this  country."  It 
may  here  be  observed  that  of  course  a  commission  can  be 
applied  for  to  examine  vntnesses  in  a  foreign  country  for  the 
purpose  of  proving  what  is  the  law  of  that  country  on  any 
point.  The  granting  of  such  commission  will  depend  entirely 
on  the  question  whether  competent  witnesses  can  be  called  to 

{x)  Lavoton  v.  Vacuum  Brake  Co.,  27  C.  D.  137. 
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prove  the  law  in  question  at  the  trial.  If  they  can  be  called, 
the  commission  will  be  refused  (y).  If  they  probably  cannot, 
the  commission  will  generally  be  granted  (s),  but  the  matter 
is  entirely  within  the  discretion  of  the  court  (a). 

Any  objection  to  the  evidence  taken  before  a  commission 
ought  to  be  made  at  the  time  the  evidence  is  taken,  and  not 
afterwards,  and  this  is  especially  the  case  with  an  objection 
which  could  be  removed  at  the  time ;  and  therefore,  where 
upon  the  face  of  the  depositions  it  appeared  that  the  witness 
had  affirmed,  an  application  to  take  the  depositions  off  the 
file,  on  the  ground  that  the  witness's  evidence  could  not 
under  the  circumstances  have  been  legally  taken  on  affirma- 
tion, no  objection  having  been  made  thereto  at  the  time, 
was  refused  {b) ;  and  where  copies  of  certain  documents  and 
answers  of  the  witnesses  with  regard  to  such  copies  were 
received  by  the  commissioners  without  objection  by  the 
defendant  at  the  time,  and  the  copies  were  appended  to  the 
depositions,  it  was  held  that  the  defendant  could  not  after- 
wards object  to  such  copies  being  used  in  evidence  (c). 

Where  an  order  has  been  made  for  the  examination  of  a 
witness  under  Kule  5  of  Order  37,  it  is  not  an  order  on  him 
to  attend  for  examination,  and  therefore  if  he  is  unwilling  to 
attend  he  must  be  served  with  a  subpcena.  If  he  then  fails  to 
attend,  or  attends  and  refuses  to  be  sworn,  or  refuses  to 
answer  a  lawful  question,  the  party  requiring  his  evidence 
must  apply  to  the  court  or  a  judge  under  Rule  13  of  Order  37. 
In  such  a  case  the  court  will  order  a  recalcitrant  witness  to 
attend  at  his  own  expense  {d)^  and  can  make  him  pay  the 
costs  of  the  order  (^).  A  witness  who  refuses  to  answer  a 
lawful  question  when  ordered  so  to  do  by  the  court  or  a 

(y)  The  Moxham,  1  P.  D.  116.  Q.  B.  361. 

(z)  Armwr  v.    Walker,   25  C.  D.  (e)  Robinson  v.  Daviee,  6  Q.  B.  D. 

677.  26. 

(a)  Coeh  V.  Alleock,  21  Q.   B.  D.  {d)  Stuart  v.  BaUcU  Co.,  32  W.  R. 

178.  676. 

{b)  Rickardi  r.  Hough,  61  L.  J.,  (e)  Under  Order  37,  r.  15. 


DEPOSITIONS.  497 

jadge  can  be  oommitted  for  contempt  of  court,  but  an 
examiner  has  no  power  to  compel  a  witness  to  answer.  All 
that  he  can  do  is  to  take  down  the  question  and  the  objection 
for  the  purpose  of  the  matter  being  brought  before  the  court 
or  a  judge  by  the  party  who  desires  to  have  the  witness's 
answer  (/). 

As  preyiously  observed,  a  commission  may  be  issued  to  the 
judges  of  any  foreign  court.  So  a  commission  may  issue  to 
the  judges  of  the  High  Court  of  Justice  in  England,  and  of 
the  Court  of  Session  in  Scotland,  and  of  any  supreme  court 
in  any  of  her  Majesty's  colonies  or  possessions  abroad,  and  to 
any  judge  in  any  such  colony  or  possession  appointed  for  the 
purpose  by  order  in  council:  with  respect  to  whom  it  is 
provided  by  22  Vict.  c.  20,  s.  1,  as  follows : — "  Where,  upon 
an  application  for  this  purpose,  it  is  made  to  appear  to  any 
court  or  judge  having  authority  under  this  Act,  that  any 
court  or  tribunal  of  competent  jurisdiction  in  her  Majesty's 
dominions  has  duly  authorized,  by  commission,  order,  or 
other  process,  the  obtaining  the  testimony  in  or  in  relation  to 
any  action,  suit,  or  proceeding  pending  in  or  before  such 
court  or  tribunal,  of  any  witness  or  witnesses  out  of  the 
jurisdiction  of  such  court  or  tribunal  and  within  the  jurisdic- 
tion of  such  first-mentioned  court,  or  of  the  court  to  which 
such  judge  belongs,  or  of  such  judge,  it  shall  be  lawful  for 
such  court  or  judge  to  order  the  examination,  before  the 
person  or  persons  appointed,  and  in  manner  and  form  directed 
by  such  commission,  order,  or  other  process  as  aforesaid,  of 
such  witness  or  witnesses  accordingly ;  and  it  shall  be  lawful 
for  the  said  court  or  judge  by  the  same  order,  or  for  such 
court  or  judge  or  any  other  judge  having  authority  under 
this  Act,  by  any  subsequent  order,  to  command  the  atten- 
dance of  any  person  to  be  named  in  such  order  for  the 
purpose  of  being  examined,  or  the  production  of  any  writings 

(/)  Under  Order  37,  r.  14. 
P.  K  K 
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or  other  documents  to  be  mentioned  in  such  order,  and  to 
give  all  such  directions  as  to  the  time,  place  and  manner  of 
such  examination,  and  all  other  matters  connected  therewith, 
as  may  appear  reasonable  and  just ;  and  any  such  order  may 
be  enforced,  and  any  disobedience  thereof  punished,  in  like 
manner  as  in  case  of  an  order  made  by  such  court  or  judge 
in  a  cause  depending  in  such  court  or  before  such  judge/' 
The  2nd  section  provides,  that  every  person  examined  as  a 
witness  under  any  such  commission,  order,  or  other  proceas 
as  aforesaid,  who  shall  upon  any  such  examination  wilfully 
and  corruptly  give  any  false  evidence  shall  be  deemed  and 
taken  to  be  guilty  of  perjury.  The  4th  section  provides, 
^^  that  every  person  examined  under  any  such  commission, 
order,  or  other  process  as  aforesaid  shall  have  the  like  right 
to  refuse  to  answer  questions  tending  to  criminate  hirnself, 
and  other  questions  which  a  witness  in  any  cause  pending  in 
the  court  by  which  or  by  a  judge  whereof  or  before  the 
judge  by  whom  the  order  for  examination  was  made  would 
be  entitled  to ;  and  that  no  person  shall  be  compelled  to 
produce  under  any  such  order  as  aforesaid  any  writing  or 
other  document  that  he  would  not  be  compellable  to  produce 
at  a  trial  of  such  a  cause."  The  5th  section  provides,  that 
her  Majesty's  superior  courts  of  common  law  at  Westminster 
and  in  Dublin  respectively,  the  Court  of  Session  in  Scotland, 
and  any  supreme  court  in  any  of  her  Majesty's  colonies  or 
possessions  abroad,  and  any  judge  of  any  such  court,  and  every 
judge  in  any  such  colony  or  possession  who  by  any  order  of 
her  Majesty  in  council  may  be  appointed  for  this  purpose, 
shall  respectively  be  courts  and  judges  having  authority 
under  the  Act. 

Under  this  Act  the  attendance  of  witnesses  before  a  special 
examiner  can  be  enforced  by  the  court  having  jurisdiction 
where  the  examination  is  to  take  place ;  and  in  such  case  it  is 
the  duty  of  such  court,  and  not  of  the  court  that  appoints  the 
special  examination,  to  determine  what  witnesses  are  to  be 
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summoned,  and  what  documents  they  are  to  produce,  as  well 
as  to  decide  all  questions  of  privilege  on  the  evidence  which 
may  arise  in  the  examination  {g). 

Under  the  Evidence  by  Commission  Act,  1885  (A),  it  is 
provided  that,  "  Where  in  any  civil  proceeding  in  any  court 
of  competent  jurisdiction  an  order  for  the  examination  of  any 
witness  or  person  has  been  made,  and  a  commission,  man- 
damus, order,  or  request  for  the  examination  of  such  witness 
.  or  person  is  addressed  to  any  court  or  to  any  judge  of  a 
court  in  India  or  the  colonies,  or  elsewhere  in  her  Majesty's 
dominions  beyond  the  jurisdiction  of  the  court  ordering  the 
examination,  it  shall  be  lawful  for  such  court  or  the  chief 
judge  thereof,  or  such  judge,  to  nominate  some  fit  person  to 
take  such  examination,  and  any  deposition  or  examination 
taken  before  an  examiner  so  nominated  shall  be  admissible  in 
evidence  to  the  same  extent  as  if  it  had  been  taken  by  or 
before  such  court  or  judge." 

The  5th  section  of  6  &  7  Vict.  c.  82  {%)  provides  machinery  for 
the  execution  in  any  part  of  the  United  Kingdom  of  commis- 
sions issued  in  any  other  part  (A;). 


DEPOSITIONS  UNDER  THE  EXTRADITION  ACTS  AND  THE 

FUGITIVE  OFFENDERS  ACT. 

Depositions  taken  in  foreign  countries  may  be  used  in 
proceedings  taken  under  the  Extradition  Act,  1870  (/), 
sect.  14  of  which  provides,  that  "  depositions  or  statements 
on  oath  taken  in  a  foreign  state,  and  copies  of  such  depositions 
or  statements,  and  foreign  certificates  of,  or  judicial  documents 


{q)  Campbell  v.  AU,'Om.,  L.  R.,          (A:^  As  to  the  jariBdiction  conferred 

jh.  571.  bj  tnifl  Act,  see  Burchard  y.  Maefar^ 

/k\  i«  f!r  10  Vint  «   71  ^"^>  (1®91)  2  Q-  B.  241. 

(A)  48  &  49  Viot.  0.  74.  ..v  \„„     L    , .   ^.. 


(/)  33    &  34  Vict.    0.    62.      See 
(t)  See  Appendix.  Appendix. 
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stating  the  facts  of,  a  oonviction,  maj,  if  duly  authenti- 
cated {m)y  be  received  in  evidence  in  proceedings  under  this 
Act."  It  has  been  held  to  be  unnecessary  that  the  accused 
should  have  been  present  at  the  taking  of  the  depositions  (n) ; 
and  the  Extradition  Act  of  1873  (o),  s.  4,  enables  a  magistrate 
of  this  country,  when  acting  under  an  order  bearing  the  seal 
of  a  secretary  of  state,  to  take  evidence  for  the  purpose  of 
any  criminal  matter  pending  in  a  foreign  court  or  tribunal, 
whether  the  accused  be  present  or  not,  but  his  presence  or 
absence  must  be  stated  in  the  deposition. 

For  the  test  whether  an  offence  is  **  of  a  political  character  " 
within  s.  3  (1)  of  the  Extradition  Act,  1870,  see  the  judg- 
ment of  Cave,  J.,  in  M.  v.  Meunier  (j9). 

By  the  Fugitive  Offenders  Act,  1881  (^),  s.  29,  a  magis- 
trate may  take  depositions  for  the  purposes  of  this  Act  in  the 
absence  of  a  person  accused  of  an  offence,  in  like  manner  as 
he  might  take  the  same  if  such  person  were  present  and 
accused  of  the  offence  before  him.  Depositions  (whether 
taken  in  the  absence  of  the  fugitive  or  otherwise)  and  copies 
thereof,  and  official  certificates  of,  or  judicial  documents 
stating  facts,  may,  if  duly  authenticated,  be  received  in 
evidence  in  proceedings  under  the  Act.  Provided  that 
nothing  under  this  Act  is  to  authorize  the  reception  of  any 
such  depositions,  copies,  certificates,  or  documents  in  evidence 
against  a  person  upon  his  trial  for  an  offence. 

(m)  Anthentication  is  governed  by  Appendix, 
sect.  16.  (p)  (1894)  2  Q.  B.  416. 

in)  See  R,  v.  Gam,  9  Q.  B.  D.  93.  (q)  44   &   46  Vict.    c.    69.      See 

(o)  S6    ft    37  Viot.  0.    60.     See  Appendix. 
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CHAPTER  Vn. 

DISCOVEST— nrXEBBOGATOBIES. 

Discovery  at  the  instanoe  of  one  litigant  of  the  documents  in 
possession  or  power  of  the  other,  and  by  means  of  inter- 
rogatories of  facts  within  the  other's  knowledge,  information 
and  belief,  and  the  Eules  of  Court  regulating  the  same,  wUl 
be  discussed  in  this  and  the  succeeding  chapter.  It  may 
here  be  observed  that  discovery  is  not  a  matter  of  right,  and 
that  the  tendency  of  the  judges  is  to  curtail  and  not  to 
extend  the  discovery  that  will  be  granted. 

The  Crown  is  entitled  to  discovery  against  a  subject,  but 
a  subject  is  not  entitled  to  discovery  against  the  Crown  (a). 

It  is  proposed  first  to  deal  with  interrogatories  which  were 
imported  into  the  superior  courts  of  common  law  from  the 
equity  courts,  and  have  been  adopted  in  the  new  practice. 
By  means  thereof  a  party  is  able  to  acquire  evidence  necessary 
to  enable  h^fn  to  succeed  in  court,  which  he  can  only  obtain, 
or  most  easily  procure,  by  extracting  it  from  his  adversary. 

The  present  practice  relative  to  interrogatories  is  governed 
by  Order  31  of  the  R.  8.  C.  1883,  which  is  as  follows  :— 

Rule  1.  ^'In  any  cause  or  matter  the  plaintiff  or  defendant, 
by  leave  of  the  court  or  a  judge,  may  deliver  interrogatories 
in  writing  for  the  examination  of  the  opposite  parties,  or  any 
one  or  more  of  such  parties,  and  such  interrogatories  when 
delivered  shall  have  a  note  at  the  foot  thereof  stating  which 
of  such  interrogatories  each  of  such  persons  is  required  to 

{a)  Ait.'Oen,  y.  NewcMtle-M'Tyng  Corporation,  (1897)  2  Q.  B.  384. 
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answer :  Provided  that  no  party  shall  deliver  more  than  one 
set  of  interrogatories  to  the  same  party  without  an  order  far 
that  purpose;  Provided  also  that  interrogatories  which  do 
not  relate  to  any  matters  in  question  in  the  oause  or  matter 
shall  be  deemed  irrelevant,  notwithstanding  that  they  might 
be  admissible  on  the  oral  cross-examination  of  a  witness. 

Eide  2.  "  On  an  application  for  leave  to  deliver  inter- 
rogatories, the  particular  interrogatories  proposed  to  be 
delivered  shall  be  submitted  to  the  court  or  judge.  In 
deciding  upon  such  application  the  court  or  judge  shall  take 
into  account  any  oflfer  which  may  be  made  by  the  paity 
sought  to  be  interrogated,  to  deliver  particulars,  or  to  make 
admissions,  or  to  produce  documents  relating  to  the  matter  in 
question,  or  any  of  them,  and  leave  shall  be  given  as  to  such 
only  of  the  interrogatories  submitted  as  the  court  or  judge 
shall  consider  necessary  either  for  disposing  fairly  of  the 
cause  or  matter  or  for  saving  costs. 

Eule  3.  '^  In  adjusting  the  costs  of  the  cause  or  matter 
inquiry  shall,  at  the  instance  of  any  party,  be  made  into  the 
propriety  of  exhibiting  such  interrogatories,  and  if  it  is  the 
opinion  of  the  taxing  officer  of  the  court  or  judge,  either  with 
or  without  an  application  for  inquiry,  that  such  interrogatories 
have  been  exhibited  unreasonably,  vexatiously,  or  at  improper 
length,  the  costs  occasioned  by  the  said  interrogatories  and 
the  answers  thereto  shall  be  paid  in  any  event  by  the  party 
in  fault. 

Eule  4.  "  Interrogatories  shall  be  in  the  Form  No.  6  in 
Appendix  B.,  with  such  variations  as  circumstances  may 
require. 

Eule  5.  "  If  any  party  to  a  cause  or  matter  be  a  body 
corporate  or  a  joint  stock  company,  whether  incorporated 
or  not,  or  any  other  body  of  persons,  empowered  by  law  to 
sue  or  be  sued,  whether  in  its  own  name  or  in  the  name 
of  any  officer  or  other  person,  any  opposite  party  may  apply 
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for  an  order  allowing  him  to  deliver  interrogatories  to  any 
member  or  oflScer  of  such  corporation,  company,  or  body,  and 
an  order  may  be  made  aocordingly. 

Bule  6.  "  Any  objection  to  answering  any  one  or  mxxce  of  . 
several  interrogatories  on  the  ground  that  it  or  they  is  or  are 
scandalous  or  irrelevant,  or  not  bond  fide  for  the  purpose  of 
the  cause  or  matter,  or  that  the  matters  inquired  into  are  not 
sufficiently  material  at  that  stage,  or  on  any  other  ground, 
may  be  taken  in  the  affidavit  in  answer. 

Eule  7.  "Any  interrogatories  may  be  set  aside  on  the 
ground  that  they  have  been  exhibited  unreasonably  or 
vexatiously,  or  struck  out  on  the  ground  that  they  are  prolix, 
oppressive,  unnecessary,  or  scandalous,  and  any  application 
for  this  purpose  may  be  made  within  seven  days  after  service 
of  the  interrogatories. 

Eule  8.  "  Interrogatories  shall  be  answered  by  affidavit  to 
be  filed  within  ten  days,  or  within  such  other  time  as  a  judge 
may  allow. 

Bule  9.  ^'  An  affidavit  in  answer  to  interrogatories  shall, 
unless  otherwise  ordered  by  a  judge,  if  exceeding  ten  folios, 
be  printed,  and  shall  be  in  the  Form  No.  7  in  Appendix  B., 
with  such  variations  as  circumstances  may  require. 

Eule  10.  "  No  exceptions  shall  be  taken  to  any  affidavit  in 
answer,  but  the  sufficiency  or  otherwise  of  any  such  affidavit 
objected  to  as  insufficient  shall  be  determined  by  the  court  or 
a  judge  on  motion  or  summons. 

Eule  11.  "If  any  person  interrogated  omits  to  answer,  or 
answers  insufficiently,  the  party  interrogating  may  apply  to 
the  court  or  a  judge  for  an  order  requiring  him  to  answer,  or 
to  answer  further,  as  the  case  may  be.  And  an  order  may 
be  made  requiring  him  to  answer,  or  answer  further,  either  by 
affidavit  or  by  vkd  voce  examination,  as  the  judge  may  direct. 

Eule  20.  "  If  the  party  from  whom  discovery  of  any  kind 
or  inspection  is  sought  objects  to  the  same,  or  any  part 
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thereof,  the  court  or  a  judge  may,  if  satifified  that  the  right 
to  the  discoYerj  or  inspection  sought  depends  on  the  detenni- 
nation  of  any  issue  or  question  in  dispute  in  the  cause  or 
matter,  or  that  for  any  other  reason  it  is  desirable  that  any 
issue  or  question  in  dispute  in  the  cause  or  matter  should  he 
determined  before  deciding  upon  the  right  to  the  disoovery  or 
inspection,  order  that  such  issue  or  question  be  determined 
first,  and  reserve  the  question  as  to  the  discovery  or  inspection. 

Eule  21.  "If  any  party  fails  to  comply  with  any  order 
to  answer  interrogatories,  or  for  discovery  or  inspection  of 
documents,  he  shall  be  liable  to  attachment.  He  shall  also, 
if  a  plaintiff,  be  liable  to  have  his  action  dismissed  for  want 
of  prosecution,  and  if  a  defendant,  to  have  his  defence,  if 
any,  struck  out,  and  to  be  placed  in  the  same  position  as  if  he 
had  not  defended,  and  the  party  interrogating  may  apply  to 
the  court  or  a  judge  for  an  order  to  that  effect,  and  an  ord^ 
may  be  made  accordingly. 

Eule  29.  "  This  order  shall  apply  to  infant  plaintLSiB  and 
defendants,  and  to  their  next  friends  and  guardians  ad  litem" 

Former  Chancery  Practice.  The  practice  of  the  Court  of 
Chancery  as  to  interrogatories  was  regulated  by  the  15  &  16 
Yict.  c.  86,  the  12th  section  of  which  authorized  the  plaintifE 
to  file  interrogatories  for  the  examination  of  any  defendant 
or  defendants,  and  to  deliver  a  copy  thereof  to  such  defendant 
or  defendants,  or  to  his  or  their  solicitor.  These  inter- 
rogatories were  required  to  be  founded  on  the  bill ;  but  a 
variety  of  questions  might  be  founded  upon  a  single  allegation 
therein,  and  it  was  not  necessary  that  an  interrogatory 
should  in  all  cases  be  founded  upon  a  distinct  allegation  in 
the  bill.  Formerly,  if  the  defendant  required  from  the 
plaintiff  any  information,  it  was  necessary  for  him  to  file  a 
cross  bill :  with  a  view  to  remedy  this,  it  was  enacted  by  the 
19th  section  of  the  above-mentioned  Act,  that  it  should  be 
lawful  for  any  defendant  in  any  suit,  whether  commenced  by 
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bill  or  by  claim,  but  in  suits  oommenoed  bj  bill  which  the 
defendant  is  required  to  answer,  not  until  after  he  shall  have 
put  in  a  sufficient  answer  to  the  bill,  and  without  fiUng  any 
cross  bill  of  discovery  (which,  however,  he  might  file  if  he 
thought  fit),  to  file  interrogatories  for  the  examination  of  the 
plaintiff,  to  which  shall  be  prefixed  a  concise  statement  of  the 
subjects  on  which  a  discovery  is  sought,  and  to  deliver  a  copy 
of  such  interrogatories  to  the  plaintiff  or  his  solicitor ;  and 
such  plaintiff  shall  be  bound  to  answer  such  interrogatories  in 
like  manner  as  if  the  same  had  been  contained  in  a  bill  of 
discovery  filed  by  the  defendant  against  him,  and  the  practice 
of  the  court  with  reference  to  excepting  to  answers  for  in- 
sufficiency, or  for  scandal,  should  extend  and  be  applicable  to 
answers  put.  in  to  such  interrogatories;  provided  that  in 
determining  the  materiality  or  relevancy  of  any  such  answer, 
or  of  any  exception  thereto,  the  court  is  to  have  regard,  in 
suits  commenced  by  bill,  to  the  statements  contained  in  the 
original  bill,  and  in  the  answer  which  may  have  been  put  in 
thereto  by  the  defendant  exhibiting  such  interrogatories  for 
the  examination  of  the  plaintiff. 

Former  common  law  practice.  The  common  law  practice 
as  to  interrogatories  was  founded  upon  and  regulated  by  the 
51st  section  of  the  Common  Law  Procedure  Act,  1^54  ((), 
which  enacted,  that  '*  in  all  causes  in  any  of  the  superior 
courts,  by  order  of  the  court  or  a  judge,  the  plaintiff  may 
with  the  declaration,  and  the  defendant  may  with  the  plea, 
or  either  of  them,  by  leave  of  the  court  or  a  judge,  may  at 
any  other  time,  deliver  to  the  opposite  party,  or  his  attorney 
(provided  such  party,  if  not  a  body  corporate,  would  be  liable 
to  be  called  and  examined  as  a  witness  upon  such  matter), 
interrogatories  in  writing  upon  any  matter  as  to  which  dis- 
covery may  be  sought,  and  require  such  party  or,  in  the 
case  of  a  body  corporate,  any  of  the  officers  of  such  body 

{b)  17  &  18  Vict.  0.  125. 
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corporate  within  ten  days  to  answer  the  questions  in  wiitiiig 
by  affidavit,  to  be  sworn  and  filed  in  the  ordinary  -wsy ;  and 
any  party  or  officer  omitting  without  just  cause  sufficiently 
to  answer  all  questions  as  to  which  a  discovery  may  be 
sought  within  the  above  time,  or  such  extended  time  as  the 
court  or  a  judge  shall  allow,  shall  be  deemed  to  liave  com- 
mitted a  contempt  of  the  court,  and  shall  be  liable  to  be  pro- 
ceeded against  accordingly."  There  was  originally  some 
doubt  among  the  judges  whether  the  Legislatore,  in  the 
above  section,  intended  to  limit  the  privilege  thereby  given 
to  those  cases  only  in  which  a  court  of  equity  would  entertain 
a  bill  of  discovery;  and  eminent  authorities  held  that  the 
statutory  right  of  discovery  in  the  common  law  courts  was 
more  extensive  than  that  which  exists  in  the  equity  courts  (r). 
But  it  was  subsequently  settled  that  the  right  of  discovery  at 
common  law  was  measured  by,  and  exactly  co-extensive  with, 
the  right  of  discovery  in  a  court  of  equity  (rf),  the  prin- 
ciples (e)  but  not  the  practice  of  the  courts  of  equity  being 
binding  upon  the  courts  of  common  law. 

Under  the  present  practice,  when  the  rules  of  common  law 
and  equity  conflict,  the  latter,  by  virtue  of  the  Judicature 
Act,  1873,  s.  25,  sub-s.  11,  prevail;  but  this,  although  true 
of  rules  of  legal  principle,  is  not  generally  considered  to  be 
true  of  mere  rules  of  practice,  as  to  which  the  more  con- 
venient practice  will  be  adopted  (/). 

Present  practice.  By  the  present  practice  interrogatories 
cannot  be  delivered  without  leave.  On  the  application  for 
leave  (g),  the  particular  interrogatories  sought  to  be  delivered 

(e)  Per  Parke,  B.,  and  Alderson,  (/)  Newhiggin   Oat   Co,   v.  ^rm- 

B.,  Osborne  y.  London  Dock  Co.,  10  strong,  13  G.  D.  310. 

£x.  698.  iff)  When  a  Bummons   for   direc- 

{d)  Carew  v.  DavieSy  5  E.  &  B.  tions  is  taken  out  by  the  plaintiff 

709 ;  Horton  ▼.  Boit,  2  H.  &  N.  249  ;  under  Order  30,  r.  1,  interro^toriea 

Adams  v.  Llogd^  3  H.  &  N.  351 .  is  one  of  the  matters  which  by  Role  3 

{e)  Fge  ▼.  Btttterjieldy  5  B.  &  S.  are  to  be  dealt  with  upon  tma  smn- 

829.  mons. 
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must  be  submitted  to  the  judge,  and  he  is  only  to  give  leave 
to  deliver  such  of  them  as  he  considers  necessary  for  disposing 
fairly  of  the  cause  or  matter,  or  for  saving  costs.     He  may 
give  leave  or  refuse  leave  as  to  all  or  any  of  such  interroga- 
tories, or  any  part  of  any  particular  interrogatory,  at  his 
discretion,  and  unless  there  has  been  any  error  of  principle 
on  his  part  the  Court  of  Appeal  will  not  interfere  with  the 
exercise  of  his  discretion  {h).    He  may  also  postpone  the 
decision  of  the  question  of  giving  leave  under  Eule  20  (ante, 
p.  603).     The  leave,  when  granted,  does  not  preclude  any 
objections  by  the  party  interrogated  to  answer  the  interroga- 
tories under  Rule  6,  or  prevent  any  subsequent  appKcation  to 
set  aside  the  interrogatories  under  Rule  7(/). 

Object  of  interrogating.  Interrogatories  are  used  for  three 
purposes — (a)  to  support  the  case  of  the  party  interrogating ; 
(b)  to  ascertain  the  nature  of  the  case  of  the  opponent ;  (c)  to 
destroy  the  case  of  the  opponent. 

In  order  to  support  his  own  case  a  party  may  (by  leave) 
interrogate  for  the  purpose  of  getting  his  opponent  to  admit 
on  oath  any  fact  which  such  party  would  have  to  prove  at 
the  trial  {j) ;  and  thus  obtaining  admissions  which  will  make 
it  unnecessary  to  enter  into  evidence  as  to  the  facts  ad- 
mitted (k) ;  but  leave  to  interrogate  for  this  purpose  only 
would  probably  not  now  be  generally  granted,  having  regard 
to  Rule  2,  unless  the  party  seeking  leave  has  first  applied  to 
his  opponent  to  admit  the  fact  under  Order  32,  r.  4,  and  the 
latter  has  neglected  or  refused  to  make  the  admission ;  nor  is 
it  permissible  to  interrogate  for  the  purpose  of  fishing  out  a 
case,  but  only  to  establish  a  case  set  up ;  and  therefore,  as  a 
general  rule,  a  plaintiff  cannot  deliver  interrogatories  before 
delivering  his  statement  of  claim,  nor  can  a  defendant  do  so 

J?  (1894)'3  ar28r^**'  ^""^  ^'         ^'^  ^^*"^  ^'  ^^^^'^  ^^"®'  ^^^• 
(•)  OppenhHm  v.  Sh^ld,    (1893)  W  Mt.-Gen,  v.  GaskUl,  20  C.  D. 

1  Q.  B.  6.  619- 
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before  deliyering  his  defence.  Actions  for  the  recovery  of 
land  stand  on  no  different  footing  in  this  respect  to  other 
actions  (/),  and  a  plaintiff  in  such  an  action  is  entitled  to 
interrogate  the  defendant  (as  he  would  be  to  call  him  as  a 
witness)  to  prove  his  title. 

In  order  to  ascertain  what  is  the  natare  of  the  case  of  his 
opponent  a  party  may  interrogate  as  to  the  facts  on  which  he 
relies,  but  not  as  to  the  evidence  by  which  those  facts  are  to 
be  established  (m).    A  party  cannot  by  interrogatories  compel 
his  opponent  to  disclose  the  names  of  his  witnesses  as  such ; 
yet,  if  the  name  of  a  person  is  a  relevant  fact  in  the  case,  the 
right  that  would  otherwise  exist  to  information  with  regard 
to  that  fact  is  not  displcu^ed  by  the  assertion  that  such  infor- 
mation involves  the  disclosure  of  the  name  of  a  witness  (n). 
Here  may  be  appropriately  quoted  the  words  of  Lord  liang- 
dale  in  Storey  v.  Lord  Lennox  {o)  :  "  The  defence  here  is  that 
the  letters  may  disclose  the  names  of  the  witnesses  and  the 
evidence ;    and  so  indeed  may  every  discovery  which  the 
defendant  may  be  required  to  give.     In  telling  the  truth,  as 
he  is  bound  to   do,   he   may   incidentally  disclose   to   the 
plaintiff   that  which  will  enable  the   plaintiff  to  learn  the 
names  of  the  witnesses  and  the  nature  of  the  evidence  ;  and, 
if  this  consequence  could  be  used  as  a  ground  for  resisting 
a  discovery,  one  of  the  most  extensively  useful  parts  of  the 
jurisdiction  of  the  courts  of  equity  would  be  lost."    A  party 
may  interrogate  for  the  purpose  of  destroying  his  opponent's 
case  (p),  and  it  has  been   held   that  this  extends  even    to 
enabling  a  plaintiff  to  interrogate  for  the  purpose  of  defeat- 
ing a  case  that  he  anticipates  may  be  made  against  him  by 
the  defendant  (q). 

(I)  Lj/elly.  Kennedi/tli.R.ySA^^.  (o)  1  Keen,  3il. 

^%{^kde  y.  Jacobs,  3  Ex.  D.  336  ;       ^^^1  ^  Orumhr^ht  ▼.  Par^,    32 

of.  AU.-Qen.  v.   oiskill,  20    0.  D.  ^q^b   j^.^l^'^"'^  ^-  ^"^^^ 
619. 

{n)  ^ee  Marriott  Y,Chamhei'lain,n  {q)  Att.-OeH,     ▼.    Corporation     mf 

Q.  B.  D.  154.  London,  2  Mao.  &  G.  260. 
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A  party  ODBweriDg  an  interrogatory  must  answer  not  only 
as  to  his  personal  knowledge,  but  also  as  to  his  information 
and  belief  (r),  and  when  he  is  bound  to  state  his  belief  he  is 
bound  to  state  the  grounds  of  it  (s).  In  order  to  answer 
fully,  he  is  bound,  if  necessary,  to  search  documents  in  his 
possession  or  power  {t),  and  where  he  has  only  a  right  to 
inspect  documents  in  the  possession  of  others  he  must  either 
inspect  them,  or  prove  that  he  has  been  unable  to  enforce  his 
right  to  inspection  {u).  Since  the  knowledge  of  the  agent, 
in  agency  matters,  is  the  knowledge  of  the  principal  when 
the  acts  inquired  into  are  those  which  would  be  done  by  or 
would  be  known  to  the  agent  of  the  party  interrogated  in  the 
ordinary  course  of  business,  he  is  boimd  to  obtain  from  such 
agent  information  to  enable  him  to  answer  the  interrogatory, 
i.e.j  if  the  agent  is  still  in  his  employment,  or  under  his 
control,  and  in  such  a  position  that  the  party  interrogated 
might  reasonably  be  required  to  communicate  with  him  {x). 
But  "  there  is  a  limit  to  the  enforcement  of  inquiry  ;  and  if  a 
party  can  show  that,  in  order  to  answer  the  questions  put, 
it  would  be  wholly  unreasonable  to  require  him  to  make  the 
necessary  inquiries,  that  is  to  say,  that  it  would  cause  him  an 
unreasonable  expense,  or  that  the  questions  are  such  that  an 
unreasonable  amount  of  detail  is  asked,  there  might  be 
ground  for  saying  that,  although  he  had  not  answered  speci- 
fically every  part  of  the  interrogatories,  he  had  nevertheless 
answered  sufficiently  "  (y) .  When  a  contract  has  been  entered 
into  with  an  agent  of  a  foreign  principal  as  agent,  and  the 
agent  brings  an  action  in  his  own  name,  the  defendant  can 
obtain  discovery  to  the  same  extent  as  if  the  principal  were  a 
party  to  the  action,  and  though  the  court  cannot  make  an 
order  for  discovery  on  the  principal,  it  can  say,  and  will  say, 


(r)  See  the  judgments  in  ZyeU  t.  (u)  Taylor  v.  RundeU^  Cr.  &  Ph. 

Kmnedy^  L.  R.,  9  App.  Caa.  81.  104. 

(«)  Per  Lord  Watson,  ibid.  {x)  BoUklow  y.  Fither,  10  Q.  B.  D. 

(t)  Att.'Oen.  V.  lUiford^  2  M.  &E.  161. 

35.  ($r)  Per  Brett,  L.  J.,  ibid. 
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that  the  nominal  plaintiff  shall  not  prooeed  with  ihe  adks 
until  the  real  plaintiff  has  done  that  which,  if  a  party  to  tk 
action,  he  would  have  heen  ordered  to  do  (z). 

It  is,  of  course,  legitimate  in  answering  interrogataries  to 
explain  or  otherwise  qualify  any  answer;  but  an  answer 
which  introduces  irrelevant  topics  is  insufficient  {a)  ;  and  if  aa 
answer  is  couched  in  a  form  which  makes  it  embarrassing-^ 
•f.c,  whicli  prevents  the  person  interrogating  from  using  it 
without  having  thrust  upon4iim  irrelevant  matter  as  part  of 
it — such  an  answer  is  insufficient  {b). 

A  defendant  wishing  to  pay  into  court  in  satisfaction  of 
the  plaintiff's  claim  is  entitled  to  interrogate  a  plaintiff  as  to 
actual  damage  sustained,  in  order  to  guide  him  as  to  tbe 
amount  to  he  paid  in  (c).  So,  too,  in  actions  fox  libel  <s 
slander,  where  the  defendant  has  given  particulars,  imds 
Order  36,  r.  37,  of  matters  as  to  which  he  intends  to  gire 
evidence  in  mitigation  of  damages,  he  will  be  allowed  to 
interrogate  the  plaintiff  as  to  such  matters  (d). 

Irrelevancy.  Under  the  6th  rule  an  objection  may  lie 
taken  to  answer  an  interrogatory  on  the  ground  that  it  is 
irrelevant,  and  at  the  end  of  the  1st  rule  is  a  proviso  that 
**  interrogatories  which  do  not  relate  to  any  matters  in  ques- 
tion in  the  cause  or  matter  shall  be  deemed  irrelevant,  not- 
withstanding that  they  might  be  admissible  on  the  oral 
cross-examination  of  a  witness."  This  proviso  was  under 
consideration  by  the  Court  of  Appeal  in  lie  Morgariy  Otcen  v. 
Morgan  (e),  where  the  majority  of  the  court  (Fry  and  Ix>p€6, 
L.  JJ.)  held  that  its  effect  was  to  confine  interrogatories  to 
matters  at  issue  in  the  action  or  material  to  the  issues  in  the 
action ;  whereas  Cotton,  L.  J.,  was  of  opinion  that  matters 

{z)   Willis    V.    Baddeley,    (1892)    2  (r)  Jtw^  v.  ^rooAr,  23  W.  R.  260; 

Q.  B.  324.  Home  v.  Houghy  L.  R.,  9  C.  P.  135! 

9  ^}il  ^'^^'   ""'   ^^^'   ^'   ^"  (^)  ^''^^  ^-  ^^''^^  (1892)  2  Q.  B, 

d)  Per  Bowen,  L.  J.,  in  lydl  r.       ^^^^ 

Kennedy,  27  0.  D.  28.  W  39  0.  D.  316. 
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not  directly  relevant  to  the  issues  in  the  action,  but  tending 
to  show  the  defence  set  up  was  not  a  real  defence,  could  be 
inquired  after.  The  view  of  Cotton,  L.  J.,  seems  to  be  the 
more  correct.  The  words  of  the  proviso  are,  "matters  in 
question,"  not  "matters  in  issue,"  and  the  object  of  the 
proviso  is  probably  to  exclude  interrogatories  tending  solely 
to  impeach  the  credibility  of  the  person  interrogated. 

Scandal.  Under  the  6th  rule,  objection  may  be  taken  to 
answer  an  interrogatory  on  the  ground  that  it  is  scandalous. 
Scandal  consists  in  the  allegation  of  anything  which  it  is 
unbecoming  the  dignity  of  the  court  to  hear,  or  which  is 
contrary  to  good  manners,  or  charges  some  person  with  a 
crime  not  necessary  to  be  shown  in  the  action.  Any  unne- 
cessary allegation  bearing  cruelly  on  the  moral  character  of 
an  individual  is  scandalous ;  but  nothing  that  is  material  is 
scandalous,  and  therefore  the  language  of  the  record  is  often, 
although  literally  scandalous,  not  legally  so  (/).  The  sole 
test  is  "  whether  the  matter  alleged  to  be  scandalous  has  a 
tendency,  or,  in  other  words,  would  be  admissible  in  evidence, 
to  show  the  truth  of  any  allegation  in  the  bill  that  is  material 
with  reference  to  the  relief  that  is  prayed  "  {g). 

Stage  of  Action.  Another  ground  for  objecting  to  answer 
an  interrogatory  is  that  the  subject  of  inquiry  is  not  suffi- 
ciently material  at  that  stage  of  the  action.  The  court  is 
always  unwilling,  before  the  right  to  relief  is  established,  to 
make  an  order  for  discovery  which  may  be  injurious  to  the 
defendant,  and  will  only  be  useful  to  the  plaintiff  if  he 
succeeds  in  establishing  his  title  to  relief  (A).  Thus,  in  an 
action  for  an  infringement  of  a  patent,  where  the  defendant 
denied  the  infringement,  he  was  held  not  bound  to  answer 
any  interrogatory  inquiring  after  matters  irrelevant  to  that 

(/)  Fisher  v.  Owen.  8  C.  D.  646.  /,*  x>^^  n^i4, t    t    :..   v^ 

^)  Per  Lord  SelboWe,  ChrUiU  y.      ,  ^c]Jk\?G^'  iV"'  ^ 

ChrittU,  L.  E.,  8  Ch.  App.  603.  ^-  ^'"'''>  *'  ^-  "•  !''• 
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question  (t) ;  but  where  the  plaintiff  filed  a  bill  to  establish 
that  a  business  carried  on  by  three  of  the  defendants  in 
partnership  belonged  to  the  estate  of  her  late  husband,  and 
the  interrogatories  required  these  defendants  to  set  forth 
whether  thej,  or  any  of  them,  had  drawn  out  of  the  business 
any  money  for  their  or  his  account  in  respect  of  capital 
advanced,  profits,  or  otherwise,  and  to  set  forth  the  particulars 
of  the  moneys  so  drawn  out,  and  the  third  defendant  de- 
clined to  answer  this  interrogatory,  submitting  that  the 
plaintiff  was  not  entitled  to  this  discovery  till  she  had 
established  her  right  to  a  decree,  the  Court  of  Appeal  in 
Chancery  held,  affirming  the  decision  of  the  Master  of  the 
EroUs,  that  the  interrogatory  must  be  answered  (A:).  An 
executor  must,  if  required,  set  out  his  accounts  in  his 
answer  (/),  and  a  mortgagee  in  possession  admitting  himself 
to  be  redeemable  has  been  held  to  be  bound  to  answer 
interrogatories  as  to  the  state  and  particulars  of  the  account 
which  it  is  one  of  the  objects  of  the  suit  to  take  (;/)).  In  the 
same  case,  the  Court  of  Appeal  in  Chancery  laid  down  that 
the  true  rule  is,  that  in  an  ordinary  suit  for  accounts,  a 
defendant  submitting  to  answer  (even  when  he  altogether 
denies  the  plaintiff's  title),  must  answer  fully,  not  only  as  to 
other  matters,  but  also  as  to  consequential  matters  of  account ; 
but  (the  judgment  proceeded)  "  the  court  may  be  trusted  to 
exercise  a  proper  control  over  any  attempt  on  the  plaintiff's 
part  to  press  for  any  such  minuteness  of  discovery  as  would 
be  either  vexatious  or  unreasonable,  as,  indeed,  it  can  do  in 
every  case  in  which  it  is  satisfied  that  any  kind  of  discovery 
is  required  vexatiously  or  oppressively."  The  same  court,  in 
a  subsequent  case  (n),  on  the  ground  that  it  was  vexatious 

(i)  Lelarm  v.  Dickenaon^  3  E.  &  J.       854 ;  Alism  v.  AiUon,  60  L.  J.,  Gh. 
388.  574. 

(*)  Saull  T.  Browne,  L.  R.,  9  Ch.      g^l*")  ^''^  ^-  ^^"^^  ^'  »-  ^  ^• 

'®*-  («)  Gnat   We$iem  CoUiify  Co.  t. 

(/)  ThompMH  T.  Dunn,  18  W.  R.       Tucker,  L.  R.,  9  Ch.  376. 
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or  unreasonable,  within  the  meaning  of  the  above-quoted 
words,  refused,  where  the  plaintiS  had  filed  a  bill,  founded 
on  the  alleged  agency  of  the  defendant,  which  was  the  ques- 
tion in  the  suit,  to  compel  the  defendant  to  answer  interroga- 
tories as  to  what  appeared  to  be  his  private  transactions, 
saying  that  ^^  It  would  be  monstrous  that  a  man,  by  merely 
alleging  that  he  had  a  share  in  a  concern,  which  allegation 
was  denied  and  had  not  been  established,  and  whilst  it  was 
doubtful  whether  it  would  be  established,  could  get  the 
accounts  of  the  defendant's  private  business  and  of  his 
dealings  with  other  people*" 

The  Bules  of  Court  as  to  discovery  now  apply  to  infant 
plaintiffs  and  defendants,  and  their  next  friends  and  guardians 
ad  litem  J  in  the  same  way  as  to  other  litigants  (o). 

The  answers  to  interrogatories,  although  not  evidence, 
may  be  used  as  evidence  against  the  party  answering  by  way 
of  course  of  admiBsions.  The  whole  of  the  answers,  or  any 
one  or  more  answers,  or  any  part  of  an  answer,  may  be  so 
used;  but  Eule  24  of  Order  31,  which  governs  this,  pro- 
vides that  '*  the  judge  may  look  at  the  whole  of  the  answers, 
and,  if  he  shall  be  of  opinion  that  any  others  of  them  are  so 
connected  with  those  put  in  that  the  last-mentioned  answers 
ought  not  to  be  used  without  them,  he  may  direct  them  to  be 
put  in." 

The  procedure  as  to  interrogatories  in  county  courts  is 
substantially  the  same  as  that  in  the  High  Court.  Inter- 
rogatories cannot  be  delivered  without  leave,  and  the  County 
Court  Eules  (p)  make  no  provision  for  setting  any  interroga^ 
tories  aside. 

(o)  Order  31,  r.  29.  (p)  See  Appendix. 
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CHAPTER  Ym. 

PBODTTCnOH   AND  IHSPECTIOH   OF   DOCVMEHTS  AHB 

HOTICE  TO  FBODXrCE. 

When  private  'writings  oontain  a  contraoty  or  otherwise  em- 
bodj,  or  are  material  to  the  substance  of,  the  issue,  they  are 
not  only  admissible,  but  also,  when  producible,  indispensable 
evidence.  In  such  cases  a  party  who  relies  upon  them  must 
either  produce  them,  or  account  satisfactorily  for  their  non- 
production.  Such  writings  are  frequently  in  the  hands  of 
an  adverse  party,  who  will  not  voluntarily  produce  them 
either  before  or  at  the  trial.  The  important  practical  ques- 
tions, then,  on  this  subject  are,  how  can  a  party  ascertain 
what  documents  are  in  his  opponent's  possession  ?  how  can 
he  get  these  documents  produced  for  his  inspection  previous 
to  the  trial  ?  and,  lastly,  how  can  he  get  them  produced  at 
the  trial,  or  put  himself  in  a  position,  by  reason  of  their  non- 
production,  to  give  secondary  evidence  of  their  contents? 

The  practice  as  to  discovery  of  documents,  production 
previous  to  the  trial  and  inspection,  is  now  regulated  by 
Order  31  of  the  E.  S.  0.  1883,  the  portions  of  which,  material 
for  the  present  purpose,  are  as  follows : — 

Bule  12.  "  Any  party  may,  without  filing  any  affidavit, 
apply  to  the  court  or  a  judge  for  an  order  directing  any  other 
party  to  any  cause  or  matter  to  make  discovery  on  oaHi  of 
the  documents  which  are  or  have  been  in  his  possession  or 
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power,  relating  to  any  matter  in  question  therein  (a) ,  On  the 
hearing  of  such  application  the  court  or  judge  may  eithor 
refuse  or  adjourn  the  same,  if  satisfied  that  such  discovery  is 
not  necessary,  or  not  necessary  at  that  stage  of  the  cause  or. 
matter,  or  make  such  order  either  generally  or  limited  to 
certain  classes  of  documents  as  may  in  their  or  his  discretion 
be  thought  fit ;  provided  that  discovery  shall  not  be  ordered 
when  and  so  far  as  the  court  or  judge  shall  be  of  opinion  that 
it  is  not  necessary  either  for  disposing  of  the  cause  or  matter 
or  for  saving  costs  "  (J). 

Bule  13.  '*  The  affidavit  to  be  made  by  a  party  against 
whom  such  order  as  is  mentioned  in  the  last  preceding  rule 
has  been  made,  shall  specify  which,  if  any,  of  the  documents 
•therein  mentioned  he  objects  to  produce,  and  it  shall  be  in 
the  Form  No.  8  in  Appendix  B.  (c),  with  such  variations  as 
^circumstances  may  require." 

Bule  14.  ^^  It  shall  be  lawful  for  the  court  or  a  judge  at 
any  time  during  the  pendency  of  any  cause  or  matter,  to 
order  the  production  by  any  party  thereto,  upon  oath,  of  such 
of  the  documents  in  his  possession  or  power,  relating  to  any 
matter  in  question  in  such  cause  or  matter,  as  the  court  or 
judge  shall  think  right ;  and  the  court  may  deal  with  such 
documents,  when  produced,  in  suc^  manner  as  shall  appear 
just." 

Bule  15,  '^  Every  party  to  a  cause  or  matter  shall  be  en- 
titled, at  any  time  by  notice  in  writing,  to  give  notice  to  any 
other  party,  in  whose  pleadings  or  affidavits  (ct)  reference  is 
made  to  any  document,  to  produce  such  document  for  the 
inspection  of  the  party  giving  such  notice,  or  of  his  solicitor, 

(a)  This  is  one  of  the  matters  to  be  JUarkSy  (1892)  3  Ch.  207. 

dealt  with  on  the  plaintifrs  sunmionB  (e)  See  this  form  in  the  Appendix, 

for  directions  under  Ord.  30,  r.  1 .  {d)  An  exhibit  to  an  affidavit  is,  for 

{b)  See  as  to  this  role,  Att.'Oen.  the  purposes  of  discovery,  a  part  of 

,r.  N.    Metropolitan    Tramway  Co,^  the  affidayit.    He  Sinehlife,  (1895) 

(1892)  8  Ch.  70,  and  £e  WilW  Trad^  1  Oh.  117. 
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and  to  permit  him  or  them  to  take  copies  thereof ;  and  anj 
party  not  complying  with  such  notice  shall  not  afterwards  be 
at  liberty  to  put  any  such  document  in  evidence  on  his  behalf 
in  such  cause  or  matter,  unless  he  shall  satisfy  the  court  or  a 
judge  that  such  document  relates  only  to  his  own  title,  he 
being  a  defendant  to  the  cause  or  matter,  or  that  he  had  some 
other  cause  or  excuse  which  the  court  or  judge  shall  deem 
sufficient  for  not  complying  with  such  notice,  in  which  case 
the  court  or  a  judge  may  allow  the  same  to  be  put  in  evidence 
on  such  terms  as  to  costs  and  otherwise  as  the  court  or  judge 
shall  think  fit." 

Eule  16.  "  Notice  to  any  party  to  produce  any  documents 
referred  to  in  his  pleading  or  affidavits  shall  be  in  the  Form 
No.  9  in  Appendix  B.  {e)y  with  such  variations  as  circum- 
stances may  require." 

Bule  17.  ^*  The  party  to  whom  such  notice  is  given  shall, 
within  two  days  from  the  receipt  of  such  notice,  if  all  the 
documents  therein  referred  to  have  been  set  forth  by  him  in 
such  affidavit  as  is  mentioned  in  Eule  13,  or  if  any  of  the 
documents  referred  to  in  such  notice  have  not  been  set  forth  by 
him  in  any  suoh  affidavit,  then  within  four  days  from  the 
receipt  of  such  notice,  deliver  to  ilie  party  giving  the  same 
a  notice  stating  a  time  within  three  days  from  the  delivery 
thereof  at  which  the  documents,  or  such  of  them  as  he  does 
not  object  to  produce,  may  be  inspected  at  the  office  of  his 
solicitor,  or  in  the  case  of  bankers'  books  or  other  books  of 
account,  or  books  in  constant  use  for  the  purposes  of  any  trade 
or  business,  at  their  usual  place  of  custody,  and  stating  which 
(if  any)  of  the  documents  he  objects  to  produce,  and  on  what 
ground.  Such  notice  shall  be  in  the  Form  No.  10  in 
Appendix  B.  (/),  with  such  variations  as  circumstances  may 
require." 

Rule  18.   "  (1.)  If  the  party  served  with  notice  under 

{e\  See  this  form  in  the  Appendix.  (/)  See  this  form  in  the  Appendix. 
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Bule  17  omits  to  give  suoh  notioe  of  a  time  for  inspeotioii,  or 
objects  to  give  inspeotion,  or  offers  inspection  elsewhere  than 
at  the  office  of  his  solicitor,  the  court  or  judge  may,  on  the 
application  of  the  party  desiring  it,  make  an  order  for  in- 
spection in  such  place  and  in  such  manner  as  he  may  think 
fit ;  provided  that  the  order  shall  not  be  made  when  and  so 
far  as  the  court  or  a  judge  shall  be  of  opinion  that  it  is  not 
necessary  either  for  disposing  f tdrly  of  the  cause  or  matter, 
or  for  saving  costs. 

"  (2.)  Any  application  to  inspect  documents,  except  such 
as  are  referred  to  in  the  pleadings,  particulars,  or  affidavits  of 
the  party  against  whom  the  application  is  made,  or  disclosed 
in  his  affidavit  of  documents,  shall  be  founded  upon  an 
affidavit  showing  of  what  documents  inspection  is  sought, 
that  the  party  applying  is  entitled  to  inspect  them,  and  that 
they  are  in  the  possession  or  power  of  the  other  party.  The 
court  or  judge  shall  not  make  such  order  for  inspection  of 
such  documents  when  and  so  far  as  the  court  or  judge  shall 
be  of  opinion  that  it  is  not  necessary  either  for  disposing 
fairly  of  the  cause  or  matter  or  for  saving  costs." 

Bule  19.  '^  An  order  upon  the  lord  of  a  manor  to  allow 
limited  inspection  of  the  court  rolls  may  be  made  on  the 
application  of  a  copyhold  tenant,  supported  by  an  affidavit 
that  he  has  applied  for  inspection,  and  that  the  same  has  been 
refused." 

.  Eule  19a.  '^(1.)  Where  inspection  of  any  business  books  is 
applied  for,  the  court  or  a  judge  may,  if  they  or  he  shall  think 
fit,  instead  of  ordering  inspection  of  the  original  books,  order  a 
copy  of  any  entries  therein  to  be  furnished  and  verified  by  the 
affidavit  of  some  person  who  has  examined  the  copy  with  the 
original  entries,  and  such  affidavit  shall  state  whether  or  not 
there  are  in  the  original  book  any  and  what  erasures,  inter- 
lineations, or  alterations.  Provided  that,  notwithstanding 
that  such  copy  has  been  supplied,  the  court  or  a  judge  may 
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order  inspection  of  the  book  from  which  the  oopj  was 
made. 

"  (2.)  Where,  on  an  application  for  an  order  for  inspection, 
privilege  is  claimed  for  any  doooment,  it  shall  be  lawful  for 
the  court  or  a  judge  to  inspect  the  document  for  the  purpose 
of  deciding  as  to  the  validity  of  the  claim  of  privilege  {g). 

^^  (3.)  The  court  or  a  judge  may,  on  the  application  of  any. 
party  to  a  cause  or  matter  at  any  time,  and  whether  an  affidavit 
of  dociunents  shall  or  shall  not  have  already  been  ordered  or 
made,  make  an  order  requiring  any  other  party  to  state  by 
affidavit  whether  any  one  or  more  specific  documents,  to  be 
specified  in  the  application,  lb  or  are,  or  has  or  have  at  any 
time  been,  in  his  possession  or  power,  and,  if  not  then  in  his 
possession,  when  he  parted  with  the  same,  and  what  has 
become  thereof.  Such  applications  shall  be  made  on  an 
affidavit  stating  that  in  the  belief  of  the  deponent  the  party 
against  whom  the  application  is  made  has,  or  has  at  some  time 
had,  in  his  possession  or  power  the  document  or  documents 
specified  in  the  application,  and  that  they  relate  to  the  matters 
in  question  in  the  cause  or  matter,  or  to  some  of  them." 

Eules  20,  21  and  29  {ante^  p.  603)  apply  to  discovery  of 
documents,  as  well  as  to  discovery  by  interrogatories. 

The  principles  embodied  in  these  rules  are  taken  (though 
with  some  difierences)  from  those  embodied  in  15  &  16  Yict. 
c.  86,  s.  18,  which  regulated  the  practice  in  the  Court  of 
Chancery,  and  in  14  &  15  Tict.  c.  99,  s.  6,  and  17  &  18  Vict, 
c.  125  (Common  Law  Procedure  Act,  1854),  s.  50,  which 
regulated  the  practice  of  the  courts  of  common  law.  The 
decisions  on  these  Acts  are,  therefore,  still  of  some  practical 
importance;  but  it  must  be  borne  in  mind  that  now,  when 
there  is  any  conflict  between  the  rules  of  law  and  equity  with 


(^)  <*  Privilege"  here  meanB  an/  aniiealed,   portions    of    docnments. 

ground  on  wMcn  inspeotdon  is  sought  JShrmann  v.  Ehrmann^  (1896)  2  Gh. 

to  be  resisted,  and  the  judge  is  en-  826. 
titled  to  inspect  sealed,  as  well  as 
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reference  to  the  same  matter,  the  rules  of  equity  are  to  prevail ; 
but  this,  though  true  of  rules  of  legal  principle,  is  not  con- 
sidered to  be  true  of  mere  rules  of  practice,  as  to  which  the 
more  convenient  practice  will  be  adopted  (A). 

What  doonments  are  producible.  In  the  first  place,  then,  it 
has  been  held  that  all  relevant  documents  eixeprimd  facie  pro- 
ducible, but  that  production  of  privileged  documents  cannot  be 
enforced  (/) ;  and  although  a  party  has  a  right  to  the  pro- 
duction of  all  documents  that  relate  to  his  own  case  alone,  or 
to  his  case  conjointly  with  that  of  his  adversary,  he  has  no 
right  to  the  production  of  documents  that  are  irrelevant  to 
the  issue,  or  that  relate  exclusively  to  the  title  of  his  adver- 
sary (k) ;  but  it  will  not  be  sufficient  merely  to  allege  that  the 
documents  relate  exclusively  to  the  title  of  the  party  resisting 
production,  if  that  conclusion  is  opposed  to  the  character  of 
the  documents.  Knight  Bruce,  V.-C,  in  Combe  v.  Corporation 
of  London  (/),  said : — "  If  it  be,  with  distinctness  and  posi- 
tiveness,  stated  in  an  answer  that  a  document  forms  or 
supports  the  defendant's  title,  and  is  intended  to  be  or  may 
be  used  by  him  in  evidence  accordingly,  and  does  not  contain 
anything  impeaching  his  defence  or  forming  or  supporting 
the  plaintiff's  title  or  the  plaintiff's  case,  that  document  is,  I 
conceive,  protected  from  production,  unless  the  court  sees 
upon  the  answer  itself  that  the  defendant  erroneously  repre- 
sents or  misconceives  its  nature ;  but  where  it  is  consistent 
with  the  answer  that  the  document  may  form  the  plaintiff's 
title  or  part  of  it,  may  contain  matter  supporting  the  plaintiff's 
title  or  the  plaintiff's  case,  or  may  contain  matter  impeaching 
the  defence,  then  I  apprehend  the  document  is  not  protected ; 
nor  I  apprehend  is  it  protected  if  the  character  ascribed  to  it 
by  the  defendant  is  not  averred  by  him  with  a  reasonable  and 

(h)  Newhiggin  Gat  Co,Y,Armttrong,  Part  I.  Chap.  VII. 

13  Ch.  D.  310.  {k)  IngUbff  v.  Shaflo,  33  Beav.  31 ; 

''     (i)  CUgg  v.  Ednumdum,  22  Bear.  of.  MinH  v.  Mtyrgan,  L.  B.,  8  Gh.  361 . 

126, 167.  Ab  to  privilege,  Tidesupia,  (/)  1  Y.  ft  Coll.  C.  C.  681, 
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sufficient  degree  of  positiveness  and  distinctness.''  It  has 
been  held  that  a  defendant  can  only  avoid  production  of 
documents,  the  possession  and  relevancy  of  which  he  adndts, 
by  giving  a  reason  for  alleging  that  the  production  is  unneces- 
sary for  the  decision  of  the  issue,  or  that  the  discovery  would 
be  injurious  to  himself  (m).  Although  the  court  may  now 
inspect  any  documents  or  portion  of  a  document,  sealed  or 
unsealed  {antey  p.  518),  for  which  privilege  from  production  is 
claimed,  yet  as  a  general  rule  the  court  will  accept  the  oath 
of  a  litigant  whether  documents  are  relevant  or  not,  and 
whether  they  relate  exclusively  to  his  own  title,  unless  the 
court  is  satisfied  from  the  litigant's  own  description  of  the 
documents,  or  from  other  admissions  and  documents  before  it, 
that  the  litigant  has  misconceived  or  erroneously  represented 
the  nature  of  the  documents  in  question,  or  that  the  litigant's 
oath  is  not  to  be  relied  on,  and  then  the  court  will  give  effect 
to  its  own  views  (n).  If  a  litigant  swears  that  documents 
relate  solely  to  his  own  case  and  do  not  tend  to  prove  or 
sup{)ort  his  adversary's  case,  he  need  not  allege  that  they  do 
not  tend  to  impeach  his  own  case  (o).  According  to  previous 
practice  a  party  was  held  entitled  to  the  production  of  all 
relevant  documents  except  such  as  were  privileged  as  a  matter 
of  course  (p) ;  but  now  it  has  been  recently  decided  by  the 
Court  of  Appeal  that,  under  the  present  Bules  of  Court,  it  is 
in  the  discretion  of  the  court  to  make  an  order  for  production 
or  not  (^),  and  in  the  case  under  notice  an  order  was  refused. 

Selevancy  of  documents.  Every  document  which  will  throw 
any  light  on  the  case  is  prtmd  facie  relevant,  and  will,  ther^ 
fore,  be  open  to  inspection  (r) ;  and  relevant  documents  for 

(m)  Seuffh  v.  Garrett,  44  L.  J.,  App.  Gas.  309. 

Oh.  366.  (p)  Bu9tro9  v.  WhiU,  1  Q.  B.  D. 

(n)  Att.  -  Gm,    v.     Emerson,     10  423. 

Q.  B.  D.  191 ;  approved  in  Fran-  (q)  Hope  v.  Broth,  (1S97}  2  Q.  B. 

kemtein  y.  Garvin' e  Cycle  Cleaning  Co,,  188. 

(1897)  2  Q.  B.  62.  (r)  Per  Blaokbom,  J.,  Eutckimom 

(o)  Morris  v.  Edwards,  L.  R.,   16  v.  Glover,  1  Q.  B.  D.  141. 
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this  purpose  are  not  siiDplj  those  which  would  be  eyidenoe 
to  prove  or  disprove  any  matter  or  question  in  the  action, 
but  they  include  every  document  which  may  (although  not 
necessarily  must)  either  directly  or  indirectly  enable  either 
party  to  advance  his  own  case  or  to  damage  the  case  of  his 
adversary  («). 

The  right  to  deal  with  doenments  will  warrant  an  order  for 
their  prodnotion;  and  therefore  a  party  will  be  ordered  to 
produce  documents  of  his  which  are  in  the  possession  of  his 
agent  or  of  his  solicitor  past  or  present.  But  in  such  a  case 
the  order  will  contain  liberty  to  apply  in  case  the  party 
cannot  obtain  the  documents,  so  that  the  order  may  not  be 
made  a  means  of  oppression  (t).  That  the  party  makes  a  claim 
for  negligence  against  his  solicitor  causes  no  difference  (u) ; 
and  a  solicitor's  ordinary  lien  is  no  defence  to  an  order  for  pro- 
duction (r).  Where  a  contract  has  been  entered  into  with 
an  agent  of  a  foreign  principal  as  agent  and  the  latter  brings 
an  action  in  his  own  name,  the  defendant  can  obtain  discovery 
to  the  same  extent  as  if  the  principal  were  a  party  to  the 
action ;  and  though  the  court  cannot  make  an  order  for 
discovery  on  the  principal,  it  can  say,  and  will  say,  that  the 
nominal  plaintiff  shall  not  proceed  with  the  action  imtU  the 
real  plaintiff  has  done  that  which,  if  a  party  to  the  action,  he 
would  have  been  ordered  to  do  (y).  But  a  party  cannot  be 
ordered  to  produce  the  private  books  of  his  agent  (s)  or 
solicitor  (a).  Where  the  documents  are  in  the  possession  of 
an  agent  for  the  party  against  whom  the  application  is  made 
jointly  with  other  persons,  no  order  to  produce  will  be  made, 
but  the  party  will  be  compelled  to  discover  by  answer  any 
knowledge  he  may  be  able  to  obtain  by  inspecting  such  docu- 

(«)  Per  Brett,   L.   J.,    Compagnie  (x)  Hope  y.  LiddeU,  20  Beav.  438. 

^^^0  J^^.Fo^,  (.8»7)  8  Oh.      «•  B.  j24^^  ^^aD,o.*8.«9. 
(tt)  Ibid.  («)  0'Sh$a  v.  Wood,  (1891)  P.  287. 
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ments.  A  fortiori^  tliese  prinoiples  apply  to  cases  where  the 
documents  sought  are  in  the  possession  of  the  party  jointly 
with  others.  Lord  Cottenham,  in  Taylor  v.  RundeU  {b), 
said: — "It  is  true  that  the  rule  of  court,  adopted  from 
necessity,  with  reference  to  the  production  of  documents,  is, 
that  if  a  defendant  has  a  joint  possession  of  a  document  with 
somebody  else  who  is  not  bjBfore  the  court,  the  court  will  not 
order  him  to  produce  it,  and  that  for  two  reasons :  one  is, 
that  a  party  will  not  be  ordered  to  do  that  which  he  cannot 
or  may  not  be  able  to  do ;  the  other  is,  that  another  party 
not  present  has  an  interest  in  the  document  which  the  court 
cannot  deal  with.  But  that  rule  does  not  apply  to  discovery, 
in  which  the  only  question  is,  whether  as  between  the  plaintiff 
and  the  defendant  the  plaintiff  is  entitled  to  an  answer  to  the 
question  he  asks ;  for  if  he  is,  the  defendant  is  bound  to 
answer  it  satisfactorily,  or,  at  least,  show  the  court  that  he 
has  done  so  as  far  as  his  means  of  information  will  permit." 
When  privilege  is  claimed  on  this  ground  the  party  claiming 
it  must  show  enough  to  satisfy  the  court  what  the  nature  of  the 
joint  ownership  is  (o).  The  mere  fact  that  a  person  not  before 
the  court  has  an  interest  in  documents  is  no  ground  for 
resisting  production  {d) ;  but  where  a  defendant  in  a  suit 
relating  to  transactions  in  which  he  was  engaged  on  his  own 
account  had  made  entries  of  such  transactions  in  the  books  of 
a  partnership,  it  was  held  that  he  could  not  be  compelled  to 
produce  such  books  without  the  consent  of  his  co-partner,  and 
that  the  plaintiff  should  interrogate  him  so  as  to  compel  him 
to  set  forth  the  entries,  and  then  enforce  production  of  the 
originals  at  the  hearing  by  serving  a  mbpoena  duces  tecum  on 
the  co-partner  {e). 

Jb)  Or.  &  Ph.  124 ;  of.   CT^ffwA  V.  f^  Kettlacai  v.  Banhw,  L.  B., 

Ftnanetal  (krporatton,  Jj.  B.,  2  £q.  7  Q^  593                                             ' 

271.  ,'        ' 

ie)  BoviU  V.  Cowan,  L.  R.,  6  Ch.  W  Sadley  v.  M'lhugaU,  L.  R.. 

496.  7Ch.  812. 
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Production  of  a  mortgi^ee's  deeds.  A  mortgagee  cannot 
(exoept  as  hereinafter  mentioned)  be  compelled  to  produce  his 
security  (including  title  deeds  deposited  with  him)  except  on 
payment  of  his  principal  interest  and  costs  (/) ;  nor,  if  he 
purchases  the  equity  of  redemption,  can  he  be  compelled  to 
produce  the  conveyance  to  him  {g).  Where,  however,  a  mort- 
gagee purchased  the  equity  of  redemption  from  a  trustee, 
with  notice  of  the  trust,  he  was  held  not  entitled  to  refuse 
production  of  the  conveyance  to  him  in  a  suit  by  the  cestui  que 
trust  for  redemption  and  reconveyance  (h).  Where  a  mortgage 
security  is  impeached,  the  security  must  be  produced,  although 
the  mere  fact  of  charging  a  mortgagee  with  fraud  will  not 
entitle  a  mortgagor  to  production  {%) ;  and  this  applies  to  all 
deeds  which  are  impeached,  and  not  only  to  mortgages  {k)» 
Where  a  mortgage  has  been  made  since  the  Conveyancing 
Act,  1881,  came  into  operation,  then  sub-section  1  of  section  16 
of  that  act  applies,  which  is  as  follows : — "  A  mortgagor,  as 
long  as  his  right  to  redeem  subsists,  shall,  by  virtue  of  this 
act,  be  entitled  from  time  to  time,  at  reasonable  times,  on  his 
request  and  at  his  own  cost,  and  on  payment  of  the  mort- 
gagee's costs  and  expenses  in  this  behalf,  to  inspect  and  make 
copies  or  abstracts  of,  or  extracts  from,  the  documents  of  title 
relating  to  the  mortgaged  property  in  the  custody  or  power 
of  the  mortgagee." 

Confidential  documents.  Letters  written  to  and  in  the  pos- 
session of  a  party  to  the  suit  will,  if  material,  be  ordered  to 
be  produced,  although  marked  "private  and  confidential," 
and  although  the  writer  objects  to  their  production ;  but  the 
party  claiming  their  production  must  enter  into  an  under- 


(/)  ChiehMterY.MarquU  of  Donegal,  65. 

li.  R.,  6  Oh.  602.  (»)  Of.  Sfpublie  of  Costa  Biea  v 

{a)  Greentpood  t.  Rothwell,  7  BeaT.  Srlan§er,  L.  R.,  19  Eq.  44. 

291.  W  BiuifordY.  Blaketley,  6  Bear. 

(A)  Smith  y.  Bamet,  L.  R.,  1  Eq.  131. 
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taMng  not  to  use  mioh  letters  for  any  collateral  object  (/). 
The  mere  heading  '^  confidential "  cannot  protect  a  dooument 
from  production  (m).  Where  documents  are  confidential, 
whether  so  headed  or  not,  it  would  seem  to  be  the  true  prin- 
ciple that  9k  primA  facie  case  for  production  must  be  made  out 
to  justify  the  court  in  ordering  production,  but  wherever 
fraud  is  pleaded,  all  documents  which  would  throw  any  light 
on  the  alleged  fraud  ought  to  be  produced  (n). 

When  privilege  is  claimed  for  a  document  as  criminating^ 
the  objection  must  be  taken  on  oath,  and  the  objection  must 
be  taken  to  the  order  for  production  and  not  to  the  order  for 
discovery  (o). 

Sealing  up.  When  documents  contain  partly  privileged  or 
irrelevant  matter  and  partly  unprivileged  or  relevant,  the 
privileged  or  irrelevant  parts  may  be  sealed  up  on  production. 
Thus  a  part  of  a  pedigree  was  allowed  to  be  sealed  up  on  an 
affidavit  by  the  defendants  that  it  related  to  their  title  and 
not  to  the  plaintiffs'  (/>) ;  but  when  the  parts  which  might  be 
thus  concealed  are  so  interspersed  with  those  parts  which  are 
producible  that  sealing  up  is  impossible,  it  seems  that,  except 
in  extraordinary  cases,  no  order  to  produce  will  be  made  (g). 
Where  actual  sealing  up  would  interfere  with  the  conduct  of 
his  business,  or  be  otherwise  oppressive,  the  party  producing 
documents  may  cover  up  (in  lieu  of  sealing  up)  irrelevant 
portions,  provided  he  states  upon  oath  no  relevant  portions 
have  been  covered  up  (r). 

The  order  usually  made  is  for  the  party,  his  solicitors  and 
agents,  to  inspect  the  documents.     This  form  of  order  has 

(t)  Hopkinton   v.    Lord   Burghley^  (o)  Spokes  v.   Grotvenor  Hotel  dr.. 

L.  R.,  2  Ch.  447.  (1897)  2  Q.  B.  124. 

(w)  Per  Bovill,  C.  J.,  Mahoney  v.  {p)  KeUletcell  v.  Bartiotp,  L.  B., 

Ifational  Wxdowt*  Life  Insurance  Fund,  7  Ch.  693. 

L.  R.,  6  C.  P.  256.  Iq)  Churton  v.   Fretcen,  2  Dr.   & 

(n)  Mahoney  ▼.    National  Widows'  8m.  394. 

,Life  Insurance  Fund,  L.  R.,  6  C.  P.  (r)  Graham  t.  Sutton,  (1897)  1  Oh, 

252.  761. 
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been  held  to  inolude  a  confidential  agent  whose  assistanoe  is 
necessary  to  carry  on  the  suit,  although  he  was  a  witness  in 
the  cause  (9),  and  the  usual  rule  of  the  Court  of  Chancery  was 
that  witnesses  were  not  allowed  to  inspect  documents  before 
the  hearing  {t).  When  Y.  was  named  in  a  bill  as  the  agent 
of  the  plaintifis  (a  foreign  republic)  in  this  country,  the 
defendants  were  required  to  produce  their  documents  to  S., 
who  was  stated  in  the  affidavit  of  the  plaintifis'  solicitor  to  be 
their  agent  for  the  purposes  of  the  suit  (u).  A  special  order 
may  be  made  on  special  grounds  for  any  other  person  (besides 
the  solicitor  or  agent  of  the  party)  to  inspect  (x).  Thus  thQ 
assistance  of  surveyors  will  be  allowed  in  mining  actions  (^), 
of  scientific  persons  in  patent  actions  (s),  and  of  accountants 
when  complicated  accounts  are  involved  (a). 

Again,  it  must  be  observed  that,  where  the  plaintiff's  title 
to  relief  is  denied  by  the  defendant,  the  defendant  ought  not 
to  be  compelled  to  produce  all  documents,  but  only  those 
which  are  necessary  or  material  to  the  question  to  be  decided 
at  the  hearing  or  trial.  This  principle  was  acted  upon  by  the 
Court  of  Chancery,  and  has  been  substantially  adopted  in 
Eule  20  of  Order  31  of  E.  8.  C.  1883,  and  is  constantly 
applied  by  the  High  Court  (b). 

A  defendant  has  been  held  entitled  to  production  of  docu- 
ments, although  in  contempt  (c). 

A  defendant  cannot  obtain  discovery  of  documents  from  a 
co-defendant  {d) ;  nor,  it  would  appear,  can  a  plaintiff  obtain 
discovery  of  documents  from  a  third  party  brought  in  by  the 


(«)  Att.'Gen,  y.    Whitwood  Local      386. 

urd,  40  L.  J.,  Oh.  692. 

U)  BoydY.  Fetrii,  L.  R.,  3  Gh.  818.       9 


Board,  40  L.  J.,  Oh.  692.  (a)  Lindsay  t.   Gladstone,  L.  R., 

(t)  BoydY.  Fetris,  L.  R.,  3  Gh.  818.  9  £q.  182. 

(u)  B^ublic  of  Costa  Rica  y.  Er-  {b)  BoweliffsY.  Leigh,  ^CSbL,'D,2M\ 

lunger,  L.  R.,  19  £q.  44.  Verminek  y.  Edwards,  29  W.  R.  189. 

{x)  J(>yrfy.P*^ri4?,L.R.,3Ch.818.  (<?)  ffaldansY.  £ei/ord,L.B,.,7  Eq. 

(y)  Swansea  Railway  Co,  y.  Budd,  425. 

L.  R.,  2  £q.  374.  (<Q  Brown  y.  Watkins,  16  Q.  B.  D. 

(c)  Bomardet  y.  Taylor,  IJ.  ft  H.  126. 
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defendants,  unless  the  third  party  has  liberty  to  oppose  the 
plaintiff's  olaim  («). 

The  rules  of  court  as  to  discovery  now  apply  to  infant 
plaintiffs  and  defendants  and  their  next  friends  and  guardiaos 
ad  Utenif  in  the  same  way  as  to  other  litigants  (Order  31, 
Eule  29). 

Documents  referred  to  in  pleadings  and  affidavits.     It  will 
be  noticed  that,  as  regards  documents,  other  than  those  referred 
to  in  pleadings  and  affidavits,  production  before  trial  can  only 
be  obtained  by  means  of  an  order,  but  that,  as  regards  docu- 
ments referred  to  in  a  party's  pleadings  or  affidavits,  his 
opponent  can,  under  Bule  15,  give  a  notice  for  their  produc- 
tion, and  need  only  apply  for  an  order  for  production  if  such 
notice  is  disregarded,  or  not  properly  complied  with.     An 
important  question  then  is,  does  the  term  '^pleadings  or 
affidavits"  in  Bule  15  include  an  affidavit  of  documents 
made  under  Bule  12  P    This  point  cannot  even  yet  be  con- 
sidered as  finally  settled.     Seeing  that  in  Bule  18  the  same 
term   clearly  does  not   include  an  affidavit  of  documents^ 
because  the  term  affidavit  of  documents  is  used  in  contra- 
distinction thereto,  it  may  be  supposed  that  it  was   not 
intended  to  include  it  in  Bule  15,  but  the  practice  of  the 
Queen's  Bench  is  to  treat  affidavits  of  documents  as  included 
in  the  word  "  affidavits "  in  Bule  15,  and  in  the  Chanoerv 
Division  the  old  form  of  order  is  followed,  t.e.,  where  an  order 
for  an  affidavit  of  docimients  is  made  it  goes  on  to  order 
production.     Then  comes  a  further  question :  is  an  affidavit 
in  answer  to  interrogatories  within  the  rule  P     Moore  v. 
Peachey  (/)  is  an  authority  for  saying  that  it  is,    Particolan 
are  "  pleadings  "  within  this  ruld. 

All  documents  coming  within  Bule  15  must  be  produced, 

(«)  J?rfm  V.  JTeardaUy  ^e,  Co.,  84  C.  D.  228.  (/)  39  W.  R.  692. 
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and  an  order  to  inspeot  them  will  be  made  as  a  matter  of 
course  at  any  stage  of  the  proceedings  before  the  trial,  nnless 
good  cause  to  the  contrary  is  shown  {g) ;  the  intention  being 
to  give  the  opposite  parfy  the  same  advantage  as  if  the  docu- 
ments were  fully  set  out  in  the  pleadings  {g).  Of  course  the 
claim  of  privilege  is  not  lost  in  respect  of  a  document  by 
mentioning  or  setting  it  out  in  a  pleading  or  affidavit  {h) ; 
but  if  it  is  claimed  and  the  document  is  not  produced,  it 
cannot  be  given  in  evidence  at  the  trial  without  the  leave  of 
the  court  or  judge,  unless  it  falls  within  any  of  the  exceptions 
mentioned  in  Bule  15.  The  documents  need  not  be  referred 
to  with  any  particularity  to  come  within  the  rule ;  a  general 
reference  is  quite  sufficient  {%),  The  production  of  copies  of 
documents  referred  to  in  pleadings  or  affidavits  cannot  be 
claimed  under  this  rule,  but  if  the  documents  referred  to  are 
copies  th^ir  production  can  be  enforced  {g) ;  and  where  entries 
in  books  are  referred  to,  inspection  can  be  had  of  such  entries 
only  and  not  of  the  entire  books  {g).  An  exhibit  is  part  of 
an  affidavit,  and  therefore  any  person  entitled  to  see  the 
affidavit  is  entitled  to  see  the  exhibit  (A:).  But  where  the 
exhibit  is  a  document  come  into  existence  for  the  information 
of  the  court  and  for  that  purpose  only,  its  production  cannot 
be  claimed.  Therefore,  when  a  plaintiff  was  suing  in 
farmd  pauperiSy  the  defendant  was  held  not  entitled  to 
inspect  the  case  laid  by  the  plaintiff  before  counsel  under 
Order  36,  Bule  23,  and  his  opinion  thereon,  although  made 
exhibits  to  the  affidavit  filed  in  accordance  with  Order  16, 
Eule  24  (/). 

A  party  who  has  made  an  affidavit  of  documents  under 
Bule  12  cannot  be  cross-examined  upon  it,  nor  can  evidence 
be  adduced  to  contradict  the  allegations  therein,  but  if  an 

iff)  Quilter  V.   Eeatlff,  L.  B.,   23  (0  ^»'*   ▼•  Sarria,   48    L.  T., 

rj  T)  42  N.  S.  868. 

*/ix"  i>\^,         /.        *  •       T     TJ  (*)  ^mnehliffe,  (1896)  1  Ch.  117. 

(A)  RoberU  v.  OppenJmm,  L.  E.,  (q  Shane  y.  Britain  Steanuhip  Co., 

26  CD.  724.  (1897)  1  Q.  B.  185. 
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Iiffidavit  be  insufficient  a  further  affidavit  can  be  ordered.   As 
an  affidavit  of  documents  cannot  be  contradicted,  it  ought  to 
be  full  {m)y  and  will  be  construed  strictly.     In  claiming  pio- 
tection  for  a  document  on  the  ground  of  privilege  the  facts 
upon  which  the  privilege  is  claimed  ought  to  be  set  out  (m)« 
If  an  affidavit  is  technically  sufficient,  but  the  party  seeking 
discovery  believes  that  the  party  who  has  made  the  affidavit 
has  in  his  possession  documents  which  are  not  referred  to 
in  the  affidavit,  the  latter  may  be  interrogated  as  to  sq(^ 
documents  (n),  bat  the  interrogatory  must  be  as  to  specifio 
documents,  and  must  not  be  general  in  its  terms,  and  leave  to 
deliver  such  an  interrogatory  must  be  obtained  on  a  special 
application  (o).     It  will  hardly  be  necessary  to  adopt  this 
procedure  now  that  Bule  19a  (3)   {anfCy  p.  518)  can   be  re- 
sorted to. 

An  inspection  ought  not,  of  course,  to  be  granted  when  it 
appears  to  be  sought,  not  bond  fide  for  the  pending  action,  but 
to  assist  the  applicant  in  an  action  against  a  third  person  (p); 
nor  will  a  party  be  permitted  to  make  public  information 
which  he  has  obtained  from  the  inspection  of  his  opponent's 
documents  (q). 

The  court  will  not  compel  a  person,  not  a  party  to  the  suit, 
to  produce  a  document  for  inspection  (r),  xmless  he  has 
obtained  it  from  a  party  to  the  suit,  or  holds  it  in  the  nature 
of  a  trust  for  such  party  («).  Where  such  a  person  holds  inde- 
pendently, and  by  a  title  paramount  to  the  title  of  the  party,  he 
will  not  be  subject  to  an  order  for  inspection  («).  In  one  case, 
Stuart,  Y.-C,  refused  to  order  an  executor  to  produce  certain 
cheques  of  his  testator  which  were  at  the  date  of  the  applioa- 

(m)  Per  Cotton,  L.  J.,  Gardner  y.  {p)  Temperley  y.  JTilUt,  6£.  &  B. 

Jrvin,  4  Ex.  D.  63.  380. 

(»)  See  judgment  of  Brett,  L.  J.,  (q)   Williami  y.   Frinee  qf   WmUi 

JoM*  y.    Monte    Video    Oat    Co.,    5  Zijfe  Aeeuranee  Co,,  2Z  BeaY,  Z2S  ;  cL 

Q.  B.  D.  556.  Hopkinton  y.  Lord  Burghley^  L.  B., 

(o)  Hall  y.  Truman,  29  Ch.   Diy.  2  Ch.  447. 

307;    but   aee   Morris  y.   Edward*,  (r)  Cocks  y.  Nash,  9  Bing.  72 1> 

L.  R.,  16  App.  Gas.  819.  (*)  Doe  y.  Hoe,  1  M.  &  W.  207. 
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tion  in  the  possession  of  the  banker  on  whom  they  were 
drawn  {t).  The  produotion  of  documents  at  a  trial  (or  under 
Order  37,  Bule  20,  before  an  officer  of  the  court,  or  other  person 
appointed  to  take  evidence)  by  a  person  not  a  party  to  the 
action  is  enforced  by  issuing  a  subpoena  duces  tecum.  The 
person  subpoenaed  is  bound  to  attend  with  the  documents 
specified,  but  he  can  then  raise  any  legal  objection  to  the 
production  of  all  or  any  of  the  documents  (w). 

The  7th  Eule  of  Order  37  of  the  E.  S.  0. 1883,  provides 
that  '^  the  court  or  a  judge  may  in  any  cause  or  matter  at  any 
stage  of  the  proceedings,  order  the  attendance  of  any  person 
for  the  purpose  of  producing  any  writings  or  other  documents 
named  in  the  order  which  the  court  or  judge  may  think  fit  to 
be  produced.  Provided  that  no  person  shall  be  compelled  to 
produce  under  any  such  order  any  writing  or  other  document 
which  he  could  not  be  compelled  to  produce  at  the  hearing  or 
trial"  (a?) .  This  rule  does  not  give  a  litigant  the  right  to 
obtain  discovery  which  he  did  not  previously  possess  against 
persons  who  are  not  parties  to  the  action.  Its  object  is  to 
facilitate  the  production  of  documents  on  the  hearing  of 
motions,  petitions,  &o.  [y).  An  order  under  this  rule  is  in  fact 
equivalent  to  a  mbpcena  duces  tecum^  and  has  the  same  effect ; 
the  person  on  whom  it  is  made  must  attend  with  the  docu- 
ments specified,  but  he  can  then  raise  any  legal  objection  to 
the  production  of  all  or  any  of  the  documents  (s).  An  order 
under  this  rule  may  be  made  ex  parte  {a). 

The  Coimty  Courts  have  powers  of  granting  and  enforcing 
inspection  and  production  of  documents.  The  County  Court 
Bules  dealing  with  these  subjects  will  be  found  in  the 
Appendix. 

(0  Bayley  ▼.  Cbit,  10  W.  R.  870.  (y)  Elder  y.  Carter,  26  Q.  B.  D. 

ti  194 

M  ^'  ^^  ^^'^'  ii)  See  WiUiam  v.  Frere,  (1891) 

(x)  See  as  to  Bankers*  Books,  ante  1  Ch.  328. 
p.  128.  (»)  WiUiamt  v.  Frerey  ubi  supra. 
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PRODUCTION  AT  THE  TRIAL  AND   NOTICE  TO   PRODUCE. 

The  court  can,  nnder  Order  31,  Eule  14,  compel  the  pro- 
duction hy  a  party  of  any  document  at  the  triaL     A  party 
cannot,  except  hy  getting  an  order,  compel  his  opponent  to 
produce  any  document  at  the  trial ;  hut  if  he  wishes  to  he  in 
a  position  to  give  secondary  evidence  of  the  contents  of  any 
document  in  the  possession  of  his  opponent,  he  must,  as  a 
general  rule,  give  his  opponent  written  notice  to  produce 
such  document  at  the  trial.     If  after  proof  that  suoh  notice 
has  been  given,  and  that  the  original  is  in  the  hands  of  the 
adverse  party,  the  latter  will  not  produce  it,  the  party  re- 
quiring it  may  resort  to  secondary  evidence  of  it.     Before 
this  can  he  done,  the  party  tendering  it  must  prove,  or  raise 
at  least  a  reasonable  presumption,  that  the  original  is  in  the 
hands  of  the  adverse  party,  or  of  a  third  person  in  privity 
with  him  (6).     Slight  evidence  of  this  fact  will  be  sufficient, 
when    the    document    naturally,   necessarily,   or   probably, 
might  be  expected  to  be  in  the  custody,  or  under  the  control, 
of  such  adverse  party.     Thus,  it  has  been  presumed  Hiat  a 
bankruptcy  certificate  came  into  the  hands  of  a  bankrupt  who 
was  proved  to  have  applied  for  it,  and  to  have  been  charged  for 
it  by  his  solicitor  (c).    Generally,  where  documents  have  been 
traced  into  a  party's  possession,  it  lies  upon  him  to  show  what 
has  become  of  them,  before  he  can  object,  after  notice  to  pro- 
duce, to  the  substitution  of  secondary  evidence  (d) ;  and  where 
there  is  a  privity  of  title  between  the  adverse  party  and  a 
third  person  who  holds  the  original,  the  former  is  equally 
compellable  to  produce.     In  such   a  case  the  question  is, 
whether  the  custody  was  virtually,  although  not  actually,  the 
custody  of  the  adverse  party;  or  whether  he   had  suoh  a 
control  over  the  holding  by  the  third  party  as  made  it  virtually 
a  personal  holding.     Thus,  generally,  where  the  holding  is 
by  an  agent,  he  may  either  be  served  with  a  subpoena  duces 

{b)  Sharpy,  Lamb,  11  A.  &E.  806.  {d)  i2.  ▼.  ThUiUwood,  33  Hoir.  St 

(r)  Senry  v.  Zeifhy  3  Camp.  602.         Tr.  757. 
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tectimj  or  the  prindipal  may  be  served  with  notice  to  produce. 
Where  a  notice  was  given  to  an  owner  of  a  vessel  to  produce 
a  document  which  appeared  to  be  in  the  possession  of  the 
captain  {e) ;  where  it  was  given  to  the  drawer  to  produce  a 
cheque  which  was  proved  to  have  been  delivered  to  the 
drawer's  banker  (/) ;  and  to  a  sheriff  to  produce  a  warrant 
which  had  been  returned  to  the  under-sherifE  (^),  secondary- 
evidence  has  been  received;  but  where  the  possession  was 
independent  of  the  adverse  party,  as  where  he  had  assigned  a 
lease  {h) ;  or  where  the  writing  was  held  as  a  security  by  a 
third  party  {i) ;  or  where  it  has  been  traced  by  a  party  satis- 
factorily into  the  possession  of  a  stranger  with  whom  he  is 
unconnected,  and  over  whom  he  has  no  control,  a  litigant  will 
not  be  a£Eeoted  by  notioe  unlesB  he  haa  ..ilfuUy  parted  with 
the  document  after  receiving  the  notice  {k). 

A  party  may  produce  an  original  document  at  any  time 
when  secondary  evidence  is  tendered;  and  then  the  latter 
becomes  inadmissible.  If  there  is  any  question  as  to  the 
originality  of  the  document,  such  question  is  for  the  judge  (/) ; 
but  where  the  existence  of  a  duly  stamped  document  is  denied 
upon  the  pleadings,  and  the  plaintiff,  after  giving  notice  to 
produce,  tenders  a  copy  of  it,  the  judge  cannot  hear  evidence 
to  decide  the  question  of  the  existence  of  the  stamped  original 
as  a  preliminary  to  that  of  the  admissibility  of  the  copy, 
because  he  would  be  thereby  determining  an  issue  which  is 
in  the  province  of  the  jury  (m). 

A  notice  to  produce  might  formerly  have  been  given  to  the 
adverse  party  or  his  agent,  either  verbally  or  in  writing  {n) ; 
but  it  must  now  be  given  in  writing  (o).  It  must  be  proved 
to  have  been  given  before  secondary  evidence  is  admissible. 

{e)  Baldney^,  Ritchie^  1  Stark.  338.  (/)  Boyle  v.  JFiteman,  11  Ex.  360. 

(/)  Fariridge  v.  Coatet,  Ry.  &  M.  („,)  Siowe  v.  Querrur,  L.  R.,  6  Ex. 

166.  156. 

kl   x?''"?/-  ^u^'.^  ^n^'  ^^^i  W  SmUh  t.  Tountf,  1  Camp.  440  ; 

A)  Rntffht  T,  Martin  Qow   103  g^^J^  ^  ^^,^^^^  2  H  &  N.  867. 

(t)  Farry  v.  mayy  1  M.  &  R.,  2/9.  ' 

(k)  Knight  y.  MorHn^  Gow,  103.  (o)  Bj  Order  32,  r.  8. 

1^1  M  2 
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It  may  be  served  either  on  the  party  or  on  his  solicitor  (p), 
and  it  vrill  be  su£Soient  to  leave  it  with  a  servant  at  the 
residence  of  the  former,  or  with  a  clerk  at  the  office  of  the 
latter  {q).  If  a  new  trial  is  ordered  fresh  notices  to  produce 
are  not  necessary  (r). 

The  notice  to  produce  is  (by  Order  32,  Kule  8)  required  to 
be  in  the  form  given  by  Appendix  B.,  No.  14  («),  to  the 
K.  S.  C,  1883,  ''  with  such  variations  as  circumstances  maj 
require."  It  is  not  required  to  be  minutely  descriptive,  aod 
the  courts  will  not  entertain  frivolous  or  technical  objections 
to  its  validity,  if  it  points  out,  with  general  distinctness,  to 
the  adverse  party  the  documents  which  he  is  required  to  pro- 
duce (<).  Notices  to  produce  "all  letters  written  by  the 
plaintiff  to  the  defendant,  relating  to  the  matters  in  dispute 
in  the  action  "  (w) ;  and  "  all  letters  written  to  and  receiyed 
by  the  plaintiff  between  the  years  1837  and  1841,  both  in- 
clusive, by  and  from  the  defendants,  or  either  of  them,  or  any 
person  on  their  behalf;  and  also  all  books,  papers,  &c.,  re- 
lating to  the  subject-matter  of  this  cause"  (x) ;  and  "all 
accounts  relating  to  the  matters  in  question  in  this  cause"  (y); 
have  been  held  sufficient  notice  to  produce  any  document 
reasonably  included  in  the  description.  Notice  to  produce  a 
letter  purporting  to  enclose  an  account  has  been  held  suffi- 
cient notice  to  produce  the  account  (2). 

The  notice  ought  to  be  within  a  reasonable  time  before  the 
trial  comes  on ;  and  it  will  be  for  the  judge  to  determine,  on 
the  circumstances  of  the  case,  whether  the  notice  has  been 
served  within  a  reasonable  time  previously  to  the  trial  {a). 

In  town  causes,  and  also  in  country  causes,  where  the 
solicitor  lives  in  the  assize  town,  if  the  documents  are  such  as 
from  the  nature  of  the  case  may  reasonably  be  presumed  to 

(p)  Suffhet  V.  Budd,  8  Dowl.  315.  (x)  Morris  t.  Manter,  2  M.  &  Bob. 

q)  Evans  y.  Svceet,  Rj.  &  M.  84.         392. 


f 


r)  Sope  V.  Beadofty  17  Q.  B.  609.  (y)  JU>ffera  v.  Cuttance,  2  M.  &  Rob. 

(«)  See  this  in  Appendix.  179. 

(0  Latcnnce  t.  dark,  14  M.  &  W.  («)  Ungall  y.  Bruce,  9  W.  R.  536. 

251.  (a)  Per  Parke,  B. ,  Lhyd  y .  M9»i9*t 

(ft)  Jacob  V.  Lre,  2  M.  &  Rob.  33.  10  M.  &  W.  483. 
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be  in  his  hands,  notioe  may  be  served  not  later  than  early  in 
the  evening  of  the  day  preceding  the  trial  (b) ;  but  if  they 
are  not  such  as  are  immediately  connected  with  the  cause,  or 
are  such  as  would  presumably  be  in  the  hands  of  a  client  or 
other  person,  the  notice  must  be  proportionably  earlier, 
according  to  an  estimate  of  the  time  necessary  to  obtain 
them  (c).  In  such  a  case,  and  especially  in  country  causes, 
where  the  adverse  solicitor  does  not  live  in  the  assize  town, 
the  notice  ought  to  be  served  on  him  before  the  commission 
day,  and  within  a  reasonable  time  before  he  is  required  to 
leave  home  for  the  assize  town  (d) ;  but  if  he  has  the  docu- 
ment with  him  at  the  assize  town,  service  there  will  be 
sufficient  (e). 

Where  the  adverse  holder  is  abroad,  or  beyond  the  juris* 
diction  of  the  court,  and  leaves  his  solicitor  to  conduct  his 
ease,  it  will  be  presumed  that  he  has  also  left  with  him  all 
papers  naturally  connected  with  his  cciiSe ;  and  the  courts, 
under  such  circumstances,  have  been  inclined  to  maintain  the 
validity  of  a  notice  to  the  solicitor  (/) ;  but  the  circumstances 
must  be  such  as  to  support  a  supposition  that  the  papers  are 
producible,  and  the  notice  must  be  sufficient.  Thus,  a  three 
days'  notioe  to  produce  letters  written  by  a  defendant  to  his 
partners  in  New  South  Wales,  was  held  sufficient,  on  its 
appearing  that  there  had  been  litigation  between  the  same 
parties  some  years  previously,  for  the  purposes  of  which  it 
was  reasonable  to  suppose  that  the  letters  must  have  been 
remitted  to  England  (g). 

If  a  party,  on  being  served  with  notice  to  produce,  states 
that  the  document  does  not  exist,  secondary  evidence  will  be 


{b)  Atkynt  y.  Meredith,   4  Dowl.  (e)  S,  y.  Eawkim^  2  0.  ft  K.  823. 

658.  (/)  Bryan  y.  Wagtiaff,  Ry.  &  M. 

{e)  Byrne  y.  Harvey,  2  M.  &B.  89.  47. 

{d)  Qeorge  y.  Tkompwn,  4  Dowl.  {g)  Stwryey ,  Buchanan,  10  A.  &  E. 

666.  598. 
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admissible,  and  the  adverse  party  cannot  object  to  tbe  lateness 
of  tbe  notice  (A). 

Tbe  8tb  Eule  of  Ord.  32  provides,  tbat  "  An  affidavit  of  the 
solicitor,  or  bis  clerk,  of  tbe  service  of  any  notice  to  produce, 
and  of  tbe  time  wben  it  was  served,  witb  a  copy  of  the  notice 
to  produce,  shall,  in  all  oases,  be  sufficient  evidence  of  the 
service  of  tbe  notice,  and  of  tbe  time  when  it  was  served." 
Sufficient  evidence  in  this  rule  means  primd  facie  and  not 
conclusive  evidence  {%). 

Notice  to  produce  is  unnecessary — 

1st.  Wbere  a  party  holds  a  dupUcate  original,  or  a  counter- 
part of  bis  adversary's  document  (A:). 

Such  duplicate  or  counterpart  must  not  be  a  mere  copy, 
but  in  all  respects  of  equal  and  co-extensive  character  and 
validity  witb  tbe  adversary's  document.  In  such  a  case  it  is 
receivable  as  being  itself  primary  evidence. 

2nd.  Wben  tbe  nature  of  the  case  and  proceedings  suffi- 
ciently inform  tbe  adverse  party  tbat  he  will  be 
required  to  produce  tbe  document. 

Thus,  in  an  action  of  trover  for  a  bond  or  other  instru- 
ment (/),  or  on  an  indictment  for  stealing  a  writing  (m),  the 
plaintiff  or  prosecutor  may  give  secondary  evidence  without 
proving  notice  to  produce.  "  Where  tbe  nature  of  the  action 
or  indictment  is  such  that  the  defendant  must  know  that  he  is 
charged  with  tbe  possession  of  the  document,  and  is  called 
upon  to  produce  it,  notice  is  not  necessary,  and  such  is  the 
case  in  an  action  of  trover  or  on  an  indictment  for  stealing* ; 
but  if  tbe  matter  is  collateral,  it  is  necessaiy  to  give  notice  (»). 
Hence,  where  on  an  indictment  for  perjury,  tbe  prisoner 

(A)  Fottei'  y.  Pointer y  9  G.  &P.  720.  {t)  Scott  ▼.  Jones,  4  Taunt.  865. 

L.  R.fTa  B^'eiT*  ^'  ^''^*^*'  W  JJ.  ▼.  ^i^*fe»,  1  Leaofc  294. 

{k)  'Colling  y.  Treweeky  6  B.  &  C.  (w)  SeeJt,  v.  £lworthyyIj,  R.,  1  C. 

398.  C.  R.  103. 
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having  sworn  that  a  certain  draft  did  not  exist,  and  the 
loaterialitj  of  its  existence  depended  on  its  contents  and 
certain  alleged  alterations  in  it,  it  was  held  that  no  parol 
evidence  was  admissible,  either  of  its  existence  or  of  its  con- 
tents, without  notice  to  produce "  (o).  The  general  rule 
stated  above  is  subject  to  several  special  limitations.  Thus, 
in  forgery,  the  prosecutor  must  give  notice  to  the  prisoner  to 
produce  the  original  instrument  (p) ;  in  arson,  for  setting  fire 
to  a  dwelling-house  with  intent  to  defraud  an  insurance  com- 
pany, notice  must  be  given  to  produce  the  policy  (q) .  In  civil 
cases,  in  an  action  on  a  cheque  or  a  bill,  if  the  defendant 
does  not  traverse  the  making  or  acceptance,  but  only  avoids, 
the  plaintiff  need  not  produce  without  notice  (r). 

3rd.  A  notice  to  produce  a  notice  is  not  required  («),  e,g,^  a 
notice  to  quit,  a  notice  of  action,  notice  of  dishonour 
of  a  bill,  notice  to  produce  a  signed  solicitor's  bill  in 
an  action  on  it  (t). 

The  principle  of  this  rule  is  that  the  service  of  the  original 
notice  is  in  itself  a  sufficient  notice  to  produce  it  at  the  trial 
if  required.  It  does  not  apply  where  the  notice  has  been 
given  to  one  who  is  not  a  party  to  the  action,  nor  where  it 
contains  the  terms  of  a  contract ;  as  where  a  carrier,  relying 
upon  a  notice  served  on  the  plaintiff  to  limit  his  liability,  was 
held  bound  to  give  notice  to  produce  it  (w). 

4th.  If  a  party  or  his  solicitor  is  shown  to  have  an  original 
with  him  in  court,  and  refuses  to  produce  it,  secondary 
evidence  will  be  received,  notwithstanding  the  want  of 
a  notice  to  produce  (x), 
5th.  Notice  will  not  be  required  when  the  adverse  party 
has  admitted  the  loss  of  the  original ;  or  where  it  is  in 

(o)  -B.  V.  Elworthif,  L.  R.,  1  0.  0.  (#)  PhiUptonr.  Chase,  2  Camp.  111. 

R.  103.  (0  CoUififf  V.   Treweek,  6  B.  &  C. 

\p)  R,  V.  ffalicorth,  4  C.  &  P.  264.  894. 

\q)  R,  ▼.  Mlicombe,  6  0.  &  P.  264.  (m)  Jones  v.   Tarleton,  9  M.  &  W. 

(r)  Ooodered  v.  Armorer^  3  Q.  B.  676. 

966.  W  Dwyer  j.  CoUins,  7  Ex.  739. 
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the  nature  of  an  irremovable  fixture,  suoh  as  a  mural 
inscription  (y). 

This  rule  does  not  apply  to  a  removable  and  portable  notice 
or  writing  (2). 

6th.  Merchant  seamen  (a)  are  permitted  to  prove  orally  an 
agreement  with  the  master  of  a  ship,  without  produdng 
the  original,  or  giving  notice  to  produce  it. 

(y)  Bartholomew  v.  Slephms,  8  G.       675. 
&P.  728.  (a)  17  &  18  Vict.  o.    104,  s.  165; 

{z)  Jofiea  T.  Tarleton,  9  M.  &  W.      Bowman  t.  Manz$lmtuiy  2  Oamp.  Z\b, 
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CHAPTEE  IX. 


STAMPS. 


In  this  chapter  only  the  leading  prinoiples  of  the  law  relating 
to  stamps  will  be  stated,  so  far  as  thej  affeot  the  admissibility 
in  evidenoe  of  written  documents. 

The  general  rule  is,  that  no  instrument  executed  in  any 
part  of  the  XTnited  Kingdom,  or  relating,  wheresoever  executed, 
to  any  property  situate,  or  to  any  matter  or  thing  done  or  to 
be  done,  in  any  part  of  the  XTnited  Kingdom,  shall  (except  in 
criminal  proceedings)  be  pleaded  or  given  in  evidence,  or 
admitted  to  be  good,  useful,  or  available  in  law  or  equity, 
unless  it  is  duly  stamped  in  accordance  with  the  law  in  force 
at  the  time  when  it  was  first  executed. 

The  14th  section  of  the  Stamp  Act,  1891  {a)  (which  con- 
solidates the  previous  enactments),  provides  that  '^  (1)  Upon 
the  production  of  an  instrument  chargeable  with  any  duty  as 
evidence  in  any  court  of  civil  judicature  in  any  part  of  the 
United  Kingdom,  or  before  any  arbitrator  or  referee,  notice 
shall  be  taken  by  the  judge,  arbitrator,  or  referee  of  any 
omission  or  insufficiency  of  the  stamp  thereon,  and  if  the 
instrument  is  one  which  may  legally  be  stamped  after  the 
execution  thereof,  it  may,  on  payment  to  the  officer  of  the 
court  whose  duty  it  is  to  read  the  instrument,  or  to  the 
arbitrator  or  referee,  of  the  amount  of  the  unpaid  duty,  and 
the  penalty  payable  on  stamping  the  same,  and  of  a  further 

(a)  64  &  55  Viot.  o.  39. 
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Bum  of  one  pound,  be  received  in  evidence,  saving  all  yd 
exceptions  on  other  grounds.  (2)  The  officer,  or  arbitrator, 
or  referee  receiving  the  duty  and  penalty  shall  give  a  receipt 
for  the  same,  and  make  an  entry  in  a  book  kept  for  that  pur- 
pose of  the  payment  and  of  the  amount  thereof,  and  shall 
communicate  to  the  commissioners  the  name  or  title  of  the 
proceeding  in  which,  and  of  the  pfikrty  from  whom,  he  reoeiTed 
the  duty  and  penalty,  and  the  date  and  description  of  the 
instrument,  and  shall  pay  over  to  such  person  as  the  oommifl- 
sioners  may  appoint  the  money  received  by  him  for  the  duty 
and  penalty.  (3)  On  production  to  the  commissioners  of  any 
instrument  in  respect  of  which  any  duty  or  penalty  has  been 
paid,  together  with  the  receipt,  the  payment  of  the  duty  and 
penalty  shall  be  denoted  on  the  instrument.  (4)  Save  as 
aforesaid,  an  instrument  executed  in  any  part  of  the  United 
Kingdom,  or  relating,  wheresoever  executed,  to  any  property 
situate,  or  to  any  matter  or  thing  done  or  to  be  done,  in  any 
part  of  the  United  Kingdom,  shall  not,  except  in  criminal 
proceedings,  be  given  in  evidence,  or  be  available  for  any 
purpose  whatever,  unless  it  is  duly  stamped  in  accordance 
with  the  law  in  force  at  the  time  when  it  was  first  executed." 

It  will  be  noticed  that  the  above  provisions  only  apply  to 
instruments  which  can  legally  be  stamped  after  execution. 

The  15th  section  (a)  of  the  Stamp  Act,  1891,  provides,  by 
sub-sect.  (1),  that  "Save  where  other  express  provision  is  in 
this  act  made,  any  unstamped  or  insufficiently  stamped  insfara- 
ment  may  be  stamped  after  the  execution  thereof,  on  payment 
of  the  unpaid  duty  and  a  penalty  of  ten  pounds,  and  also  by 
way  of  further  penalty,  where  the  unpaid  duty  exceeds  ten 
pounds,  of  interest  on  such  duty,  at  the  rate  of  five  pounds 
per  centum  per  annum,  from  the  day  upon  which  the  instru- 
ment was  first  executed  up  to  the  time  when  the  amount  of 
interest  is  equal  to  the  tmpaid  duty." 

(a)  For  Uie  whole  Booiion  see  Appendix. 
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For  "  the  other  express  provision "  the  act  must  be  con- 
sulted, as  it  is  not  proposed  to  deal  fully  with  the  subject  here. 
But  it  may  be  remarked  that  sect.  40  provides  that  a  bill  of 
lading  is  not  to  be  stamped  after  the  execution  thereof,  and  also 
that  sect.  102  provides  that  "  a  receipt  given  without  being 
stamped  may  be  stamped  with  an  impressed  stamp  upon  the 
terms  following ;  that  is  to  say,  (1.)  Within  fourteen  days 
after  it  has  been  given,  on  payment  of  the  duty  and  a  penalty 
of  five  pounds ;  (2.)  After  fourteen  days,  but  within  one 
month,  after  it  has  been  given,  on  payment  of  the  duty  and 
a  penalty  of  ten  pounds ;  and  shaU  not  in  any  other  case  be 
stamped  with  an  impressed  stamp." 

The  party  who  objects  to  the  want  or  suffidenoy  of  a  stamp 
must  prove  it  (b)  ;  and  the  judge  will  determine  the  question 
before  the  instrument  can  be  shown  to  the  jury  (c) ;  but  by 
sect.  12  of  the  Stamp  Act,  1891,  provision  is  made  for  taking 
the  opinion  of  the  Commissioners  of  Inland  Bevenue  on  the 
liability  of  any  instrument  to  duty,  and  for  stamping  such 
instrument  in  accordance  with  such  opinion ;  and  it  is  enacted 
that  *^  every  instrument  stamped  with  the  particular  stamp 
denoting  either  that  it  is  not  chargeable  with  any  duty,  or  is 
duly  stamped,  shall  be  admissible  in  evidence,  and  available 
for  all  purposes  notwithstanding  any  objection  relating  to 
duty." 

If  an  agreement  is  no  more  than  a  proposal,  it  does  not 
require  a  stamp  ;  but  when  it  is  either  an  agreement  strictly, 
or  evidence  of  one,  it  must  be  stamped,  if  the  subject-matter 
is  above  5/.  (d).  Where  an  agreement,  which  appears  to  be 
in  writing,  is  in  dispute  between  parties,  it  must,  according 
to  the  rule  which  requires  the  best  evidence,  be  produced ; 
and,  when  produced,  if  it  appears  to  require  a  stamp,  it  will  be 
inadmissible  unless  it  be  properly  stamped.     Thus,  where  it 

(b)  I>oeY.  CoomhSf  3  Q.  B.  687.  ij\  nt   tt       *         vi      u  r^  t> 

\J)  Per  Lord  Tenterden,  Jardine  v.      -.,W  ^'  ^'9<^''^y  ^'  ^^*  ^^  C.  B. 
Payne,  1  B.  &  Ad.  670.  ^^'' 
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appears  in  the  oourse  of  a  party's  case  that  there  is  a  imtten 
agreement,  bearing  directly  on  the  points  at  issue,  he  must 
produce  it  duly  stamped  (e).  Such  an  agreement  cannot  be 
treated  as  a  nullity,  if  it  is  produced  and  appears  to  be  un- 
stamped ;  and  therefore  it  was  held  in  Delai/  v.  Alcock  (/), 
that  a  county  court  judge  was  wrong  in  allowing  parol  evi- 
dence to  be  given  of  an  agreement  contained  in  an  unstamped 
writing.  Where,  howeyer,  a  party  succeeds  in  establishing 
his  case  by  oral  evidence,  the  opposite  party  cannot  defeat  it 
by  merely  producing  an  unstamped  written  agreement.  ThnE^ 
in  Magnay  v.  Knight  (^),  where  the  plaintiff  closed  her  case 
without  anything  appearing  to  show  that  there  was  a  wiitten 
agreement  between  her  and  the  defendant  as  to  the  subject- 
matter  of  the  action,  the  defendant  was  held  not  entitled  to 
call  for  a  nonsuit  by  producing  a  paper  purporting  to  be  an 
agreement,  but  unstamped.  This  case,  although  apparently 
contradicted  by  Delay  v.  Alcock^  will  be  reconciled  with  it  by 
presuming  that,  in  the  latter  case,  the  defendant  was  called  as 
a  witness  by  the  plaintiff,  and  that  the  existence  of  the  un- 
stamped agreement  was  disclosed  in  the  course  of  the  plaintiffs 
case.  If  that  had  closed  without  evidence  of  an  agreement  in 
writing,  it  appears,  on  the  authority  of  Magnay  v.  Knight^ 
that  the  defendant  could  not  have  nonsuited  the  plaintiff  by 
producing  an  unstamped  written  agreement. 

When  it  is  necessary  to  produce  the  writing,  or  to  account 
for  its  absence,  secondary  evidence  will  not  be  received  if  it 
appears  that  the  original  required  a  stamp,  and  that  it  was 
unstamped  {h) ;  but  a  writing  requiring  a  stamp  will  be  pre- 
sumed to  have  been  properly  stamped  (%) ;  and  as  against  a 
party  refusing  to  produce  a  document  after  notice  there  is  a 
similar  presumption  (J) ;  but  such  a  presumption  may  be  re- 

(«)  Buxton  y.  ComUhj  12  M.  &  W*  Ih)  Vide  supiu,  p.  829. 

426.  (i)  Hart  y.  Eari^  1  Haie,   1 ;  d. 

(/)  4  E.  &  B.  660.  Pootey  y.  Goodwin,  4  A.  &  £.  94. 

(^)  1  M.  &  G.  944.  0)  CHtp  y.  Anderton,  1  Stark  85. 
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butted  by  evidence  that  the  writing  was  not  stamped  {k).  If 
it  is  shown  that  a  lost  doonment  was  at  one  time  unstamped, 
this  fact  alone  will  raise  a  presumption  that  it  continued 
without  a  stamp  (/).  The  court  will  not  sanction  an  agree- 
ment to  waive  the  objection  for  want  of  a  stamp  (m). 

When  an  instrument  purports  to  have  been  stamped,  but 
no  stamp  appears,  or  one  partially  effaced,  the  judge  may 
receive  the  writing,  if  the  want  of  the  stamp  or  its  erasures 
is  satisfactorily  explained  to  him  (n).  When  an  instrument, 
so  far  as  appears  on  the  face  of  it,  is  properly  stamped,  it  is  a 
question  whether  the  court  is  entitled  to  look  outside  the 
instrument  in  order  to  settle  whether  it  is  properly  stamped  or 
not.  The  case  of  Gatti/  v.  Fri/  (o)  was  decided  on  the  prin- 
ciple that  imder  such  circumstances  the  court  must  look  at 
the  instrument  alone ;  and  it  was  there  held  that  a  cheque 
which  was  in  fact  post-dated  to  the  knowledge  of  the  person 
who  took  it  and  sued  upon  it  was  admissible  in  evidence.  It 
had  only  a  penny  stamp,  whereas,  being  post-dated,  it  was 
liable  to  an  ad  valorem  duty  as  a  bill  of  exchange.  The  court 
held  that  they  could  only  look  at  the  cheque,  and  as  it  was 
payable  on  demand  at  the  time  of  the  trial,  it  was,  on  the  face 
of  it,  properly  stamped.  This  case  was  cited  to  the  Queen's 
Bench  Division  in  the  later  case  of  Clarke  v.  Boche  (p).  This 
was  a  case  where  a  deed,  dated  the  3rd  of  February,  1875, 
bore  a  10«.  stamp,  which  was  primd  facie  sufficient.  This  deed 
was,  in  fact,  executed  before  the  Stamp  Act  of  1870  came  into 
operation,  and  therefore  required  a  35«.  stamp.  This  fact 
being  proved,  the  judge  at  the  trial  refused  to  admit  the  deed 
in  evidence,  and  the  Queen's  Bench  Division  held  that  he  was 
right,  and  that  Oatti/  v.  -Fry  was  distinguishable.  It  would 
Eeem^  however,  that  if  one  decision  was  right  the  other  must 

(*)  Crowther  y.  Sokmons,  6  0.  B.  ("•)  Owen  y.  Thomas,  3  M.  &  K. 

76tf.  '•^3- 

^         „    ,  («)  I>oe  V.  Coomba,  3  Q.  B.  687. 

(/)  marine  Inveetment  Co,  y.  ^ort-  (0)  2  Ex  D  265 

$ide,  L.  R.,  5  E.  &  I.,  621.  (;,)  3  q/b.  D.  iVo. 
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be  wrong,  as  the  whole  question  appears  to  torn  upon  whether 
or  not  evidenoe  was  admissible  to  prove  that  the  17th  section 
of  the  Stamp  Act,  1870,  had  not  been  complied  with. 

An  unstamped  instrument,  inculmissible  as  an  agreement, 
may  yet  be  adnussible  to  prove  a  collateral  or  independent 
fact.     Thus,  a  cheque,  drawn  beyond  the  legal  limits,  has 
been  received  to  prove  the  receipt  of  money  by  a  holder,  but 
not  to  discharge  the  banker  {q) ;    an  unstamped  receipt  to 
show  that  goods  were  sold  to  a  third  person,  and  not  to  the 
defendant  (r) ;  an  unstamped  agreement  to  show  an  illegal 
consideration  for  a  debt  (s) ;  but  it  cannot  be  presented  to  a 
jury  as  evidence  of  any  part  of  the  substantial  claim  of  a 
party  (t).    It  may  be  handed  to  a  witness  to  refresh  his 
memory,  or  to  challenge  it  (u) ;  and  if  it  requires  a  stamp  for 
some  purposes  but  not  for  others,  it  will  be  strictly  admissihle 
for  such  latter  purposes.     Where  a  document  is  void  aa  a 
receipt  for  want  of  a  proper  stamp,  it  may  be  made  evidenoe 
of  an  account  stated,  or  other  outstanding  accounts  (f),  or  of 
a  contract  {w).    An  unstamped  and  unregistered  assignment 
of  a  debtor's  whole  property  may  be  given  in  evidence  as  an 
act  of  bankruptcy,   although  imtil  stamped  it    cannot  he 
received  for  the  purpose  of  giving  it  effect  or  supporting  any 
claim  under  it  {x).    A  10s.  deed  stamp  on  a  mortgage  v, 
however,  insufHcient  to  render  it   admissible  as  a  deed  for 
the  purpose  of  showing  that  it  passed  the  legal  estate  in  the 
mortgaged  property  {y) :  and  a  promissory  note  insiifficiently 
stamped  with  a  penny  receipt  stamp  cannot  be  given  in 
evidence  to  prove  the  receipt  of  the  money  for  which  it  is 
given  («). 

Where  an  instrument  is  inadmissible  by  reason  of  the 

{q)  Blair  v.  Bromley,  11  Jur.  617.  (r)  Matheson  y.  J?««,  2  H.  L.  Cm. 

(r)  Miller  v.  J>efit,  10  Q.  B.  846.  301. 

(»)  Coppock  Y,  Bower, A'i/L.  &.W .Z^l,  {w)  Erans  v.   Prothero^     1  De  0. 

(0  Jardine  v.  Payne,  1  B.  &  Ad.  M.  &  G.  672. 

670.  M  Ex  parte  Squire,  L.  R.,  4  Gh  47. 

0   Birchall    v.   BuUough,    (1896)  (y)  Whitifigto  Loomet,!!  Ch.TiA^, 

B.  325.  (z)  jlthli*iffY.Boon,(l90l)  1  011.566, 
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stamp  laws  it  is  allowable  to  resort  to  other  admissible 
evidenoe.  Thus,  when  a  promissory  note  is  defectively 
stamped,  a  holder  may  give  evidence  of  the  original  con- 
sideration ;  as  by  showing  on  a  count  for  money  lent  that  the 
defendant  has  acknowledged  the  debt  for  which  the  note  was 
given  {a) ;  and  when  a  receipt  is  unstamped,  payment  may  be 
proved  by  oral  evidence  (6). 


APPEOPRIATED  STAMPS. 

The  10th  section  of  the  Stamp  Act,  1891,  provides : — "  (1.) 
A  stamp  which  by  any  word  or  words  on  the  face  of  it  is 
appropriated  to  any  particular  description  of  instrument  is 
not  to  be  used,  or,  if  used,  is  not  to  be  available,  for  an 
instrument  of  any  other  description.  (2.)  An  instrument 
falling  under  the  particular  description  to  which  any  stamp 
is  so  appropriated  as  aforesaid  is  not  to  be  deemed  duly 
stamped,  unless  it  is  stamped  with  the  stamp  so  appropriated." 


ALTERATION  OF  A  STAMPED  DOCUMENT. 

A  material  alteration  in  a  writing  requiring  a  stamp,  after 
it  has  been  made  or  executed,  avoids  the  stamp,  and  renders 
a  fresh  stamp  necessary ;  but  it  is  otherwise  if  the  alteration 
is  immaterial,  or  according  to  the  original  intent  of  the 
parties  (c).  Thus,  when  the  defect  is  unintentional,  and  the 
alteration  makes  the  writing  merely  what  it  was  intended 
originally  to  have  been,  it  will  not  require  to  be  restamped  (d). 
"Where  a  promissory  note  was  made  originally  payable  to  the 
plaintiff,  who  complained  that  it  ought  to  have  been  payable 

(a)  Fair  v.  Price,  1  East,  66.  («)  Mattery,  Miller,  1  Smith,  L.  0. 

^  ^  '  79b. 

ip)  Mambert  v.  Cohen,  4  Esp.  218.  (rf)  Cole  v.  Parkin,  12  East,  471. 
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to  order,  it  was  held  that,  as  between  the  partiee  to  the  note, 
the  interlineation  of  the  words,  "  or  to  order,"  did  not  rende 
a  new  stamp  necessary  {d).  So,  when  a  bill  is  altered  by  the 
consent  of  parties  before  the  note  has  issued,  it  will  not  reqnin 
to  be  restamped ;  but  when  the  bill  has  been  issued,  and  tk 
alteration  is  material  and  varies  the  essential  character  of  tite 
writing,  so  as  to  amount  to  a  new  contract,  a  new  stamp 
will  be  required,  notwithstanding  the  consent  of  the  parties 
to'the  alteration  {e). 


TIME  OF  OBJECTING  TO  THE  WANT  OF  STAMP. 

"Where  an  objection  is  raised  to  an  instrument  for  want  of 
a  stamp,  the  objection  should  be  taken  as  soon  as  the  instiTZ- 
ment  is  tendered,  aiid  before  it  is  received  in  evidence.  li 
the  instrument  is  received,  and  read  without  objeotioii,  it 
cannot  afterwards  be  objected  to  for  want  of  a  stamp  (/)• 
It  is  doubtful  whether  a  judge  has  not  at  least  a  discretionaiy 
power  to  reject  a  document  which,  after  being  put  in,  sute- 
quently  appears  to  be  unstamped,  or  insufficiently  stamped  is)- 
Where  a  judge  rules  that  a  document  is  inadmi^ble  on 
account  of  the  insufficiency  of  the  stamp,  it  was  formerly  held 
that  his  decision  is  open  to  review  {h) ;  but  by  Order  39, 
rule  8,  of  the  E.  S.  C.  1883,  it  is  provided  that  "  a  new  trial 
shall  not  be  granted  by  reason  of  the  ruling  of  any  judge 
that  the  stamp  on  any  document  is  sufficient,  or  that  the 
document  does  not  require  a  stamp."  Nor  does  any  appeal 
to  the  Court  of  Appeal  lie  from  a  similar  ruling  by  the  judj« 
trying  an  action  without  a  jury  {i), 

(rf)  Byron  y,  Thompnon,  1  A.  &  E.  (g)  Field  v.  Wood9y  7  A.  &  E.  IH- 

31 .  (A)  SharpUt  y.  Biekard,  2  H.  &  ^• 

{e)  Botcman  v.  NiehoU,  6  T.  R.  637.  67. 

{f)BobiM<mY.Lord  7>rwo«,7C.B.,  (t)  BletcettY,  TritUm,  (I8&2)2Q.B. 

N.  S.  236.  327. 
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The  let  rule  of  Order  68  of  the  E.  S.  C.  1883,  provides 
that,  "subject  to  the  provisions  of  this  order,  nothing  in 
these  rules,  save  as  expressly  provided,  shall  affect  the  pro- 
cedure or  practice  in  any  of  the  following  causes  or  matters : — 
Criminal  proceedings ;  proceedings  on  the  crown  side  of  the 
Queen's  Bench  Division  ;  proceedings  on  the  revenue  side  of 
the  Queen's  Bench  Division ;  proceedings  for  divorce  or  other 
matrimonial  causes."  Eule  2  of  the  same  order  provides  that 
several  orders  specified  in  such  rule,  including  Order  38, 
shall,  as  far  as  applicable,  apply  to  all  civil  proceedings  on 
the  crown  side  and  revenue  side  of  the  Queen's  Bench 
Division.  The  20th  section  of  the  Judicature  Act,  1875  (a), 
provides,  that  "nothing  in  this  Act  or  in  any  rules  of  Court  to 
be  made  under  this  Act,  save  as  far  as  relates  to  the  power  of 
the  court  for  special  reasons  to  allow  depositions  or  affidavits 
to  be  read,  shall  affect  the  mode  of  giving  evidence  by  the 
oral  examination  of  witnesses  in  trials  by  jury,  or  the 
rules  of  evidence,  or  the  law  relating  to  jurymen  or  juries." 
Although  the  principles  of  Evidence  are  not  altered  by  the 
Act,  nevertheless  that  considerable  alteration  has  been  intro- 
duced into  procedure,  so  far  as  it  affects  the  mode  of  giving 
evidence  in  various  cases,  will  be  apparent  from  the  allusions 
to  and  quotations  from  the  rules  made  in  other  portions  of 
this  work. 

(«)  38  &  39  Vict.  0.  77. 
P.  N  N 
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By  the  1st  rule  of  Order  37  (6),  discretionary  powers  aw 
vested  in  the  court,  (1)  to  order  any  particular  fact  or  facts 
to  be  proved  by  affidavits ;  (2)  to  allow  the  affidavit  of  any 
witness  to  be  read  at  a  hearing  or  trial  on  such  conditions  as 
it  may  think  reasonable,  with  this  proviso,  that  when  the 
opposite  parte  hon&fide  desires  to  cross-examine  a  witness,  and 
the  witness  can  be  produced,  such  witness's  evidence  shall  not 
be  allowed  to  be  given  by  affidavit.  The  first  of  these  powers, 
which  can  be  exercised  by  the  court  even  against  the  wishes 
of  both  parties,  can  be  advantageously  employed  to  the 
manifest  saving  of  expense  in  proof  of  formal  matters,  even 
in  trials  by  jury.  The  second,  which,  subject  to  the  proviso, 
can  be  exercised  by  the  court  at  the  instance  of  one  party, 
but  against  the  wish  of  the  other,  enables,  in  proper  cases,  the 
evidence  of  an  absent  witness  to  be  brought  before  the  court 
without  the  expensive  interposition  of  a  commissioner  or 
examiner. 

Subject  to  these  powers,  and  to  the  rules  that  upon  any 
motion,  petition  or  summons  (c),  and  in  default  actions 
in  rem  J  and  on  references  in  admiralty  actions  (tQ,  evidence 
may  be  given  by  affidavit,  and  subject  to  any  statutory  rule 
creating  an  exception  (^),  every  witness,  at  the  trial  of  any 
action  or  at  any  assessment  of  damages,  must  be  examined 
mvd  voce  and  in  open  court ;  although  if  the  solicitors  of  all 
parties  to  an  action  agree,  the  evidence  therein  may  be  taken 
by  affidavit.  That  such  an  agreement  ought  to  be  entered 
into  in  the  majority  of  actions  for  partition  and  the  like,  as 
well  as  in  all  actions  where  the  object  of  all  the  parties  is  to 
obtain  a  judicial  decision  upon  facts  as  to  which  there  is  little 
if  any  dispute,  is  tolerably  certain ;  but  in  all  actions  where 
the  parties  are  at  arms'  length,  it  obviously  is  theoretically 
right  that  the  witnesses  should  be  examined  vivA  voce  and  in 
open  court.    That  affidavit  evidence  has  its  merits  as  well  as 

(b)  For  whioh  see  the  Appendix.  (e)  E.g,,  the  Bankers'  Books  Eri- 

\cl  Rule  1  of  Order  38.  dence  Act,    1879,    for  which   Tide 

Rule  2  of  Order  37.  supra,  p.  149. 
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demerits  may  be  oonoeded,  but  the  latter  certainly  outweigh 
'  the  former.    The  two  chief  defects  in  affidavit  evidence  are, 
that  the  court  has  no  opportunity  of  observing  the  demeanour 
of  the  witness  while  under  examination^  and  that  the  version 
given  of  the  story  is  too  often  that  of  the  lawyer  who 
prepares  the  affidavit  rather  than  that  of  the  deponent.    The 
agreement  to  take  the  evidence  by  affidavit  must  be  a  formal 
one,  and  cannot  be  gathered  from  correspondence  (/).   If  one 
of  the  parties    to  the  agreement  finds  himself  afterwards 
imable  to  procure  affidavits  by  reason  of  the. reluctance  of  his 
witnesses  to  make  them,  or  from  any  other  good  cause,  he 
must  take  out  a  summons  to  be  relieved  from  the  agreement, 
and  the  court  can  make  an  order  that  the  reluctant  witnesses 
be  examined  at  the  trial,  or  at  the  option  of  the  other  party 
discharge  the  agreement,  and  direct  all  the  evidence  to  be 
taken  vivd  voce{g).    In  one  case  where  the  agreement  was 
that  the  evidence  should  be  taken  by  affidavit,  but  the  word 
"  only "  was  not  used,  the  plaintiBs  gave  notice  to  cross- 
examine  some  of  the  deponents,  and  failed  to  cross-examine 
one  of  them,  the  defendant's  counsel  claimed  and  was  allowed 
to  examine  such  deponent  rivd  voce  (h).    Where  the  opposite 
party  is  entitled  to  cross-examine  a  witness  his  affidavit  cannot 
be  used  for  any  purpose  if  the  cross-examining  party  objects  (t) . 
An  affidavit  once  filed  cannot  be  withdrawn  for  the  purpose  of 
preventing  the  deponent's  cross-examination  (J) .    Even  where 
the  parties  have  agreed  that  the  evidence  shall  be  taken  by 
affidavit,  the  court  can,  if  it  thinks  it  necessary  for  the 
purposes  of  justice,  decide  that  the  evidence  shall  be  taken 
vivd  voce  (A). 

Affidavits  must  (according  to  Eule  3  of  Order  38)  be  confined 
to  such  facts  as  the  witness  is  able  of  his  own  knowledge  to 

(/)  Kew  JTettmintter  Brewery  Co.  (t)  Blachhum  Guardiane  r.  Brooke, 

V.  Hannah,  1  Oh.  D.  278.  7  Oh.  D.  68. 

^^Or)   Earner  ▼.  Moeeee,  16  Oh.  D.  ^j^  ^  ^^  jr^^^  2^  ^  j^  ^^ 

(A)  QXoeeop  y.  Hetsiwn  local  Board,  (k)  LoveUy,  Waliie,  53  L.  J.,  Oh. 

26  W.  E.  433.  494. 
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prove,  exoept  on  interlocutory  motions,  on  which  statements 
as  to  his  belief,  toith  the  grounds  thereof j  may  be  admitted. 
The  words  in  italics  have  been  very  frequently  disregarded 
in  practice,  but  the  Court  of  Appeal  has  recently  stated  that 
unless  they  are  acted  upon,  statements  on  information  and 
belief  ought  to  be  disregarded  in  toto  {k). 

As  to  affidavits  in  the  county  courts,  see  the  County  Court 
Bules  in  the  Appendix. 


NEW  TRIALS  AND   APPEALS. 

It  is  open  to  a  defeated  party  (1)  to  appeal  in  all  cases ; 
(2)  to  move  for  a  new  trial,  or  to  set  aside  the  verdict,  finding, 
or  judgment  (/). 

It  is,  however,  provided  by  the  rules  (w),  that  "  a  new  trial 
shall  not  be  granted  on  the  ground  of  misdirection  or  of  the 
improper  admission  or  rejection  of  evidence,  or  because  the 
verdict  of  the  jury  was  not  taken  upon  a  question  which  the 
judge  at  the  trial  was  not  asked  to  leave  to  them,  unless  in 
the  opinion  of  the  court  to  which  the  application  is  made 
some  substantial  wrong  or  miscarriage  has  been  thereby 
occasioned  in  the  trial  (n) ;  and  if  it  appear  to  such  court  tluvt 
such  wrong  or  miscarriage  afiFects  part  only  of  the  matter 
in  controversy,  or  some  or  one  only  of  the  parties,  the  court 
may  give  final  judgment  as  to  part  thereof,  or  some  or  one 
only  of  the  parties,  and  direct  a  new  trial  as  to  the  other  part 
only,  or  as  to  the  other  party  or  parties."  When  illegal 
evidence  is  left  to  the  jury  their  verdict  is  vitiated  both  in 
civil  and  criminal  cases  {o). 

Where  an  appeal  is  preferred,  it  is  provided  by  the  B.  S.  C» 
1883  {p)y  that  "  the  Court  of  Appeal  shall  have  all  the  powers 
and  duties  as  to  amendment  and  otherwise  of  the  High  Court, 

{Jc)  Qi.  Judgment  of  Jessel,  M.  B.,  (n)  See  on  this  point  Brayy.  Ford^ 

.in  the  Quartz  BUI,  ^.  Co.  y.  BeaU,  20       (1896)  A.  O.  44. 

M?Orfi39,r.  1.  W  Cf.JJ.y.(7t*acm,18Q,B.D.637, 

(m)  Ibid,  p.  6.  (p)  Order  68,  r.  4. 
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together  with  full  discretionary  power  to  receive  further 
evidence  upon  questions  of  fact,  such  evidence  to  he  either 
hj  oral  examination  in  court,  hj  affidavit,  or  hy  deposition 
taken  before  an  examiner  or  commissioner.  Such  further 
evidence  may  be  given  without  special  leave  upon  interlocutory 
applications,  or  in  any  case  as  to  matters  which  have  occurred 
after  the  date  of  the  decision  from  which  the  appeal  is  brought* 
Upon  appeals  from  a  judgment  after  trial  or  hearing  of  any 
cause  or  matter  upon  the  merits,  such  further  evidence  (save 
as  to  matters  subsequent  as  aforesaid)  shall  be  admitted  on 
special  grounds  only,  and  not  without  special  leave  of  the 
court."  On  this  subject  Jessel,  M.E.,  in  delivering  judgment 
in  the  Court  of  Appeal  in  Sanders  v.  Sanders  (g),  said  "  The 
appellant  has  applied  for  leave  to  adduce  fresh  evidence,  but 
I  am  of  opinion  that  it  ought  not  to  be  granted.  The  appli- 
cation is  for  an  indulgence.  He  might  have  adduced  the 
evidence  in  the  court  below.  That  he  might  have  shaped  his 
cade  better  in  the  court  below  is  no  ground  for  leave  to 
adduce  fresh  evidence  before  the  Court  of  Appeal.  As  it  has 
often  been  said,  nothing  is  more  dangerous  than  to  allow  fresh 
oral  evidence  to  be  introduced  after  a  case  has  been  discussed 
in  court.  The  exact  point  on  which  evidence  is  wanted  having 
thus  been  discovered,  to  allow  fresh  evidence  to  be  introduced 
at  that  stage  would  o£Per  a  strong  temptation  to  perjury." 
As  a  general  rule,  the  Court  of  Appeal  will  not  give  leave  to 
adduce  any  fresh  evidence  on  an  appeal  which  the  party 
applying  for  leave  might,  if  he  had  thought  fit,  and  could,  if 
he  had  used  due  diligence,  have  adduced  in  the  court  below  (r). 
The  R.  S.  C.  1883,  also  provide  («)  that  "  when  any  question 
of  fact  is  involved  in  an  appeal,  the  evidence  taken  in  the 
court  below  bearing  on  such  question  shall,  subject  to  any 
special  order,  be  brought  before  the  Court  of  Appeal  as 
follows : — (a)  As  to  any  evidence  taken  by  affidavit,  by  the 

(q)  14  Ch.  D.  381.  B.  345,  in  which  leave  was  given, 

(r)  See  Evam  v.  Bmyrn^  37  Gh.  (t)  Order  58,  r.  11. 
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produotion  of  piinted  oopies  of  such  of  the  affidavits  as  have 
been  piinted,  and  offioe  copies  of  suoh  of  them  as  have  not 
been  piinted;  (b)  as  to  Miy  evidenoe  given  orally,  by  the 
pioduotion  of  a  oopy  of  the  judge's  notes,  oi  suoh  other 
materials  as  the  court  may  deem  expedient." 

It  is  also  provided,  that  *^  where  evidence  has  not  been 
printed  in  the  court  below,  the  court  below  or  a  judge  ihsre^ 
or  the  Court  of  Appeal  or  a  judge  thereof,  may  order  the 
whole  or  any  part  thereof  to  be  printed  for  the  purpose  of  the 
appeal  Any  party  printing  evidence  for  the  purpose  of  an 
appeal  without  such  order  shall  bear  the  costs  thereof,  unices 
the  Court  of  Appeal  or  a  judge  thereof  shall  otherwise 
Older  "  (r). 

Finally,  it  is  provided,  that,  ^^  if,  upon  the  hearing  of  aa 
appeal,  a  question  arise  as  to  the  ruling  or  direction  of  the 
judge  to  a  jury  or  assessors,  the  court  shall  have  regard  to 
verified  notes  or  other  evidence,  and  to  such  other  materials  aa 
the  court  may  deem  expedient "  («)• 


PERPETUATING  TESTIMONY. 

When  there  was  a  danger  that  testimony  might  be  lost 
before  the  question  to  which  it  related  could  be  made  the 
subject  of  judicial  investigation,  the  Court  of  Chancery, 
following  the  practice  of  the  civil  law,  lent  its  aid  to  preserve 
and  perpetuate  such  testimony.  A  bill  was  filed,  stating  the 
matter  respecting  which  the  plaintiff  desired  to  take  evidenooi 
and  showing  that  he  had  an  interest  in  the  matter  whidb.  could 
not  be  barred  by  the  defendant,  that  the  defendant  claimed  an 
interest  adverse  to  the  plaintiff  in  the  matter,  and  that  the 
matter  could  not  be  made  the  subject  of  present  judicial  in- 
vestigation (t).    An  affidavit  of  the  circumstances  by  which 

(r)  Order  58,  r.  12.  (Q  JBarl  Spencer  y.  Feeh,  L.  B., 

(f)  Ibid,  r.  18.  3  Eq.  415. 
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the  evidence  desired  to  be  preserved  was  in  danger  of  being 
lost  was  filed  with  the  bill.  The  plaintiff  oonld  only  require 
an  answer  from  the  defendant  as  to  the  facts  and  oiroamstanoes 
alleged  by  the  bill  as  entitling  him  to  examine  the  wit- 
nesses (u) ;  and  the  bill  oould  not  be  set  down  for  hearing. 
The  witnesses  were  examined  before  an  examiner,  aooording 
to  the  provisions  of  sections  31,  32  and  33  of  15  &  16  Yict. 
0.  86,  and  by  the  defendant  as  weU  as  by  the  plaintifi  (a?). 
An  order  might  be  obtained  to  use  the  depositions  so  taken, 
either  after  the  death  of  the  witness  (y),  or  in  case  he  were  too 
infirm  (2),  or  could  not  be  compelled  to  attend  (z).  A  case 
for  the  perpetuation  of  testimony  is  not  confined  to  aged  and 
infirm  witnesses,  or  to  a  single  witness  who  can  alone  speak 
to  the  matter;  but  Lord  Eomilly  said  (a),  '^You  may 
examine  everybody,  and  all  the  evidence  is  sealed  up  and 
only  brought  out  when  occasion  requires  it,  and  if  the  wit- 
nesses are  alive  it  cannot  be  used,  and  the  evidence  must  be 
taken  all  over  again." 

Actions  to  perpetuate  testimony  are  now  governed  by 
Order  37,  rr.  35—38,  of  the  E.  S.  0.  1883.  They  are  aa 
follows : — 

'^35.  Any  person  who  would,  under  the  circumstances 
alleged  by  him  to  exist,  become  entitled,  upon  the  happening 
of  any  future  event,  to  any  honour,  title,  dignity  or  office,  or 
to  any  estate  or  interest  in  any  property,  real  or  personal,  the 
right  or  claim  to  which  cannot  by  him  be  brought  to  trial 
before  the  happening  of  such  event,  may  commence  an  action 
to  perpetuate  any  testimony  which  may  be  material  for 
establishing  such  right  or  claim. 

"  36.  In  all  actions  to  perpetuate  testimony  touching  any 
honour,  title,  dignity  or  office,  or  any  other  matter  or  thing 

(m)  miiee  V.  Rwpell,  32  Beay.  308.  (j)  Biddulph  v.   Lord  Camoys,   20 

(ar)  Earl  of  Abtrgavenny  v.  Fowell^  Beav.  402. 
1  Merivale,  43L  ,  \   v    j  o  t>   j     t     -d 

(y)  liarmdale  y.  Low,  2  R.  &  M.  ^  Cf)  f f;'  ^P^'^^  ▼•   ^*^^y   ^^  »•» 

142.  3  ^'  ^^"^^ 
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in  which  the  orown  maj  have  any  estate  or  interest,  the 
Attomey-Gwieral  may  be  made  a  defendant ;  and  in  all  pro- 
ceedings in  whioh  the  depositions  taken  in  any  such  action  in 
which  the  Attomey-Qeneral  was  so  made  a  defendant  may  be 
offered  in  erideuoe,  suoh  depositionB  shall  be  admisdble,  not- 
withstanding any  objeoticm  to  snob  depodtions  upon  the 
ground  that  the  crown  was  not  a  party  to  tbe  aotioo  in  whicih. 
such  depositioDB  were  takan. 

"37.  Witnesses  shall  not  be  examined  to  perpetuate 
testimony  unless  an  action  baa  been  commenced  i<ft  the 
purpose. 

"  38.  No  action  to  perpetuate  tbe  testimony  of  witneeeee 
shall  be  set  down  for  trial." 

The  practice  under  these  rules  will  be,  it  is  assumed,  this — 
the  plaiutifE  having  commenced  his  action  in  the  ordinals- 
way,  and  having  in  his  statement  of  claim  set  out  tbe  facts 
which  entitle  him  to  oommenoe  the  action  under  Bule  35,  and 
tbe  pleadings  having  been  closed  or  the  defendant  haviii^ 
made  default  in  delivering  a  defence  (c),  an  order  (if)  will  be 
made  for  tbe  examination  of  the  witnesses  before  an  examiner 
of  the  court,  and  the  depodtions  will  be  filed  in  the  ordinary- 
way.  These  depositions  vrill  not  be  sealed  up,  as  was  the 
former  practice,  but  oopies  will  be  obtainable  in  the  ordinary 
way  as  soon  as  they  are  filed ;  and  they  will  be  admissible  in 
evidence  in  any  subsequent  action  against  the  parties  to  the 
original  action  or  their  privies  if  the  attendance  of  Qib 
witnesBCS  themselves  cannot  be  prooured.  A  defendant  can, 
as  stated  above,  examine  witnesses  in  an  action  to  perpetuate 
testimony,  as  well  aa  the  plaintiff. 

,_  (^  Ab  to  tbe  form  of  the  order, 

tee    Burton    V.    Iforth     Stafmrdtkin 
Sailaay,  3G  W.  B.  GSS. 
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DOOUMENTAET  EVIDENCE  ACT. 

8  &  9  Vict.  o.  113. 

An  Act  to  facilitate  the  Admission  in  Evidence  of  certain  Official 
and  other  Documents,  [8th  August,  1845.] 

I.  Whereas  it  is  provided  by  many  statutes  that  various  certi- 
ficates, official  and  public  documents,  documents  and  proceedings 
of  corporations  and  of  joint-stock  and  other  companies,  and 
certified  copies  of  documents,  bye-laws,  entries  in  registers  and 
other  books,  shall  be  receivable  in  evidence  of  certain  partictdars 
in  courts  of  justice,  provided  they  be  respectively  autnenticated 
in  the  manner  prescribed  by  such  statutes :  and  whereas  the 
beneficial  efEect  of  these  provisions  has  been  found  by  experience 
to  be  greatly  diminished  by  the  difficulty  of  proving  that  the 
said  documents  are  genuine ;  and  it  is  expedient  to  facilitate  the 
admission  in  evidence  of  such  and  the  like  documents :  be  it 
therefore  enacted  by  the  Queen's  most  excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  lords  spiritual  and  temporal 
and  commons  in  this  present  parliament  assembled,  and  by  the 
authority  of  the  same,  that  whenever  by  any  act  now  in  force  or 
hereafter  to  be  in  force  any  certificate,  official  or  public  document, 
or  document  or  proceeding  of  any  corporation  or  joint-stock  or 
other  company,  or  any  certified  copy  of  any  document,  bye-law, 
entry  in  any  register  or  other  book,  or  of  any  other  proceeding, 
shall  be  receivable  in  evidence  of  any  particular  in  any  court  of 
justice,  or  before  any  le^al  tribunal,  or  either  house  of  parliament, 
or  any  committee  of  either  house,  or  in  any  judicial  proceeding, 
the  same  shall  respectively  be  admitted  in  evidence,  provided 
they  respectively  purport  to  be  sealed  or  impressed  with  a  stamp, 
or  sealed  and  simed,  or  signed  alone,  as  required,  or  impressed 
with  a  stamp  and  signed,  as  directed  by  the  respective  acts  made 
or  to  be  hereafter  made,  without  any  proof  of  the  seal  or  stamp, 
where  a  seal  or  stamp  is  necessary,  or  of  the  signature,  or  of  the 
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official  character  of  the  person  appearing  to  have  signed  the 
same,  and  without  any  further  proof  thereof  in  every  case  in 
which  the  original  record  could  have  been  received  in  evidence. 

U.  And  be  it  enacted,  that  all  courts,  judg^,  justices,  masters 
in  Chancery,  masters  of  courts,  commissioners  judicially  acting, 
and  other  judicial  officers,  shall  henceforth  take  judicial  notice 
of  the  signature  of  any  of  the  equity  or  common  law  judges  of 
the  superior  courts  at  Westminster,  provided  such  signature  be 
attached  or  appended  to  any  decree,  order,  certificate,  or  other 
judicial  or  official  document. 

m.  And  be  it  enacted,  that  all  copies  of  private  and  local  and 
personal  acts  of  parliament  not  public  acts,  if  purported  to  be 
printed  by  the  Queen's  printers,  and  all  copies  of  the  journals  of 
either  house  of  parliament,  and  of  royal  proclamations,  purport- 
ing to  be  printed  by  the  printers  to  the  Crown  or  by  the  printers 
to  either  house  of  parliament,  or  by  any  or  either  of  them,  shall 
be  admitted  as  evidence  thereof  by  all  courts,  judges,  justices, 
and  others  without  any  proof  being  given  that  such  copies  were 
so  printed. 

IV.  Provided  always,  and  be  it  enacted,  that  if  any  person 
shall  forge  the  seal,  stamp,  or  signature  of  any  such  c^tificate, 
official  or  public  document,  or  document  or  proceeding  of  any 
corporation  or  joint-stock  or  other  company,  or  of  cmy  certified 
copy  of  any  document,  bye-law,  entry  in  any  register  or  other 
book,  or  o^er  proceeding  as  aforesaid,  or  shall  tender  in  evidence 
any  such  certificate,  official  or  public  document,  or  document  or 
proceeding  of  any  corporation  or  joint-stock  or  other  company, 
or  any  certified  copy  of  any  document,  bye-law,  entry  in  any 
register  or  other  book,  or  of  any  other  proceeding,  with  a  false 
or  counterfeit  seal,  stamp  or  signature  thereto,  knowing  the  same 
to  be  false  or  counterfeit,  whetner  such  seal,  stamp,  or  signature 
be  those  of  or  relating  to  any  corporation  or  company  already 
established,  or  to  any  corporation  or  company  to  be  hereafter 
established,  or  if  any  person  shall  forge  the  signature  of  any 
such  judge  as  aforesaid  to  any  order,  decree,  certificate,  or  other 
judicial  or  official  document,  or  shall  tender  in  evidence  any 
order,  decree,  certificate,  or  other  judicial  or  official  document 
with  a  false  or  counterfeit  signature  of  any  such  judge  as  afore- 
said thereto,  knowing  the  same  to  be  false  or  counterfeit,  or  it 
any  person  shall  print  any  copy  of  any  private  act  or  of  the 
journals  of  either  house  of  parliament,  which  copy  shall  falsely 
purport  to  have  been  printed  by  the  printers  to  the  Grown,  or  by 
the  printers  to  either  house  of  parliament,  or  by  any  or  either  of 
them,  or  if  any  person  shall  tender  in  evidence  any  such  copy, 
knowing  that  the  same  was  not  printed  by  the  person  or  persons 
by  whom  it  so  purports  to  have  been  printed,  every  such  person 
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Bhall  be  guilty  of  felony,  and  sliall  upon  conyiotion  be  liable  to 
transportation  for  seyen  years,  or  to  imprisonment  for  any  term 
not  more  than  three  nor  less  than  one  year,  with  hard  labour  : 
provided  also,  that  whenever  any  such  document  as  before  men- 
tioned shall  have  been  received  in  evidence  by  virtue  of  this  act, 
the  court,  judge,  commissioner,  or  other  person  officiating  judi- 
cially, who  shall  have  admitted  the  same,  shall,  on  the  request 
of  any  party  against  whom  the  same  is  so  received,  be  authorized, 
at  its  or  at  his  own  discretion,  to  direct  that  the  same  shall  be 
impounded,  and  be  kept  in  the  custody  of  some  officer  of  the 
court  or  other  proper  person,  until  further  order  touching  the 
same  shall  be  given,  either  by  such  court,  or  the  court  to  which 
such  master  or  other  officer  belonged,  or  by  the  persons  or  person 
who  constituted  such  court,  or  by  some  one  of  the  equity  or 
common  law  judges  of  the  superior  courts  at  Westminster  on 
application  being  made  for  that  purpose. 
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31  &  32  YioT.  0.  37,  BS.  2y  3  and  6. 

S.  Prtmd  facie  evidence  of  any  proclamation,  order  or  regula- 
tion issued  before  or  after  the  passing  of  this  act  by  her 
Majesty  or  by  the  Privy  Oouncil,  also  of  any  proclamation,  order 
or  reg^mation  issued  before  or  after  the  passing  of  this  act  by  or 
imder  the  authoriiy  of  any  such  department  of  the  Government  or 
officer  as  is  mentioned  in  the  first  column  of  the  schedule  hereto, 
may  be  given  in  all  courts  of  justice  and  in  all  leeal  proceedings 
whatsoever  in  all  or  any  of  the  modes  hereinafter  mentioned, 
that  is  to  say : 

(1.)  By  the  production  of  a  copy  of  the  Qazette  purporting  to 

contam  such  proclamation,  order,  or  reg^ation. 
(2.)  By  the  production  of  a  copy  of  such  proclamation,  order 
or  regulation  purporting  to  be  printed  by  the  GK)vem- 
ment  printer,  or,  where  me  question  arises  in  a  court  in 
any  British  colony  or  possession,  of  a  copy  purporting 
to  be  printed  imder  the  authority  of  the  legislature  of 
such  ibritish  colony  or  possession. 
(3.)  By  the  production,  in  the  case  of  any  proclamation,  order  or 
regumtion  issued  by  her  Majesty  or  by  the  Privy  Oouncil, 
of  a  copy  or  extract  purporting  to  be  certified  to  be  true 
by  the  clerk  of  the  Privy  Council,  or  by  any  one  of  the 
lords  or  others  of  the  Privy  Oouncil ;  and,  in  the  case 
of  any  proclamation,  order  or  regulation  issued  by  or 
under  tne  authority  of  any  of  the  said  departments  or 
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offioero,  by  the  production  of  a  copy  or  extract  purporting 
to  be  certified  to  be  true  by  the  person  or  persons  speci- 
fied in  the  second  column  of    the  said  schedule  in 
connection  with  such  department  or  officer. 
Any  copy  or  extract  made  in  pursuance  of  this  act  may  be  in 
print  or  in  writing,  or  partly  in  print  and  partly  in  writing.    No 
proof  shall  be  required  of  the  handwritme  or  official  position 
of  any  person  certifying,  in  pursuance  of  this  act,  to  the  trath 
of  any  copy  of    or  extract  from  any  proclamation,  order  or 
regulation. 

3.  Subject  to  any  law  that  may  be  from  time  to  time  made  by 
the  legislature  of  any  British  colony  or  possession  this  act 
shall  be  in  force  in  eyery  such  colony  and  possession. 

6.  The  provisions  of  this  act  shaU  be  deemed  to  be  in  addition 
to,  and  not  in  derogation  of,  any  powers  of  proving  documents 
given  by  any  existing  statute  or  existing  at  common  law. 

Schedule. 


GOLUICN  1. 

NatM  of  Department  or  OJlcer. 

COLUICN  2. 
ydmet  of  Certifying  Officere. 

Tho  Commimrioneni  of  the  TrwwiTy. 

ki\j  CnmmiminTiAr    g4»4*retlir7  OF  AjMlftMlt 

£(ecretai7  of  the  I'reasurj. ' 

The  CommiflsionerB  for  executing 

Any  of  the  Commiarioners  for  exeoating 
the  office  of  Lord  Hi^h  Admiral,  or 
either  of  the  Secretaries  to  the  said 
Commissioners. 

the  office  of  Lord  High  AdminJ." 

Secretaries  of  State. 

Any  Secreiaiy  or  Under  Secretary  of  State. 

Committee   of  Privy  Council   for 
Trade. 

Any  Member  of  the  Committee  of  PriTj 
Council  for  Trade,  or  any  Secretur  or 
Assistant  Secretary  of  the  said  dom- 
mittee. 

The  Poor  Law  Board. 

Any  Commissioner  of  the  Poor  Law 
£k>ard,  or  any  Secretaiy  or  Assistant 
Secretary  of  the  said  Board. 
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DOOTJMBNTAET  EYIDENOE  ACT,  1882. 

45  &  46  ViOT.  0.  9.   . 

An  Act  to  amend  the  Documentary  Evidence  Act,  1868,  and  other 
Enactments  relating  to  the  Evidence  of  Documents  by  means  of 
Copies  printed  by  the  Government  Printers.    [19th  Jane,  1882.] 

Wherbab  by  the  Dooumentarj  Evidence  Act,  1868,  and  enact- 
ments applying  that  act,  divers  proclamations,  orders,  regulations, 
roles,  and  other  documents  may  be  proved  by  the  production  of 
copies  thereof  purporting  to  be  printed  by  the  government  printer, 
and  the  government  printer  is  thereby  defined  to  mean  and  in- 
clude the  printer  to  her  Majesty : 

And  whereas  divers  other  enactments  provide  that  copies  of 
acts  of  parliament,  regulations,  warrants,  circulars,  gazettes,  and 
other  documents  shall  be  admissible  in  evidence  if  purporting  to 
be  printed  by  the  government  printer,  or  the  Queen's  printer,  or 
a  printer  authorised  by  her  Majesty,  or  otherwise  under  the 
authority  of  her  Majesty  : 

And  whereas  it  is  ezoedient  to  make  further  provision  re- 
specting the  printing  of  the  copies  aforesaid : 

Be  it  therefore  .enacted  by  the  Queen's  most  excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  lords  spiritual  and 
temporal,  and  commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows : 

1.  This  act  may  be  cited  as  the  Documentary  Evidence  Act, 
1882. 

2.  Where  any  enactment,  whether  passed  before  or  after  the 
passing  of  this  act,  provides  that  a  copy  of  any  act  of  parliament, 
proclamation,  order,  regulation,  rule,  warrant,  circular,  list, 
g^ette,  or  document  shall  be  conclusive  evidence,  or  be  evidence, 
or  have  any  other  effect,  when  purporting  to  be  printed  by  the 
government  printer,  or  the  Queen's  printer,  or  a  printer  authorised 
by  her  Majesty,  or  otherwise  under  her  Majesty's  authority, 
whatever  may  be  the  precise  expression  used,  such  copy  shall 
also  be  conclusive  evidence,  or  evidence,  or  have  tlie  said  effect 
(as  the  case  may  be)  if  it  purports  to  be  printed  under  the  super- 
intendence or  authority  of  her  Majesty's  stationery  office. 

3.  If  any  person  prints  any  copy  of  any  act,  proclamation, 
order,  regulation,  royal  warrant,  circular,  list,  gazette,  or  docu- 
ment which  falsely  purports  to  have  been  printed  imder  the 
superintendence  or  authority  of  her  Majesty's  stationery  office, 
or  tenders  in  evidence  any  copy  which  falsely  purports  to  have 
been  printed  as  aforesaid,  knowing  that  the  same  was  not  so 
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printed,  He  shall  be  guilty  of  felony,  and  shall,  on  convictioa, 
be  liable  to. penal  servitude  for  a  term  not  exce.eding  seven  years, 
or  to  be  imprisoned  for  a  term  not  exceeding  two  years,  with  or 
without  hard  labour. 

4.  The  Documentary  Evidence  Act,  1868,  as  amended  by  this 
Act,  shall  apply  to  proclamations,  orders,  and  regulations  issued 
by  the  Lord  Lieutenant  or  other  chief  governor  or  ffovemors  of 
Ireland,  either  alone  or  acting  with  the  advice  of  the  Privy 
Council  in  Lreland,  as  fully  as  it  applies  to  proclamations,  orders, 
and  regulations  issued  by  her  Majesty. 

In  the  same  act,  the  term  '*  the  Privy  Council "  shall  include 
the  Privy  Council  in  Ireland,  or  any  committee  thereof. 

In  the  same  act,  and  in  this  act,  the  term  '^the  Government 
Printer  "  shall  include  any  printer  to  her  Majesty  in  Ireland  and 
any  printer  printing  in  Ireland  under  the  superintendence  or 
authority  of  her  Majesty's  Stationery  Office. 


EVIDENCE  AND  CEIMINAL  PRACTICE  ACT,  1865. 

28  ViOT.  0.  18. 

An  Act  for  amending  the  Law  of  Evidence  and  Practice  on  Criminal 
Trials. 

1.  That  the  provisions  of  section  two  of  this  act  shall  apply 
to  every  trial  for  felony  or  misdemeanor  which  shall  be  com- 
menced on  or  after  the  first  day  of  July,  one  thousand  eight 
hundred  and  sixty-five,  and  that  the  provisions  of  sections  from 
three  to  eight  inclusive  of  this  act  shall  apply  to  all  courts  of 

i'udicature,  as  well  criminal  as  all  others,  and  to  all  persons 
Laving  by  law,  or  by  consent  of  parties,  authority  to  hear, 
receive,  and  examine  evidence. 

2.  If  any  prisoner  or  prisoners,  defendant  or  defendants,  shall 
be  defended  by  counsel,  but  not  otherwise,  it  shall  be  the  duty 
of  the  presiding  judge,  at  the  close  of  the  case  for  the  prose- 
cution, to  ask  the  counsel  for  each  prisoner  or  defendant  so 
defended  by  counsel  whether  he  or  they  intend  to  adduce 
evidence ;  and  in  the  event  of  none  of  them  thereupon  an- 
nouncing his  intention  to  adduce  evidence,  the  counsel  for  the 
prosecution  shall  be  allowed  to  address  the  jury  a  second  time 
in  support  of  his  case,  for  the  purpose  of  summing  up  evidence 
against  such  prisoner  or  prisoners,  or  defendant  or  defendants ; 
and  upon  every  trial  for  felony  or  misdemeanor,  whether  the 
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prisoners  or  defendants,  or  any  of  them,  shall  be  defended  by 
counsel  or  not,  each  and  every  such  prisoner  or  defendant,  or 
his  or  their  counsel  respectively,  shall  be  allowed,  if  he  or  they 
shall  think  fit,  to  open  his  or  their  case  or  cases  respectively ; 
and  after  the  conclusion  of  such  opening  or  of  all  such  openings 
if  more  than  one,  such  prisoner  or  prisoners,  or  defendant  or 
defendants,  or  their  counsel,  shall  be  entitled  to  examine  such 
witnesses  as  he  or  they  may  think  fit,  and  when  all  the  evidence 
is  concluded,  to  sum  up  the  evidence  respectiyely ;  and  the  right 
of  reply,  and  practice  and  course  of  proceedings,  save  as  hereby 
altered,  shall  be  as  at  present. 

3.  A  party  producing  a  witness  shall  not  be  allowed  to  impeach 
his  credit  by  general  evidence  of  bad  character,  but  he  may,  in 
case  the  witness  shall  in  the  opinion  of  the  judge  prove  adverse, 
contradict  him  by  other  evidence,  or,  by  leave  of  the  judge,  prove 
that  he  has  made  at  other  times  a  statement  inconsistent  with  his 
present  testimony ;  but  before  such  last-mentioned  proof  can  be 
eiven,  the  circumstances  of  the  supposed  statement,  sufficient  to 
desigpiate  the  particular  occasion,  must  be  mentioned  to  the 
witness,  and  he  must  be  asked  whether  or  not  he  has  made 
such  statement. 

4.  If  a  witness  upon  cross-examination  as  to  a  former  statement 
made  by  him  relative  to  the  subject-matter  of  the  indictment  or 
proceeding,  and  inconsistent  with  his  present  testimony,  does  not 
distinctly  admit  that  he  has  made  such  statement,  proof  may  be 
given  that  he  did  in  fact  make  it ;  but  before  such  proof  can  be  given, 
the  circumstances  of  the  supposed  statement,  sufficient  to  designate 
the  particular  occasion,  must  be  mentioned  to  the  witness,  and 
he  must  be  asked  whether  or  not  he  has  made  such  statement. 

6.  A  witness  may  be  cross-examined  as  to  previous  statements 
made  by  him  in  writing,  or  reduced  into  writing,  relative  to  the 
subject-matter  of  the  indictment  or  proceeding  without  such 
writing  being  bhown  to  him  ;  but  if  it  is  intended  to  contradict 
such  witness  by  the  writing,  his  attention  must,  before  such 
contradictory  proof  can  be  given,  be  called  to  those  parts  of  the 
writing  which  are  to  be  used  for  the  purpose  of  so  contradicting 
him :  provided  always,  that  it  shall  be  competent  for  the  judge, 
at  any  time  during  the  trial,  to  require  the  production  of  the 
writing  for  his  inspection,  and  he  may  thereupon  make  such  use 
of  it  for  the  purposes  of  the  trial  as  he  may  think  fit. 

6.  A  witness  may  be  questioned  as  to  whether  he  has  been 
convicted  of  any  felony  or  misdemeanor,  and,  upon  being  so 
questioned,  if  he  either  denies  or  does  not  admit  the  fact,  or 
refuses  to  answer,  it  shall  be  lawful  for  the  cross-examining 
party  to  prove  such  conviction^  and  a  certificate  containing  the 
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substance  and  effect  only  (omitting  tlie  foimal  part)  of  the  in- 
dictment and  conviction  for  bucH  offence,  purporting  to  be  sifi;ned 
by  the  clerk  of  the  court,  or  other  officer  having  the  cuatody  of 
tne  records  of  the  court  where  the  offender  was  convicted,  or  by 
the  deputy  of  such  clerk  or  officer  (for  which  certificate  a  fee  (^ 
five  shillings  and  no  more  shall  be  demanded  or  taken),  shall, 
upon  proof  of  the  identity  of  the  person,  be  sufficient  evidence 
of  the  said  conviction,  without  proof  of  the  signature  or  official 
character  of  the  person  appearing  to  have  signed  the  same. 

7.  It  shall  not  be  necessary  to  prove  by  the  attesting  witness 
any  instrument  to  the  validity  of  which  attestation  is  not  requisite; 
and  such  instrument  may  be  proved  as  if  there  had  been  no 
attesting  witness  thereto. 

8.  Comparison  of  a  disputed  writing  with  any  writing  proved 
to  the  satisfaction  of  the  judge  to  be  genuine  shall  be  permitted 
to  be  made  by  witnesses ;  and  such  writings,  and  the  evidence 
of  witnesses  respecting  the  same,  may  be  submitted  to  the  court 
and  jury  as  evidence  of  the  genuineness,  or  otherwise,  of  the 
writing  in  dispute. 

9.  The  word  "counsel"  in  this  act  shall  be  construed  to  apply 
to  attorneys  in  all  cases  where  attorneys  are  allowed  by  law,  or 
by  the  practice  of  any  court,  to  appear  as  advocates. 

10.  This  act  shall  not  apply  to  Scotland. 

N.B.— Sections  three  to  eight  of  this  act  are  a  re-enactment,  ivith  a  few 
verbal  alterations,  of  sections  twenfj-two  to  twenty-seven  of  the  Common 
Law  Procedure  Act,  1854  (17  &  18  Vict.  o.  126),  which  were  repealed  by  the 
Statute  Law  Revision  Act,  1892.  From  1865  to  1892  both  sets  of  sections 
were  in  force,  although  the  earlier  ones  had  become  superfluous. 


AN  ACT  TO  AMEND  THE  LAW  OF  EVIDENCE. 

14  &  15  Vict.  c.  99. 

Whereas  it  is  expedient  to  amend  the  law  of  evidence  in  diyers 
particulars :  Be  it  therefore  enacted  as  follows : 

1.  (^Repealed.) 

2.  On  the  trial  of  any  issue  joined,  or  of  any  matter  or 
question,  or  on  any  inquiry  arising  in  any  suit,  action,  or  other 
proceeding  in  any  court  of  justice,  or  before  any  person  having* 
by  law,  or  by  consent  of  parties,  authority  to  hear,  receive  and 
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examine  evidenoe,  the.  parties  thereto,  and  the  persons  in  whose 
behalf  any  such  suit,  action,  or  other  proceeding  may  be  brought 
or  defended,  shall,  except  as  hereinafter  excepted,  be  competent 
and  compellable  to  give  evidence,  either  vivd  voce  or  by  deposition, 
according  to  the  practice  of  the  court,  on  behalf  of  either  or  any 
of  the  parties  to  the  said  suit,  action,  or  other  proceeding. 

3.  But  nothing  herein  contained  shall  render  any  person  who 
in  any  criminal  proceeding  is  charged  with  the  commission  of 
any  indictable  offence,  or  any  offence  punishable  on  summary 
conviction,  competent  or  compellable  to  give  evidence  for  or 
against  himself  or  herself,  or  shall  render  any  person  compellable 
to  answer  any  question  tending  to  criminate  himself  or  herself, 
or  shall  in  any  criminal  proceeding  render  any  husband  com- 
petent or  compellable  to  give  evidence  for  or  against  his  wife,  or 
any  wife  competent  or  compellable  to  give  evidence  for  or  against 
her  husband. 

6.  Nothing  herein  contained  shall  repeal  any  provision  con- 
tained in  chapter  twenty-six  of  the  statute  passed  in  the  session 
of  parliament  holden  in  the  seventh  year  of  the  reign  of  King 
William  the  Fourth  and  the  £rst  year  of  the  reign  of  her  present 
Majesty. 

6.  Whenever  any  action  or  other  legal  proceeding  shall  hence- 
forth be  pending  in  any  of  the  superior  courts  of  common  law  at 
Westminster  or  Dublin,  or  the  Court  of  Common  Pleas  for  the 
county  palatine  of  Lancaster,  or  the  Court  of  Fleas  for  the  county 
of  Durham,  such  court  and  each  of  the  judges  thereof  may 
respectively,  on  application  made  for  such  purpose  by  either  of 
the  litigants,  compel  the  opposite  party  to  allow  the  party  making 
the  application  to  inspect  all  documents  in  the  custody  or  under 
the  control  of  such  opposite  party  relating  to  such  action  or  other 
legal  proceeding,  and,  if  necessary,  to  take  examined  copies  of 
the  same,  or  to  procure  the  same  to  be  duly  stamped,  in  all  cases 
in  which  previous  to  the  passing  of  this  act  a  discovery  might 
have  been  obtained  by  filling  a  bill  or  by  any  other  proceeding 
in  a  court  of  equity  at  the  instance  of  the  party  so  making 
application  as  aforesaid  to  the  said  court  or  judge. 

7.  All  proclamations,  treaties,  and  other  acts  of  state  of  any 
foreign  state  or  of  any  British  colony,  and  all  judgments,  decrees, 
orders,  and  other  judicial  proceedings  of  any  court  of  justice  in 
any  foreign  state  or  in  any  British  colony,  and  all  affidavits, 
pleadings,  and  other  legal  documents  filed  or  deponited  in  any 
such  court,  may  be  proved  in  any  court  of  justice,  or  before  any 
person  having  by  law  or  by  consent  of  parties  authority  to  hear, 
receive,  and  examine  evidence,  either  by  examined  copies  or  by 
copies  authenticated  as  hereinafter  mentioned ;  that  is  to  say,  u 
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the  dooument  sought  to  be  proyed  be  a  proclamation,  treatj,  or 
other  act  of  state,  the  aullieiiticated  copy  to  be  admissible  in 
evidence  must  purport  to  be  sealed  with  the  seal  of  the  forogn 
state  or  British  colony  to  which  the  original  document  belongs; 
and  if  the  document  sought  to  be  proved  be  a  judgment,  decree, 
order,  or  other  judicial  proceeding  of  any  foreign  or  colonial 
court,  or  an  a£Q.davit,  pleading,  or  other  legal  document  filed  or 
deposited  in  any  such  court,  the  authenticated  copy  to  be  ad- 
missible in  evidence  must  purport  either  to  be  sealed  with  the 
seal  of  the  foreign  or  colonial  court  to  which  the  original  docu- 
ment belongs,  or,  in  the  event  of  such  court  having  no  seal,  to 
be  signed  by  the  judge,  or,  if  there  be  more  than  one  judge,  by 
any  one  of  the  judges  of  the  said  court,  and  such  judge  diall 
attach  to  his  signature  a  statement  in  writing  on  the  said  copy 
that  the  court  whereof  he  is  a  judge  has  no  seal ;  but  if  any  d 
the  aforesaid  authenticated  copies  shall  purport  to  be  sealed  or 
signed  as  hereinbefore   respectively  directed,  the   same  shall 
respectively  be  admitted  in  evidence  in  every  case  in  which  the 
original  document  could  have  been  received  in  evidence,  without 
any  proof  of  the  seal  where  a  seal  is  necessary,  or  of  the  signa- 
ture, or  of  the  truth  of  the  statement  attached  thereto,  where 
such  signature  and  statement  are  necessary,  or  of  the  judicial 
character  of  the  person  appearing  to  have  made  such,  signature 
and  statement. 

8.  Every  certificate  of  the  qualification  of  an  apothecary  which 
shall  purport  to  be  under  the  common  seal  of  the  society  of  the 
art  and  mystery  of  apothecaries  of  the  city  of  London  shall  be 
received  in  evidence  in  any  court  of  justice,  and  before  anj 
person  having  by  law  or  by  consent  of  parties  authority  to  hear, 
receive,  and  examine  evidence,  without  any  proof  of  the  said 
seal  or  of  the  authenticity  of  the  said  certificate,  and  shall  be 
deemed  sufficient  proof  that  the  person  named  therein  has  been, 
from  the  date  of  the  said  certificate,  duly  qualified  to  practise  aa 
an  apothecary  in  any  part  of  England  or  Wales. 

9.  Every  docimient  which  by  any  law  now  in  force  or  hereafter 
to  be  in  force  is  or  shall  be  admissible  in  evidence  of  any  par- 
ticular in  any  court  of  justice  in  England  or  Wales  without 
proof  of  the  seal  or  stamp  or  signature  authenticating  the  same, 
or  of  the  judicial  or  official  character  of  the  person  appearing  to 
have  signed  the  same,  shall  be  admitted  in  evidence  to  the  same 
extent  and  for  the  same  purposes  in  any  court  of  justice  in 
Ireland,  or  before  any  person  having  in  Ireland  by  law  or  by 
consent  of  parties  authority  to  hear,  receive,  and  examine 
evidence,  without  proof  of  the  seal  or  stamp  or  signature 
authenticating  the  same,  or  of  the  judicial  or  official  character  of 
the  person  appearing  to  have  signed  the  same. 
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10.  Every  document  which  by  any  law  now  in  force  or  here- 
after to  be  in  force  is  or  shall  be  admissible  in  evidence  of 
any  particular  in  any  court  of  justice  in  Ireland  without  proof  of 
the  seal  or  stamp  or  signature  authenticating  the  same,  or  of  the 
judicial  or  official  character  of  the  person  appearing  to  have 
signed  the  same  shall  be  admitted  in  evidence  to  the  same  extent 
and  for  the  same  purposes  in  any  court  of  justice  in  England  or 
"Wales,  or  before  any  person  having  in  England  or  Wales  by  law 
or  by  consent  of  parties  authority  to  hear,  receive,  and  examine 
evidence,  without  proof  of  the  seal  or  stamp  or  signature 
authenticating  the  same,  or  of  the  judicial  or  official  character  of 
the  person  appearing  to  have  signed  the  same. 

11.  Every  document  which  by  any  law  now  m  force  or  here- 
after to  be  in  force  is  or  shall  be  admissible  in  evidence  of  any 
particular  in  any  court  of  justice  in  England  or  Wales  or  Ireland 
without  proof  of  the  seal  or  stamp  or  signature  authenticating 
the  same,  or  of  the  judicial  or  official  character  of  the  person 
appearing  to  have  signed  the  same,  shall  be  admitted  in  evidence 
to  the  same  extent  and  for  the  same  purposes  in  any  court  of 
justice  of  any  of  the  British  colonies,  or  before  any  person  having 
in  any  of  such  colonies  by  law  or  by  consent  of  parties  authority 
to  hear,  receive,  and  examine  evidence  without  proof  of  the  seal 
or  stamp  or  signature  authenticating  the  same,  or  of  the  judicial 
or  official  character  of  the  person  appearing  to  have  signed  the 
same. 

12.  {Repealed ») 

13.  And  whereas  it  is  expedient,  as  far  as  possible,  to  reduce 
the  expense  attendant  upon  the  proof  of  criminal  proceedings ; 
be  it  enacted,  that  whenever  in  any  proceeding  whatever  it  may 
be  necessary  to  prove  the  trial  and  conviction  or  acquittal  of  any 
person  charged  with  any  indictable  offence,  it  shall  not  be 
necessary  to  produce  the  record  of  the  conviction  or  acquittal  of 
such  person,  or  a  copy  thereof,  but  it  shall  be  sufficient  that  it  be 
certified  or  purport  to  be  certified  under  the  hand  of  the  clerk  of 
the  court  or  other  officer  having  the  custody  of  the  records  of  the 
court  where  such  conviction  or  acquittal  took  place,  or  by  the 
deputy  of  such  derk  or  other  officer,  that  the  paper  produced 
is  a  copy  of  the  record  of  the  indictment,  trial,  conviction,  and 
judgment  or  acquittal,  as  the  case  may  be,  omitting  the  formal 
parts  thereof. 

14.  Whenever  any  book  or  other  document  is  of  such  a  public 
nature  as  to  be  admissible  in  evidence  on  its  mere  production 
from  the  proper  custody,  and  no  statute  exists  which  renders  its 
contents  provable  by  means  of  a  copy,  any  copy  thereof  or  extract 
therefrom  shall  be  admissible  in  evidence  in  any  court  of  justice, 
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or  before  any  person  now  or  hereafter  having  by  law  or  by 
consent  of  parties  authority  to  hear,  reoeive  and  examine  evidence, 
provided  it  be  proved  to  be  an  examined  copy  or  extract,  or 
provided  it  purport  to  be  signed  and  certified  as  a  true  copy  or 
extract  by  the  officer  to  whose  custody  the  original  is  intrusted, 
and  which  officer  is  hereby  required  to  furnish  such  certified  copy 
or  extract  to  any  person  applying  at  a  reasonable  time  for  the 
9ame,  upon  payment  of  a  reasonable  sum  for  the  same,  not 
exceeding  f ourpence  for  every  folio  of  ninety  words. 

15.  If  any  officer  authorized  or  required  by  this  act  to  furnish 
any  certified  copies  or  extracts  shaU  wilfully  certify  any  document 
as  being  a  true  copy  or  extract,  knowing  that  the  same  is  not  a 
true  copy  or  extract,  as  the  case  may  be,  he  shall  be  guilty  of  a 
misdemeanor,  and  be  liable,  upon  conviction,  to  imprisonment 
for  any  term  not  exceeding  eighteen  months. 

16.  Every  court,  judge,  justice,  officer,  commissioner,  arbi- 
trator, or  other  person,  now  or  hereafter  having  by  law  or  by 
consent  of  parties  authority  to  hear,  receive,  and  examine 
evidence,  is  hereby  empowered  to  administer  an  oath  to  all  such 
witnesses  as  are  legally  called  before  them  respectively. 

17.  If  any  person  shaU  forge  the  seal,  stamp,  or  signature  of 
any  document  in  this  act  mentioned  or  referred  to,  or  shall  tender 
in  evidence  any  such  document  with  a  false  or  counterfeit  seal, 
stamp,  or  signature  thereto,  knowing  the  same  to  be  false  or 
counterfeit,  he  shall  be  guilty  of  felony,  and  shaU  upon  conviction 
be  liable  to  transportation  for  seven  years,  or  to  imprisonment 
for  any  term  not  exceeding  three  years  nor  less  than  one  year, 
with  hard  labour  ;  and  whenever  any  such  document  shall  have 
been  admitted  in  evidence  by  virtue  of  this  act,  the  court  or  the 
person  who  shall  have  admitted  the  same  may,  at  the  request  of 
any  party  against  whom  the  same  is  so  admitted  in  evidence, 
direct  that  the  same  shall  be  impounded  and  be  kept  in  the 
custody  of  some  officer  of  the  court  or  other  proper  person  for 
such  period  and  subject  to  such  conditions  as  to  the  said  court  or 
person  shall  seem  meet ;  and  every  person  who  shall  be  charged 
with  committing  any  felony  under  this  act,  or  under  the  act  of 
the  eighth  and  ninth  years  of  her  present  Majesty,  chapter  one 
hundred  and  thirteen,  may  be  dealt  with,  indicted,  tried,  and,  if 
convicted,  sentenced,  and  his  offence  may  be  laid  and  charged  to 
have  been  committed,  in  the  county,  district,  or  place  in  which  he 
shall  be  apprehended  or  be  in  custody ;  and  every  accessory  before 
or  after  the  fact  to  any  such  offence  may  be  dealt  with,  indicted, 
tried,  and,  if  convicted,  sentenced,  and  his  offence  laid  and 
charged  to  have  been  committed,  in  any  county,  district,  or  place, 
in  which  the  principal  offender  may  be  tried. 

18.  This  act  shall  not  extend  to  Scotland. 
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19.  The  words  "British  colony"  as  used  in  this  act  shall 
apply  to  all  the  British  territories  under  the  government  of 
the  East  India  Company,  and  to  the  islands  of  Guernsey,  Jersey, 
Alderney,  Sark,  and  Man,  and  to  all  other  possessions  of  the 
British  crown,  wheresoever  and  whatsoever. 

20.  This  act  shall  come  into  operation  on  the  1st  day  of 
November  in  the  present  year. 


AN  ACT  TO  AMEND  AN  ACT  OF  THE  FOUR- 
TEENTH AND  FIFTEENTH  VICTORIA, 
CHAPTER  NINETY-NINE. 

16  &  17  Vict.  o.  83. 

Whereas  the  law  touching  evidence  requires  further  amend- 
ment :  Be  it  therefore  declared  and  enacted  as  follows : — 

1.  On  the  trial  of  any  issue  Joined ,  or  of  ant/  matter  or  question, 
or  on  any  inquiry  arising  in  any  suit,  action,  or  other  proceeding 
in  any  court  of  justice,  or  before  any  person  having  by  law  or  by 
consent  of  parties  authority  to  hear,  receive,  and  examine  evidence, 
the  husbands  and  wives  of  the  parties  thereto,  and  of  the  persons  in 
whose  behalf  any  such  suit,  action,  or  other  proceeding  may  be 
brought  or  instituted,  or  opposed  or  defended,  shall,  except  as  herein^ 
after  excepted,  be  competent  and  compellable  to  give  evidence,  either 
viva  voce  or  by  deposition  according  to  the  practice  of  the  court,  on 
behalf  of  either  or  any  of  the  parties  to  the  said  suit,  action,  or 
other  proceeding, 

2.  Nothing  herein  shall  render  any  husband  competent  or 
compellable  to  give  evidence  for  or  against  his  wife,  or  any  wife 
competent  or  compellable  to  give  evidence  for  or  against  her 
husband,  in  any  criminal  proceeding  or  in  any  proceeding  instituted 
in  consequence  of  adultery, 

3.  No  husband  shall  be  compellable  to  disclose  any  communica- 
tion made  to  him  by  his  wife  during  the  marriage,  and  no  wife 
shall  be  compellable  to  disdose  any  communication  made  to  her 
by  her  husband  during  the  marriage. 

4.  So  much  of  section  one  of  the  act  passed  in  the  session  of 
parliament  holden  in  the  sixth  and  seventh  years  of  her  present 
Majesty,  chapter  eighty-five,  as  provides  that  the  said  act  shall 
not  render  competent  the  husband  or  wife  of  any  party  to  any 
stdt,  action,  or  proceeding  individually  named  in  the  record,  or 
of  any  lessor  of  the  plaintifE  or  of  the  tenant  of  premises  sought 
to  be  recovered  in  ejectment,  or  of  the  landlord  or  other  person 
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in  whose  right  any  defendant  in  replevin  may  make  cognizance, 
or  of  any  lessor  in  whose  immediate  and  individual  behalf  any 
action  may  be  brought  or  defended,  either  wholly  or  in  part,  is 
hereby  repealed. 

5.  In  citing  this  act  in  other  acts  of  parliament,  or  in  any 
instrument,  document,  or  proceeding,  it  shaU  be  sufficient  to  use 
the  expression  *'  The  Evidence  Amendment  Act,  1853." 

6.  This  act  shall  conmience  on  the  11th  day  of  July,  1853. 

N.B. — The  porttODB  of  thiB  act  printed  in  italiet  were  repealed  by  32  &  33 
Yiot.  c.  68,  8.  1. 


AN  ACT  FOR  THE  FURTHER  AMENDMENT  OF 

THE  LAW  OF  EVroENCE. 

32  &  33  Vict.  c.  68. 

Whebsas  the  discovery  of  truth  in  courts  of  justice  has  been 
signally  promoted  by  the  removal  of  restrictions  on  the  admis- 
sibility of  witnesses,  and  it  is  expedient  to  amend  the  law  of 
evidence  with  the  object  of  still  f  urtner  promoting  such  disoovezy : 
be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and 
with  the  advice  a!tid  consent  of  the  lords  spiritual  and  temporal, 
and  commons,  in  this  present  parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows  : — 

1.  The  4th  section  of  chapter  99  of  the  statutes  passed  in  the 
14th  and  15th  years  of  her  present  Majesty,  and  so  much  of  the 
2nd  section  of  '^The  Evidence  Amendment  Act,  1853,"  as  is 
contained  in  the  words  ''or  in  any  proceeding  instituted  in 
consequence  of  adultery,"  are  hereby  repealed. 

2.  The  parties  to  any  action  for  breach  of  promise  of  marriage 
shall  be  competent  to  give  evidence  in  such  action:  provided 
always,  that  no  plaintiff  in  any  action  for  breach  of  promise 
of  marriage  shall  recover  a  verdict  unless  his  or  her  testimony 
shall  be  corroborated  by  some  other  material  evidence  in  support 
of  such  promise. 

8.  The  parties  to  any  proceeding  instituted  in  consequence  of 
adultery,  and  the  husbands  and  wives  of  such  parties,  shall  be 
competent  to  give  evidence  in  such  proceeding :  provided  that 
no  witness  in  any  proceeding,  whether  a  party  to  tne  suit  or  not, 
shall  be  liable  to  be  asked  or  bound  to  answer  any  question 
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tending  to  show  that  he  or  she  has  been  gnilty  of  adultery, 
unless  such  witness  shaU  have  already  given  evidence  in  the 
same  proceeding  in  disproof  of  his  or  her  alleged  adultery. 

4.  {Repealed,) 

6.  This  act  may  be  cited  for  all  purposes  as  *'  The  Evidence 
Further  Amendment  Act,  1869." 

6.  This  act  shall  not  extend  to  Scotland. 


AN  ACT  FOR  (AMONG  OTHER  THINGS)  AMEND- 
ING THE  LAW  RELATING  TO  COMMISSIONS 
FOR  THE  EXAMINATION  OF  WITNESSES. 

6  &  7  Vict.  c.  82. 

6.  '^  And  whereas  there  are  at  present  no  means  of  compelling 
the  attendance  of  persons  to  be  examined  under  any  commission 
for  the  examination  of  witnesses  issued  by  the  courts  of  law  or 
equity  in  England  or  Ireland,  or  by  the  courts  of  law  in  Scot- 
land, to  be  executed  in  a  part  of  the  realm  subject  to  different 
laws  from  that  in  which  such  commissions  are  issued,  and  great 
inconvenience  may  arise  by  reason  thereof :  Be  it  therefore 
enacted,  that  if  any  person,  after  being  served  with  a  written 
notice  to  attend  any  commissioner  or  commissioners  appointed  to 
execute  any  such  commission  for  the  examination  of  witnesses  as 
aforesaid  (such  notice  being  signed  by  the  conmiissioner  or  com- 
missioners and  specifying  the  time  and  place  of  attendance),  shall 
refuse  or  fail  to  appear  and  be  examined  under  such  commission, 
such  refusal  or  failure  to  appear  shall  be  certified  by  such  com- 
missioner or  commissioners,  and  it  shall  thereupon  be  competent 
to  or  on  behalf  of  any  parly  suing  out  such  commission  to  apply 
to  any  of  the  superior  courts  of  law  in  that  part  of  the  kingdom 
within  which  such  commission  is  to  be  executed,  or  any  one  of 
the  judges  of  such  courts,  for  a  rule  or  order  to  compel  the  person 
or  persons  so  refusing  or  failing  as  aforesaid  to  appear  before 
such  commissioner  or  commissioners  and  to  be  examined  under 
such  commission,  and  it  shall  be  lawful  for  the  court  or  a  judge 
to  whom  such  application  shall  be  made  by  rule  or  order  to  com- 
mand the  attendance  and  examination  of  any  person  to  be  named, 
or  the  production  of  any  writings  or  documents  to  be  mentioned 
in  such  rule  or  order." 
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MERCHANT  SHIPPING  ACT,  1894. 

57  &  58  ViOT.  c.  60. 

64. — (1.)  A  person  on  payment  of  a  fee  not  exceeding  one 
BbUling,  to  be  fixed  by  the  Commisaioners  of  Customs,  may  on 
application  to  the  registrar  at  a  reasonable  time  during  the  hours 
oi  his  official  attendance,  inspect  any  register  book. 

(2.)  The  following  documents  shall  be  admissible  in  evidence 
in  manner  provided  by  this  act,  namely : — 

(a)  Any  register  book  under  this  part  of  this  act  on  its  produc- 

tion &om  the  custody  of  the  registrar  or  other  person 
having  the  lawful  custody  thereof ; 

(b)  A  certificate  of  registry  under  this  act  purporting  to  be 

simed  by  the  registrar  or  other  proper  officer. 

(c)  An  mdorsement  on  a  certificate  of  registry  purporting  to 

be  siapied  by  the  re^strar  or  other  proper  officer. 

(d)  Every  declaration  made  in  pursuance  of  this  part  of  this 

act  in  respect  of  a  British  ship. 
(8.)  A  copy  or  transcript  of  the  register  of  British  ships  kept 
by  the  Begistrar-Q-eneraf  of  Shipping  and  Seamen  under  the 
direction  of  the  Board  of  Trade  shall  be  admissible  in  evidence 
in  manner  provided  by  this  act,  and  have  the  same  effect  to  all 
intents  as  the  original  register  of  which  it  is  a  copy  or  transcript. 

239. — (6.)  Every  entry  made  in  an  official  log-book  in  manner 
provided  by  this  act  shall  be  admissible  in  evidence. 

266. — (1.)  All  superintendents  and  all  officers  of  customs  shall 
take  charge  of  all  documents  which  are  delivered  or  transmitted 
to  or  retained  by  them  in  pursuance  of  this  act,  and  shall  keep 
them  for  such  time  (if  any)  as  may  be  necessary  for  the  purpose 
of  settling  any  business  arising  at  the  place  where  the  documents 
come  into  their  hands  or  for  any  other  proper  purpose,  and  shall, 
if  required,  produce  them  for  any  of  those  purposes,  and  shall 
then  transmit  them  to  the  Begistrar-General  of  Shipping  and 
Seamen,  and  he  shaU  record  and  preserve  them,  and  they  shall 
be  admissible  in  evidence  in  manner  provided  by  this  act,  and 
they  shall,  on  payment  of  a  moderate  fee  fixed  by  the  Board  of 
Trade,  or  without  payment  if  the  Board  so  direct,  be  open  to  the 
inspection  of  any  person. 

(2.)  The  documents  aforesaid  shall  be  public  records  and 
documents  within  the  meaning  of  the  Public  Kecord  Offices  Acts, 
1838  and  1877,  and  those  acts  shall,  where  applicable,  apply  to 
those  documents  in  all  respects  as  if  specifically  referrod  to 
therein. 
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696. — (1.)  Where  a  document  is  by  this  act  declared  to  be 
admissible  in  evidence,  such  document  shall,  on  its  production 
from  the  proper  custody,  be  admissible  in  evidence  in  any  court 
or  before  any  person  having  by  law  or  consent  of  parties  autho- 
rity to  receive  evidence,  and  subject  to  all  just  exceptions  shall 
be  evidence  of  the  matters  stated  therein  in  pursuance  of  this  act 
or  by  any  officer  in  pursuance  of  his  duties  as  such  officer. 

(2.)  A  copy  of  any  such  document  or  extract  therefrom  shall 
also  be  so  admissible  in  evidence  if  proved  to  be  an  examined 
copy  or  extract,  or  if  it  purports  to  be  signed  and  certified  as  a 
true  copy  or  extract  by  the  officer  to  whose  custody  the  original 
document  was  entrusted,  and  that  officer  shall  furnish  such 
certified  copy  or  extract  to  any  person  applying  at  a  reasonable 
time  for  the  same  upon  payment  of  a  reasonable  sum  for  the 
same  not  exceeding  fourpence  for  every  folio  of  ninety  words, 
but  a  person  shall  be  entitled  to  have — 

(a)  a  certified  copy  of  the  particulars  entered  by  the  registrar 

in  the  register  book  on  the  reg^try  of  the  ship  together 
with  a  certified  statement  showing  the  ownership  of  the 
ship  at  the  time  being,  and 

(b)  a  certified  copy  of  any  declaration  or  document,  a  copy  of 

which  is  made  evidence  by  this  act,  on  payment  of  one 
shilling  for  each  copy. 

(3.)  If  any  such  officer  wilfully  certifies  any  document  as  being 
a  true  copy  or  extract  knowing  the  same  not  to  be  a  true  copy 
or  extract,  he  shall  for  each  offence  be  guilty  of  a  misdemeanor 
and  be  liable  on  conviction  to  imprisonment  for  any  term  not 
exceeding  eighteen  months. 

(4.)  If  any  person  forges  the  seal,  stamp,  or  signature  of  any 
document  to  which  this  section  applies,  or  tenders  in  evidence 
any  such  document  with  a  false  or  counterfeit  seal,  stamp,  or 
signature  thereto,  knowing  the  same  to  be  false  or  counterfeit, 
he  shall  for  each  offence  be  guilty  of  felony,  and  be  liable  to 
penal  servitude  for  a  term  not  exceeding  seven  years,  or  to 
imprisonment  for  a  term  not  exceeding  two  years  with  or  without 
hard  labour,  and  whenever  any  such  document  has  been  admitted 
in  evidence  the  court  or  the  person  who  admitted  the  same  may 
on  request  direct  that  the  same  shall  be  impounded,  and  be  kept 
in  the  custody  of  some  officer  of  the  court  or  other  proper  person 
for  such  period  or  subject  to  such  conditions  as  the  court  or 
person  thinks  fit. 

696. — (1.)  Where  for  the  purposes  of  this  act  any  document  is 
to  be  served  on  any  person,  that  document  may  be  served — 

(a)  in  any  case  by  delivering  a  copy  thereof  personally  to  the 

person  to  be  served  or  by  leaving  the  same  at  his  last 
place  of  abode,  and 

(b)  if  the  document  is  to  be  served  on  the  master  of  a  ship 

where  there  is  one,  or  on  a  person  belonging  to  a  ship, 
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by  leaving  the  same  for  him  on  board  that  ship  with  the 
person  being  or  appearing  to  be  in  command  or  charge 
of  the  ship,  and 
(c)  if  the  document  is  to  be  served  on  the  master  of  a  ship 
where  there  is  no  master,  and  the  ship  is  in  the  United 
Kingdom,  on  the  managing  owner  of  the  ship,  or  if  there 
is  no  managing  owner  on  some  agent  of  the  owner  resid- 
ing in  the  United  Kingdom,  or  where  no  such  agent  is 
known  or  can  be  found,  bj  affixing  a  copy  thereof  to  the 
mast  of  the  ship. 
(2.)  If  any  person  obstructs  the  service  on  the  master  of  a 
ship  of  any  document  under  the  provisions  of  this  act  relating  to 
the  detention  of  ships  as  unsea worthy,  that  person  shall  for  each 
offence  be  Liable  to  a  fine  not  exceeding  ten  pounds,  and  if  the 
owner  or  master  of  the  ship  is  party  or  privy  to  the  obBtraction 
he  shall  in  respect  of  each  offence  be  guilty  of  a  misdemeanor. 

719.  All  documents  purporting  to  be  made,  issued,  or  written 
by  or  under  the  direction  of  the  Board  of  Trade,  and  to  be  sealed 
with  the  seal  of  the  Board,  or  to  be  signed  by  their  secretary  or 
one  of  their  assistant  secretaries,  or,  if  a  certificate,  by  one  of 
the  officers  of  the  Marine  Department,  shall  be  admissible  in 
evidence  in  manner  provided  by  this  act. 
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25  &  26  Vict.  o.  89. 

By  section  18,  ''A  certificate  of  the  incorporation  of  any  company 
given  by  the  registrar  shall  be  conclusive  evidence  that  all  the 
requisitions  of  this  act  in  respect  of  registration  have  been 
complied  with." 

By  section  25,  '*  Every  company  under  this  act  shall  cause  to  be 
kept  in  one  or  more  books  a  register  of  its  members,  and  there 
shall  be  entered  therein  the  following  particulars : 

(1.)  The  names  and  addresses,  and  the  occupations,  if  any,  of 
the  members  of  the  company,  with  the  addition,  in  the 
case  of  a  company  having  a  capital  divided  into  shares, 
of  a  btatement  of  the  shares  held  by  each  member,  dis- 
tinguishing each  share  by  its  number ;  and  of  the  amount 
paid,  or  agreed  to  be  considered  as  paid,  on  the  sharee 
of  each  member. 
(2.)  The  date  at  which  the  name  of  any  person  was  entered  ia 
the  register  as  a  member. 
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(3.)  The  date  at  which  any  person  ceased  to  be  a  member. 

And  any  company  acting  in  contravention  of  this  section  shall 
incur  a  penalty  not  exceeding  five  pounds  for  every  day  during 
which  its  default  in  complying  with  the  provisions  of  this  section 
continues,  and  every  director  or  manager  of  the  company  who 
shall  knowingly  and  wilfully  authorize  or  permit  such  coutra- 
vention  shall  incur  the  like  penalty." 

Bysection  26,  *' Every  company  underthis  act,  and  having  a  capital 
divided  into  shares,  shall  make,  once  at  least  in  every  year,  a  list  of 
all  persons  who,  on  the  fourteenth  day  succeeding  the  day  on  which 
the  ordinary  general  meeting,  or  if  there  is  more  than  one 
ordinary  meeting  in  each  year,  the  first  of  such  ordinary  general 
meetings  is  held,  are  members  of  the  company ;  and  such  list 
shall  state  the  names,  addresses,  and  occupations  of  all  the 
members  therein  mentioned,  and  the  number  of  shares  held  by 
each  of  them,  and  shall  contain  a  sunmiary  specifying  the 
following  particulars : 

(1 .)  The  amount  of  the  capital  of  the  company,  and  the  number 
of  shares  into  which  it  is  divided. 

(2.)  The  number  of  shares  taken  from  the  commencement  of 
the  company  up  to  the  date  of  the  summary. 

(3.)  The  amoimt  of  calls  made  on  each  share. 

(4.)  The  total  amount  of  calls  received. 

(5.)  The  total  amount  of  calls  unpaid. 

(6.)  The  total  amount  of  shares  forfeited. 

(7.)  The  names,  addresses,  and  occupations  of  the  persons  who 
have  ceased  to  be  members  since  the  last  list  was  made, 
and  the  number  of  shares  held  by  each  of  them. 

The  above  list  and  summary  shall  be  contained  in  a  separate 
part  of  the  register,  and  shall  be  completed  within  seven  days 
after  such  fourteenth  day  as  is  mentioned  in  this  section,  and  a 
copy  shall  forthwith  be  forwarded  to  the  [Registrar  of  Joint  Stock 
Companies." 

By  section  27,  '*  If  any  company  under  this  a^  andhavinga  capital 
divided  into  shares,  makes  default  in  complvingwith  the  provisions 
of  this  act  with  respect  to  forwarding  sudi  list  of  members  or  sum- 
mary as  is  hereinbefore  mentioned  to  the  registrar,  such  company 
shall  incur  a  penalty  not  exceeding  five  pounds  for  every  day 
during  which  such  default  continues,  and  every  director  and 
manager  of  the  company  who  shall  knowingly  and  wilfully 
authorize  or  permit  such  default  shall  incur  the  like  penalty." 

By  section  28,  "Every  company  under  this  act,  having  a  capital 
divided  into  shares,  that  has  consolidated  and  divided  its  capital  into 
shares  of  larger  amount  than  its  existing  shares,  or  converted  any 
portion  of  its  capital  into  stock,  shall  give  notice  to  the  Registrar 
of  Joint  Stock  Companies  of  such  consolidation,  division,  or  conver- 
sion, specifying  the  shares  so  consolidated,  divided,  or  converted." 

By  section  29,  "Where  any  company  under  this  act  and  having  a 


572  THE  COMPANIES  ACT, 

capital  divided  into  BliareBhas  conyerted  any  portion  oi  its  capital 
into  Btock,  and  given  notice  ofsuchconYersion  to  the  registrar,  all  the 
provisions  of  this  act  which  are  applicable  to  shares  only  shall 
cease  as  to  so  much  of  the  capital  as  is  converted  into  stock ;  and 
the  register  of  members  hereby  required  to  be  kept  by  the  com- 
pany and  the  list  of  members  to  be  forwarded  to  the  registrar 
shall  show  the  amount  of  stock  held  by  each  member  in  the  list 
instead  of  the  amount  of  shares  and  the  particulars  relating  to 
shares  hereinbefore  required.'' 

By  section  31,  ''A  certificate  under  the  common  seal  of  the 
company,  specifying  any  share  or  shares  or  stock  held  by  any 
member  of  a  company  shall  be  primd  facie  evidence  of  the  title 
of  the  member  to  the  share  or  shares  or  stock  therein  specified." 

By  section  37,  **  The  register  of  members  shall  be  primd  facie 
evidence  of  any  matters  by  this  act  directed  or  authorized  to  be 
inserted  therein." 

By  section  61,  '*  A  copy  of  the  report  of  any  inspectors  ap- 
pointed under  this  act,  authenticated  by  the  seal  of  the  company 
into  whose  afiPairs  they  have  made  inspection  shall  be  admissible 
in  any  legal  proceeding  as  evidence  of  the  opinion  of  the  inspectors 
in  relation  to  any  matter  contained  in  such  report." 

By  section  67,  '*  Every  company  under  this  act  shall  cause 
minutes  of  all  resolutions  and  proceedings  of  general  meetings  of 
the  company,  and  of  the  directors  or  managers  of  the  company, 
in  cases  where  there  are  directors  or  managers,  to  be  duly 
entered  in  books  to  be  from  time  to  time  provided  for  the 
purpose ;  and  any  such  minute  as  aforesaid,  if  purporting  to 
be  signed  by  the  chairman  of  the  meeting  at  which  such  resolu- 
tions were  passed  or  proceedings  had,  or  by  the  chairman  of  the 
next  succeeding  meeting,  shall  be  received  as  evidence  in  all 
legal  proceedings,  and,  imtil  the  contraiy  is  proved,  every 
general  meeting  of  the  company,  or  meeting  of  direcrtors  or 
managers,  in  respect  of  the  proceedings  of  which  minutes  have 
been  so  made  shall  be  deemed  to  have  been  duly  held  and 
convened,  and  all  resolutions  passed  thereat  or  proceedings  had, 
to  have  been  duly  passed  and  had,  and  all  appointments  of 
directors,  managers  or  liquidators  shall  be  deemed  to  be  valid, 
and  all  acts  done  by  such  directors,  managers  or  liquidators 
shall  be  valid  notwithstanding  any  defect  that  may  afterwards 
be  discovered  in  their  appointments  or  qualifications  "  (a). 

By  section  106,  '*  Any  order  made  by  the  court  in  pursuance  of 
this  act  upon  any  contributory  shall,  subject  to  the  provisions 
herein  contained  for  appealing  against  such  order,  be  conclusive 
evidence  that  the  moneys,  if  any,  thereby  appearing  to  be  due, 
or  ordered  to  be  paid,  are  due ;  and  all  other  pertment  matters 

(a)  All  acts  done,  &o.,  means  done  before  the  invalidity  is  shown,  aad 
does  not  oover  sabs^uent  acts.  Re  Bridport  Old  Brewery  Co,,  L.  B.,  2  Ch. 
194. 
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stated  in  Buch  order  are  to  be  ta.keii  to  be  truly  stated  as  against 
all  persons,  and  in  all  proceedings  whatsoever,  with  the  exception 
of  proceedings  taken  against  the  real  estate  of  any  deceased 
contributory,  in  which  case  such  order  shall  only  be  primd  facte 
eyidence  for  the  purpose  of  charging  his  real  estate,  unless  his 
heirs  or  devisees  were  on  the  list  of  contributories  at  the  time  of 
the  order  being  made." 

By  section  115,  **  The  court  may,  after  it  has  made  an  order  for 
winding  up  the  company,  summon  before  it  any  officer  of  the 
company  or  person  known  or  suspected  to  have  in  his  possession 
any  of  the  estate  or  effects  of  the  company,  or  supposed  to  be 
indebted  to  the  company,  or  any  person  whom  the  court  may  deem 
capable  of  giving  information  concerning  the  trade,  dealings, 
estate,  or  effects  of  the  company ;  and  the  court  may  require  any 
such  officer  or  person  to  produce  any  books,  papers,  deeds,  writings, 
or  other  documents  in  his  custody  or  power  relating  to  the  com- 
pany ;  and  if  any  person  so  summoned,  after  being  tendered  a 
reasonable  sum  for  his  expenses,  refuses  to  come  before  the  court 
at  the  time  appointed,  having  no  lawful  impediment  (made  known 
to  the  court  at  the  time  of  its  sitting,  and  allowed  by  it),  the 
court  may  cause  such  person  to  be  apprehended,  and  brought 
before  the  court  for  examination ;  nevertheless,  in  cases  where 
any  person  claims  any  lien  on  papers,  deeds,  or  writings  or 
documents  produced  by  him,  such  production  shall  be  without 
prejudice  to  such  lien,  and  the  court  shall  have  jurisdiction  in 
the  winding  up  to  determine  all  questions  relating  to  such  lien." 

By  section  117,  '^The  court  may  examine  upon  oath,  either 
by  word  of  mouth  or  upon  written  interrogatories,  any  person 
appearing  or  brought  before  them  in  manner  aforesaid  concerning 
the  affairs,  dealings,  estate,  or  effects  of  the  company,  and  may 
reduce  into  writing  the  answers  of  every  such  person,  and  require 
him  to  subscribe  the  same." 

By  section  154,  *' Where  any  company  is  being  wound  up,  all 
books,  accounts  and  documents  of  the  company  and  of  the 
liquidators  shall,  as  between  the  contributories  of  the  company, 
be  primd  facie  evidence  of  the  truth  of  all  matters  purporting  to 
be  therein  recorded  "  {b). 

By  section  102,  ''A  certificate  of  incorporation  g^ven  at  any 
time  to  any  company,  registered  in  pursuance  of  this  part  of  this 
act,  shall  be  conclusive  evidence  that  all  the  requisitions  herein 
contained  in  respect  of  registration  under  this  act  have  been 
complied  with,  and  that  the  company  is  authorised  to  be  registered 
under  this  act  as  a  limited  or  unlimited  company,  as  the  case  may 
be,  and  the  date  of  incorporation  mentioned  in  such  certificate 
shaU  be  deemed  to  be  the  date  at  which  the  company  is  incor- 
porated under  this  act." 

{b)  Si  Oreat  Northern  Saltf  ^,  Work$^  44  Ch.  D.  472. 
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40  &  41  Vict.  c.  26. 

6.  And  whereas  it  is  expedient  to  make  provision  for  the  re- 
ception as  legal  evidence  of  certificates  of  incorporation  other 
than  the  original  certificates,  and  of  certified  copies  of,  or  extracts 
from,  any  documents  filed  and  registered  xinaer  the  Companies 
Acts,  1862  to  1877:  Be  it  enacted,  that  anj  certificate  of  the 
incorporation  of  anj  company,  given  by  the  registrar,  or  by  any 
assistant  registrar  for  the  time  being,  shall  be  received  in  evidence 
as  if  it  were  the  original  certificate ;  and  any  copy  of,  or  extract 
from,  any  of  the  documents  or  part  of  the  documents  kept  and 
registered  at  any  of  the  offices  for  the  registration  of  joint  stodc 
companies  in  England,  Scotland,  or  Ireland,  if  duly  certified 
to  be  a  true  copy  under  the  hand  of  the  registrar,  or  one  of  the 
assistant  registrars  for  the  time  being,  and  whom  it  shall  not  be 
necessary  to  prove  to  be  the  registrar  or  assistant  registrar,  shall 
in  all  legal  proceedings,  civil  or  criminal,  and  in  all  cases  what- 
soever, be  received  in  evidence  as  of  equal  validity  with  the 
original  document. 
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8. — (1.)  Where  the  court  has  made  an  order  for  winding  up  a 
company,  the  official  receiver  shall,  as  soon  as  practicable  after 
receipt  of  the  statement  of  the  company's  affairs,  submit  a  pre- 
liminary report  to  the  court — 

(a)  as  to  the  amount  of  capital  issued,  subscribed,  and  paid 

up,  and  the  estimated  amount  of  assets  and  liabilities ; 
and 

(b)  if  the  company  has  failed,  as  to  the  causes  of  the  failure ; 

and 

(c)  whether  in  his  opinion  further  inquiry  is  desirable  as  to 

any  matter  relating  to  the  promotion,  formation,  or 

failure  of  the  company,  or  the  conduct  of  the  business 

thereof. 

(2.)  The  official  receiver  may  also,  if  he  thinks  fit,  make  a 

further  report,  or  further  reports,  stating  the  manner  in  which 

the  company  was  formed  and  whether  in  his  opinion  any  fraud 

has  been  committed  by  any  person  in  the  promotion  or  formation 

of  the  company  or  by  any  director  or  other  officer  of  the  company 

in  relation  to  the  company  since  the  formation  thereof,  and  any 
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other  matters  which  in  his  opinion  it  is  desirable  to  bring  to  the 
notice  of  the  court. 

(3.)  The  court  may,  after  consideration  of  any  such  report, 
direct  that  any  person  who  has  taken  any  part  in  the  promotion 
or  formation  of  the  company,  or  has  been  a  director  or  officer  of 
the  company,  shall  attend  before  the  court  on  a  day  appointed 
by  the  court  for  that  purpose,  and  be  publicly  examined  as  to 
the  promotion  or  formation  of  the  company,  or  as  to  the  conduct 
of  the  business  of  the  company,  or  as  to  his  conduct  and  dealings 
as  director  or  officer  of  the  company. 

(4.)  The  official  receiver  shall  take  part  in  the  examination, 
and  for  that  purpose  may,  if  specially  authorised  by  the  Board  of 
Trade  in  that  behalf,  employ  a  solicitor  with  or  without  counsel. 

(5.)  The  liquidator  where  the  official  receiver  is  not  the  li- 
quidator and  any  creditor  or  contributory  of  the  company  may 
also  take  part  in  the  examination  either  personally  or  by  solicitor 
or  counsel. 

(6.)  The  court  may  put  such  questions  to  the  person  examined 
as  to  the  court  may  seem  expedient. 

(7.)  The  person  examined  shall  be  examined  on  oath,  and  it 
shall  be  his  duty  to  answer  all  such  questions  as  the  court  may 
put  or  allow  to  be  put  to  him.  The  person  examined  shall  at  his 
own  cost,  prior  to  such  examination,  be  furnished  with  a  copy  of 
the  official  receiver's  report,  and  shall  also  at  his  own  cost  be 
entitled  to  employ  at  such  examination  a  solicitor  with  or  without 
counsel,  who  shall  be  at  liberty  to  put  such  questions  to  the  person 
examined  as  the  court  may  deem  just  for  the  purpose  of  enabling 
that  person  to  explain  or  qualify  any  answers  given  by  him. 
Provided  always,  that  if  such  person  is,  in  the  opinion  of  the 
court,  exculpated  from  any  charges  made  or  suggested  against 
him,  the  court  may  allow  him  such  costs  as  the  court  in  its  dis- 
cretion may  think  fit.  Notes  of  the  examination  shall  be  taken 
down  in  writing,  and  shall  be  read  over  to  or  by,  and  signed  by, 
the  person  examined,  and  may  thereafter  be  used  in  evidence 
against  him.  They  shall  also  be  open  to  the  inspection  of  any 
creditor  or  contributory  of  the  company  at  all  reasonable  times. 

(8.)  The  court  may,  if  it  thinks  fit,  adjourn  the  examination 
from  time  to  time. 

(9.)  A  public  examination  under  this  section  may,  if  the  court 
00  directs,  and  subject  to  general  rules,  be  held  before  any  judge 
of  county  courts,  or  before  any  officer  of  the  Supreme  Court, 
being  an  official  referee,  master,  registrar  in  bankruptcy,  or 
chief  derk,  or  before  any  district  registrar  of  the  High  Court 
named  for  the  purpose  by  the  Lord  Chancellor,  or  in  the  case  of 
companies  being  wound  up  by  a  palatine  court,  before  a  registrar 
of  that  court,  and  the  powers  of  the  court  under  sub- sections  six, 
seven,  and  eight  of  this  section  may  (except  as  to  costs)  be  exer- 
cised by  the  person  before  whom  the  examination  is  h^d. 
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THE  BANKRUPTCY  ACT,  1883. 
46  &  47  Vior.  o.  52. 

17. — (1.)  Where  the  court  makes  a  receiving  order  it  shall 
hold  a  public  sitting  on  a  day  to  be  appointed  by  the  court  for 
the  examination  of  the  debtor,  and  tiie  debtor  shall  attend 
thereat,  and  shall  be  examined  as  to  his  conduct,  dealings,  and 
property. 

(2.)  The  examination  shall  be  held  as  soon  as  oonvenienHy 
may  be  after  the  expiration  of  the  time  for  the  submission  of 
the  debtor's  statement  of  aifairs. 

(3.)  The  court  may  adjourn  the  examination  from  time  to 
time. 

(4.)  Any  creditor  who  has  tendered  a  proof,  or  his  repre- 
sentative authorized  in  writing,  may  question  tiie  debtor  con- 
cerning his  afEairs  and  the  causes  of  his  failure. 

(5.)  The  official  receiver  shall  take  part  in  the  examination  of 
the  debtor,  and  for  the  purpose  thereof,  if  specially  authorised 
by  the  Board  of  Trade,  may  employ  a  solicitor  with  or  without 
counsel. 

(6.)  If  a  trustee  is  appointed  before  the  condusion  of  the 
examination  he  may  take  part  therein. 

(7.)  The  court  may  put  such  questions  to  the  debtor  as  it  may 
thiuk  expedient. 

(8.)  The  debtor  shall  be  examined  upon  oath,  and  it  shall  be 
his  duty  to  answer  all  such  questions  as  the  court  may  put  or 
allow  to  be  put  to  him.  Such  notes  of  the  examination  as  the 
court  thinks  proper  shall  be  taken  down  in  writing,  and  shall  be 
read  over  to  and  signed  by  the  debtor,  and  may  thereafter  be 
used  in  evidence  against  him.  They  shall  also  be  open  to  the 
inspection  of  any  creditor  at  all  reasonable  times. 

(9.)  When  the  court  is  of  opinion  that  the  affairs  of  the 
debtor  have  been  sufficiently  investigated,  it  shall,  by  order, 
declare  that  his  examination  is  concluded,  but  such  order  shall 
not  be  made  until  after  the  day  appointed  for  the  first  meeting 
of  creditors  (a). 

105. — (5.)  Subject  to  general  rules,  the  cotirt  may  in  any 
matter  take  the  whole  or  any  part  of  the  evidence  either  vivd 

(a)  By  sect.  2  of  the  Bankruptcy  Act,  1890  (53  &  54  Vict.  o.  71),  it  u 
enacted — '*  (I)  The  iiotee  taken  of  a  debtor's  public  examination  in  pur- 
Buance  of  section  seventeen  of  the  principal  act  shall  be  read  over  either  to  or 
by  the  debtor. 

**  (2)  Where  the  debtor  is  a  lunatic,  or  suffers  from  any  such  mental  or 
physical  affliction  or  disability  as  in  the  opinion  of  the  court  makes  him  unfit 
to  attend  his  public  examination,  the  court  may  make  an  order  dispensing 
with  such  examination,  or  directing  that  the  debtor  be  examined  on  auoS 
termsi  in  saoh  manner  and  at  such  place,  as  to  the  court  eeems  expedient." 
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voce,  or  by  interrogatories,  or  upon  affidavit,  or  by  commission 
abroad. 

132. — (1.)  A  copy  of  the  '^London  Gtazeite"  containing  any 
notice  inserted  therein  in  pursuance  of  this  act  shall  be  evidence 
of  the  facts  stated  in  the  notice.  ' 

(2.)  The  production  of  a  copy  of  the  '*  London  Gazette"  con- 
taining any  notice  of  a  receiving  order,  or  of  an  order  adjudging 
a  debtor  bankrupt,  shall  be  conclusive  evidence  in  all  le^  pro* 
ceedings  of  the  order  having  been  duly  made,  and  of  its  date. 

133. — (1.)  A  minute  of  proceedings  at  a  meeting  of  creditors 
under  this  act,  signed  at  the  same  or  the  next  ensuing  meeting, 
by  a  person  describing  himself  as,  or  appearing  to  be,  chairman 
of  the  meeting  at  which  the  minute  is  signed,  shall  be  received 
in  evidence  without  further  proof. 

(2.)  Until  the  contrary  is  proved,  every  meeting  of  creditors 
in  respect  of  the  proceedings  whereof  a  minute  has  been  sq 
signed  shall  be  deemed  to  have  been  duly  convened  and  held, 
and  all  resolutions  passed  or  proceedings  had  thereat  to  have 
been  duly  passed  or  had, 

134.  Any  petition  or  copy  of  a  petition  in  bankruptcy,  any 
order  or  cert&cate  or  copy  of  an  order  or  certificate  made  by  any 
court  having  jurisdiction  in  bankruptcy,  any  instrument,  or  copy 
of  an  instrument,  affidavit,  or  document  made  or  used  in  me 
course  of  any  bankruptcy  proceedings,  or  other  proceedings  had 
under  this  act,  shall,  if  it  appears  to  be  sealed  with  the  seal  of 
any  court  having  jurisdiction  in  bankruptcy,  or  purports  to  be 
signed  by  any  judge  thereof,  or  is  certified  as  a  true  copy  by  any 
registrar  thereof,  be  receivable  in  evidence  in  all  legal  pro- 
ceedings whatever. 

135.  Subject  to  general  rules,  any  affidavit  to  be  used  in  a 
bankruptcy  court  mav  be  sworn  before  any  person  authorized  to 
administer  oaths  in  the  High  Court,  or  in  the  Court  of  Chancery 
of  the  county  palatine  of  Lancaster,  or  before  any  registrar  of  a 
bankruptcy  court,  or  before  any  officer  of  a  bankruptcy  court 
authorized  in  writing  on  that  behalf  by  the  judge  of  the  court, 
or,  in  the  case  of  a  person  residing  in  Scotland  or  in  Lreland, 
before  a  judge  ordinary,  magistrate  or  justice  of  the  peace,  or, 
in  the  case  of  a  person  who  is  out  of  the  kingdom  of  Great 
Britain  and  Lreland,  before  a  magistrate  or  justice  of  the  peace 
or  other  person  qualified  to  administer  oaths  in  the  country 
where  he  resides  (he  being  certified  to  be  a  magistrate  or  justice 
of  the  peace,  or  qualified  as  aforesaid  by  a  British  minister  or 
Britic^  consul,  or  by  a  notaiy  public). 

F.  P  P 
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136.  In  case  of  the  death  of  the  debtor  or  his  wife,  or  of  a 
witness  whose  evidence  has  been  received  by  any  court  in  any 
proceeding  under  this  act,  the  deposition  of  the  person  so  deceased, 

Surporting  to  be  sealed  with  the  seal  of  the  court,  or  a  copy 
lereof  purporting  to  be  so  sealed,  shall  be  admitted  as  evidence 
of  the  matters  therein  deposed  to. 

137.  Every  court  having  jurisdiction  in  bankruptcy  under  this 
act  shall  have  a  seal  describing  the  court  in  such  manner  as  may 
be  directed  by  order  of  the  lord  chancellor,  and  judicial  notice 
shall  be  taken  of  the  seal,  and  of  the  sigpiature  ox  the  judge  or 
registrar  of  any  such  court,  in  all  legal  proceedings. 

138.  A  certificate  of  the  Board  of  Trade  that  a  person  has 
been  appointed  trustee  under  this  act,  shall  be  conclusive  evidence 
of  his  appointment. 

140. — ^  1 .)  All  documents  purporting  to  be  orders  or  certificates 
made  or  issued  by  the  Board  of  Trade,  and  to  be  sealed  wiih  the 
seal  of  the  board,  or  to  be  signed  by  a  secretai^  or  assistant 
secretary  of  the  board,  or  any  person  authorized  m  that  behalf 
by  the  president  of  the  board,  snail  be  received  in  evidence,  and 
deemea  to  be  such  orders  or  certificates  vnthout  further  proof 
unless  the  contrary  is  shown. 

(2.)  A  certificate  signed  by  the  president  of  the  Board  of  Trade 
that  any  order  made,  certificate  issued,  or  act  done,  is  the  order, 
certificate  or  act  of  the  Board  of  Trade  shall  be  condusiye  evidence 
of  the  fact  so  certified. 

142.  All  notices  and  other  documents  for  the  service  of  which 
no  special  mode  is  directed  may  be  sent  by  prepaid  post  letter  to 
the  last  known  address  of  the  person  to  be  served  therewith. 

143. — (1.)  No  proceeding  in  bankruptcy  shall  be  invalidated 
by  any  formal  defect  or  by  any  irregularity,  unless  the  court 
before  which  an  objection  is  made  to  the  proceeding  is  of  opinion 
that  substantial  injustice  has  been  caused  by  the  defect  or  irregu- 
larity, and  that  the  injustice  cannot  be  remedied  by  any  order 
of  that  court. 


Thb  Bakebuftcy  Httles,  1886. 

17. — (1.)  In  the  high  court  the  senior  bankruptcy  recistrar, 
and  in  a  county  court  tiie  registrar,  shall  file  a  copy  of  eadi  issue 
of  the  ''London  Gazette,''  and  whenever  the  Gazette  contains 
any  advertisement  relating  to  any  matter  under  the  act  in  such 
court,  he  shall  at  the  same  time  file  with  the  proceedings  in  the 
matter  a  memorandum  referring  to  and  giving  the  date  of  such 
advertisement. 
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(2.)  In  the  case  of  an  advertisement  in  a  local  paper,  the 
registrar  shall  in  like  manner  file  a  copy  of  the  paper  and  a 
memorandum  (which  shall  be  in  the  ^'orm  No.  175  in  the 
Appendix)  referring  to  and  guying  the  date  of  such  advertisement. 

(3.)  For  this  purpose  one  copy  of  each  local  paper  in  which 
any  advertisement  relating  to  any  matter  under  the  act  in  such 
court  is  inserted,  shall  be  left  with  the  registrar  by  the  person 
inserting  the  advertisement. 

(4.)  The  memorandum  by  the  registrar  shall  be  primd  facte 
evidence  that  the  advertisement  to  which  it  refers  was  duly 
inserted  in  the  issue  of  the  Gazette  or  paper  mentioned  in  it. 

61.  A  subpoena  for  the  attendance  of  a  witness  shall  be  issued 
by  the  court  at  the  instance  of  an  official  receiver^  a  trustee,  a 
creditor,  a  debtor,  or  any  applicant  or  respondent  in  any  matter, 
-with  or  without  a  clause  requiring  the  production  of  books, 
deeds,  papers,  documents,  and  writings  in  his  possession  or 
control,  and  in  such  subpoena  the  names  of  three  witnesses  may 
be  inserted. 

69.  The  court  may,  in  any  matter  at  any  stage  of  the  pro- 
ceedings, order  the  attendance  of  any  person  for  the  purpose  of 
producing  any  writings  or  other  documents  named  in  the  order 
which  the  court  may  think  fit  to  be  produced. 

70.  Any  person  wilfully  disobeying  any  subpoena  or  order 
reqidring  his  attendance  for  the  purpose  of  being  examined,  or 
producing  any  document,  shall  be  deemed  guilty  of  contempt  of 
court,  and  may  be  dealt  with  accordingly. 

71.  Any  witness  (other  than  the  debtor),  required  to  attend  for 
the  purpose  of  being  examined,  or  of  producing  any  document, 
shall  be  entitled  to  the  like  conduct  money  and  payment  for 
expenses  and  loss  of  time,  as  upon  attendance  at  a  triaJ  in  court. 

72.  Any  party  to  any  proceeding  in  court  may,  with  the  leave 
of  the  court,  administer  interrogatories  to  or  obtain  discovery  of 
documents  from  any  other  party  to  such  proceeding.  F^ceedmgs 
.under  this  rule  shall  be  regulated  as  nearly  as  may  be  by  the 
rules  of  the  supreme  court,  for  the  time  being  in  force  in  relation 
to  discovery  and  inspection.  An  application  for  leave  under  this 
rule  may  be  made  ex  parte. 


BaNKBUFTOT  BlTLES,   1890. 

4.  Where  in  the  exercise  of  their  functions  under  the  acts  or 
rules,  the  Board  of  Trade  or  the  official  receiver  require  to 
inspect  or  use  the  file  of  proceedings  in  any  matter,  the  registrar 
shall  (unless  the  file  is  at  the  time  required  for  use  in  court  or  by 
him)  on  request  transmit  the  file  of  proceedings  to  the  Board  of 
Trade  or  official  receiver,  as  the  case  may  be. 

pp2 
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THE  PREVENTION  OP  CRIMES 

ACT,  1871. 

34  &35  ViOT.  0.  112. 

18.  A  preTious  oonviction  may  be  proved  in  any  legal  pro- 
ceeding whateyer  against  any  person  oy  producing  a  record  or 
extract  of  such  conyiotion  and  by  giving  proof  of  the  identity  of 
the  person  against  whom  the  conviction  is  sought  to  be  proved 
with  the  person  appearing  in  the  record  or  extract  of  convictum 
to  have  been  convicted. 

A  record  or  extract  of  a  conviction  shall,  in  the  case  of  an 
indictable  offence,  consist  of  a  certificate  containing  the  substance 
and  effect  only  (omitting  the  formal  part  of  the  indictment  and 
conviction),  and  purporting  to  be  signed  by  the  derk  of  the  court 
or  other  officer  having  the  custody  of  the  records  of  the  court  by 
which  such  conviction  was  made,  or  purporting  to  be  signed  by 
the  deputy  of  such  derk  or  officer ;  and  in  the  case  of  a  summaiy 
conviction  shall  consist  of  a  copy  of  such  conviction  purporting  to 
be  signed  by  any  justice  of  the  peace  having  jurisdiction  over  the 
offence  in  respect  of  which  such  conviction  was  made,  or  to  be 
signed  by  the  proper  officer  of  the  court  by  which  such  conviction 
was  made,  or  by  tne  derk  or  other  officer  of  any  court  to  which 
such  conviction  has  been  returned. 

A  record  or  extract  of  any  conviction  made  in  pursuance  of  thia 
section  shall  be  admissible  in  evidence  without  proof  of  the 
signature  or  official  character  of  the  person  appearing  to  have 
signed  the  same. 

A  previous  conviction  in  any  one  part  of  the  United  S^ingdom 
may  be  proved  against  a  prisoner  in  any  other  part  of  the  United 
Kingdom,  and  a  conviction  before  the  passing  of  this  act  shall  be 
admissible  in  the  same  manner  as  if  it  nad  taken  place  after  the 
passing  thereof. 

A  fee,  not  exceeding  five  shillings,  may  be  charged  for  a  record 
of  a  conviction  given  in  pursuance  of  this  section. 

The  mode  of  proving  a  previous  conviction  authorized  by  Hub 
section  shall  be  in  ad£tion  to  and  not  in  exdusion  of  any  other 
authorized  mode  of  proving  sudi  conviction. 

19.  Where  proceedings  are  taken  against  any  person  for 
having  received  goods  knowing  them  to  be  stolen,  or  for  having 
in  his  possession  stolen  property,  evidence  may  be  given  at  any 
•stage  of  the  proceedings  that  there  was  found  in  the  possession 
of  such  person  other  property  stolen  within  the  preceding  period 
of  twelve  months,  and  such  evidence  may  be  taken  into  oon- 
sideration  for  the  purpose  of  proving  that  such  person  knew  the 
property  to  be  stolen  which  forms  the  subject  of  the  proceedings 
taken  against  him. . 
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Where  proceedings  are  taken  against  any  person  for  having 
received  goods  knowing  them  to  be  stolen,  or  for  having  in  his 
possession  stolen  property,  and  evidence  has  been  given  that  the 
stolen  property  has  been  found  in  his  possession,  then  if  such 
•person  has  within  five  years  immediately  preceding  been  con- 
Ticted  of  any  offence  involving  fraud  or  dishonesty,  evidence  of 
«uch  previous  conviction  may  be  given  at  any  stag^e  of  the  pro- 
•ceedings,  and  may  be  taken  into  consideration  for  the  purpose  of 
proving  that  the  person  accused  knew  the  property  which  was 
proved  to  be  in  his  possession  to  have  been  stolen:  provided 
that  not  less  than  seven  days'  notice  in  writing  shall  have!  been 
■given  to  the  person  accused,  that  proof  is  intended  to  be  given  of 
such  previous  conviction ;  and  it  shall  not  be  necessary  for  the 
purposes  of  this  section  to  charge  in  the  indictment  the  previous 
conviction  of  the  person  so  accused. 


THE  NATURALIZATION  ACT,  1870. 

33  &  34  ViOT.  0.  14,  s.  12. 

12.  The  following  reg^ulations  shall  be  made  with  respect  to 

evidence  under  this  act : 

.  (1.)  Any  declaration  authorized  to  be  made  under  this  act 
may  be  proved  in  any  legal  proceeding  by  the  produc- 
tion of  tne  original  declarotion,  or  of  anv  copy  thereof 
certified  to  be  a  true  copy  by  one  of  ner  Majesty's 
principal  secretaries  of  state,  or  by  any  person  authorized 
by  regulations  of  one  of  her  Majesty's  principal 
secretaries  of  state  to  give  certified  copies  of  such 
declaration,  and  the  production  of  such  declaration  or 
copy  shall  be  evidence  of  the  person  therein  named  as 
declarant  having  made  the  same  at  the  date  in  the  said 
declaration  mentioned : 
(2.)  A  certificate  of  naturalization  may  be  proved  in  any 
legal  proceeding  by  the  production  of  the  original 
certificate,  or  of  any  copy  thereof  certified  to  be  a  true 
copy  by  one  of  her  Majesty's  principal  secretaries  of 
state,  or  by  any  person  authoriz^  by  regulations  of  one 
of  her  Majesty^  principal  secretaries  of  state  to  give 
certified  copies  of  such  certificate : 
(3.)  A  certificate  of  re-admission  to  British  nationality  may  be 
proved  in  any  legal  proceeding  by  the  production  of  the 
original  cert&cate,  or  of  any  copy  thereof  certified  to  be 

^ .  a  true  ^copy  by  one  of  her  Majesty's  principal  secretaries 
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of  state,  or  by  any  person  authorused  by  regulaiioiiB  ot 
one  of  her  Majesty's  principal  secretaries  of  state  to 
give  oertified  copies  of  such  certificate : 

(4.)  Entries  in  any  register  authorized  to  be  made  in  pursuance 
of  this  act  shaJl  be  proved  by  such  copies  and  certified 
in  such  manner  as  may  be  directed  by  one  of  her 
Majesty's  principal  secretaries  of  state,  and  the  copies 
of  such  entries  snail  be  eridence  of  any  matters  by  this 
act  or  by  any  regulation  of  the  said  secretary  of  state 
authorized  to  be  inserted  in  the  register : 

(5.)  The  Documentary  Evidence  Act,  1868,  shall  apply  to  any 
reg^ulation  made  by  a  seoretaiy  of  state,  in  pursuance  of 
or  for  the  purpose  of  carrying  into  efEeot  any  of  the 
provisions  of  this  act. 


EXTEADITION  AC3T,  1870. 

33  &  84  Vior.  o.  52,  ss.  14  Ajsm  15. 

14.  Depositions  or  statements  on  oath,  taken  in  a  foreign 
state,  and  copies  of  such  oriffinal  depositions  or  statements,  and 
foreign  certincates  of  or  judioial  documents  stating  the  &Gt  of 
conviction,. may,  if  duly  authenticated,  be  received  in  evidence 
in  proceedings  under  this  act. 

15.  Foreign  warrants  and  depositions  or  statements  on  oath, 
and  copies  thereof,  and  certificates  of  or  judicial  documents 
stating  the  fact  of  a  conviction,  shall  be  deemed  duly  authenticated 
for  the  purposes  of  this  act  if  authenticated  in  manner  provided 
for  the  time  being  by  law,  or  authenticated  as  follows : — (1.)  If 
the  warrant  purports  to  be  signed  by  a  judge,  magistrate,  or 
officer  of  the  foreign  state  where  the  same  was  issued.  (2.)  If 
the  depositions  or  statements  or  the  copies  thereof  purport  to  be 
certified  under  the  hand  of  a  judge,  magistrate,  or  officer  of  the 
foreign  state  where  the  same  were  taken  to  be  the  original 
depositions  or  statements,  or  to  be  the  true  copies  thereof,  as  the 
case  may  require ;  and  (3.)  If  the  certificate  of  or  judicial  docu- 
ment stating  the  fact  of  conviction  puiports  to  be  certified  by  a 
judge,  magistrate,  or  officer  of  the  foreign  state  where  the 
conviction  took  place ;  and  if  in  eveiy  ccuse  me  warrants,  deposi- 
tions, statements,  copies,  certificates,  and  judicial  documents  (as 
the  case  may  be)  are  authenticated  by  the  oath  of  some  witness, 
or  by  beinff  sealed  with  the  official  seal  of  the  minister  of  justice, 
or  some  other  minister  of  state :  and  all  courts  of  justice,  justicesi 
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and  magistrates  shall  take  judicial  notice  of  such  ofiQcial  seal, 
and  shall  admit  the  docnments  so  authenticated  by  it  to  be 
received  in  evidence  without  further  proof. 


EXTEADinON  ACT,  1873. 

36  &  37  Vict.  o.  60,  s.  4. 

4.  Be  it  declared,  that  the  provisions  of  the  principal  act 
relating  to  depositions  and  statements  on  oatii  taken  in  a  foreign 
state,  and  copies  of  such  original  depositions  and  statements,  do 
and  shall  extend  to  afi&rmationB  taken  in  a  foreign  state,  and 
copies  of  such  affirmations. 


FEIENDLT  SOCIETIES  ACT,  1875. 

88  &  39  Vict.  o.  60,  s.  39. 

39.  Every  instrument  or  document,  copy  or  extract  of  an 
instrument  or  document,  bearing  the  seal  or  stamp  of  the  central 
office  shall  be  received  in  evidence  without  further  proof,  and 
eveiy  document  purporting  to  be  signed  by  the  chief  or  any 
assistant  registrar,  or  any  inspector  or  public  auditor  or  valuer 
under  this  act,  shall,  in  the  absence  of  any  evidence  to  the  con- 
traiy,  be  received  ia  evidence  without  proof  of  the  signature. 


INDUSTEIAIi  AND  PEOVEDENT  SOCIETIES  ACT, 

1893. 

66  &  67  Vior.  o.  39. 

34.  Any  register  or  list  of  members  or  shares  kept  by  any 

society  shall  be  primd  fac%$  evidence  of  any  of  the  following 

particulars  entered  therein : 

(a)  The  names,  addresses,  and  occupations  of  the  members, 

the  number  of  shares  held  by  them  respectively,  the 

numbers  of  such  shares,  if  they  are  distinguished  by 

numbers,  and  the  amount  paid  or  agreed  to  be  considered 

as  paid  on  any  such  shares ; 
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.    (b)  The  date  at  which  the  name  of  any  person,  company  or 
.  society  was  entered  in  such  register  or  list  as  a  member : 
(c)  The  date  at  which  any  such  person,  company,  or  society 
ceased  to  be  a  member. 

75.  Eveiy  copy  of  rules  or  other  instrument  or  document, 
copy  or  extract  of  an  instrument  or  document,  bearing  the  seal 
or  stamp  of  the  central  office,  shall  be  received  in  evidence 
without  further'  proofs,  and  every  document  purporting  to  be 
signed  by  the  chief  or  any  assistant  registrar,  or  any  inspector 
or  public  auditor  uhd^r  this  act,  shall,  in  the  absence  of  any 
evidence  to  tiiie  contrary,  be  received  in  evidence  without  proof 
of  the  signature. 


BANKERS*  BOOKS  EVIDENCE  ACT,  1879. 

42  ViOT.  a  11. 

An  Act  to  amend  the  X/aw  of  Evidence  with  respect  to  Banker^ 
Books.  [23rd  May,  1879.] 

Bb  it  enacted  as  follows : — 

1.  This  act  may  be  cited  as  the  Bankers'  Books  Evidence  Aetf 
1879. 

2.  The  Bankers'  Books  Evidence  Act,  1876,  shall  be  repealed 
as  from  the  passing  of  this  act,  but  such  repeal  shall  not  afiPect 
anything  wmch  has  been  done  or  happened  before  such  repeal 
takes  effect. 

3.  Subject  to  the  provisions  of  this  act,  a  copy  of  any  entry  in 
a  banker's  book  shall  in  all  legal  proceedings  be  received  as 
primd  facie  evidence  of  such,  entry,  and  of  the  matters,  trans- 
actions, and  accounts  therein  recorded. 

4.  A  copy  of  an  entry  in  a  banker's  book  shall  not  be  received 
in  evidence  under  this  act  unless  it  be  first  proved  that  the  book 
was  at  the  time  of  the  making  of  the  entry  one  of  the  ordinary 
books  of  the  bank,  and  that  the  entry  was  made  in  the  usual 
and  ordinary  course  of  business,  and  that  the  book  is  in  the 
custody  or  control  of  the  bank. 

Such  proof  may  be  given  by  a  partner  or  officer  of  the  bank, 
and  may  be  given  orally  or  by  an  affidavit  sworn  before  any 
commissioner  or  person  authorized  to  take  affidavits. 
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6.  A  copy  of  an  entry  in  a  banker's  book  shall  not  be  receiyed 
in  evidence  under  this  act  unless  it  be  further  proved  that  the 
copy  has  been  examined  with  the  original  entry  and  is  correct. 

Such  proof  shall  be  given  by  some  person  who  has  examined  the 
copy  with  the  original  entry,  and  may  be  given  either  orally  or 
by  an  affidavit  sworn  before  any  commissioner  or  person  autho- 
rized to  take  affidavits. 

6.  A  banker  or  officer  of  a  bank  shall  not,  in  any  le^al  pro- 
ceeding to  which  the  bank  is  not  a  party,  be  compeUable  to 
produce  any  banker's  book  the  contents  of  which  can  be  proved 
under  this  act,  or  to  appear  as  a  witness  to  prove  the  matters, 
transactions,  and  accounts  therein  recorded,  unless  by  order  of  a 
judge  made  for  special  cause. 

7.  On  the  application  of  any  party  to  a  legal  proceeding  a 
court  or  judffe  may  order  that  sudi  party  be  at  liberty  to 
inspect  and  tase  copies  of  any  entries  in  a  banker's  book  for  any 
of  the  purposes  of  such  proceedings.  An  order  imder  this 
section  may  be  made  either  with  or  without  summoning  the 
bank  or  any  other  party,  and  shall  be  served  on  the  bank  three 
dear  days  before  the  same  is  to  be  obeyed,  unless  the  court  or 
judge  o&erwise  directs. 

8.  The  costs  of  any  application  to  a  court  or  judge  under  or 
for  the  purposes  of  this  act,  and  the  costs  of  anything  done  or  to 
be  done  imder  an  order  of  a  court  or  judge  made  under  or  for 
the  purposes  of  this  act  shall  be  in  the  discretion  of  the  court  or 
judge,  who  may  order  the  same  or  any  part  thereof  to  be  paid 
to  any  party  by  the  bank,  where  the  same  have  been  occasioned 
by  any  default  or  delay  on  the  part  of  the  bank.  Any  such 
order  against  a  bank  may  be  enforced  as  if  the  bank  was  a 
party  to  the  proceeding. 

9.  In  this  act  the  expressions  ''bank"  and  ''banker"  mean 
any  person,  persons,  partnership,  or  company  carrying  on  the 
business  of  bankers  and  having  duly  made  a  return  to  the 
Commissioners  of  Inland  Hevenue,  and  also  any  savings  bank 
certified  under  the  acts  relating  to  savings  banks,  and  also  any 
post  office  savings  bank. 

The  fact  of  anv  such  bank  having  duly  made  a  return  to  the 
.Commissioners  of  Inland  Bevenue  may  be  proved  in  any  legal 
proceeding  by  production  of  a  copy  of  its  return  verified  by  the 
affidavit  of  a  partner  or  officer  of  tiie  bank,  or  by  the  production 
of  a  copy  of  a  newspaper  purporting  to  contain  a  copy  of  such 
return  published  by  the  Commissioners  of  Inland  Bevenue ;  the 
fact  that  any  such  savings  bank  is  certified  under  the  acts 
relating  to  savings  banks  may  be  proved  by  an  office  or  examined 
copy  of  its  certificate ;  the  fact  that  any  such  bank  is  a  post  office 
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savings  bank  may  be  proved  by  a  certificate  purporting  to  be 
under  the  hand  of  Her  Majesty's  Fostmaster-C^neral  or  one  of 
the  secretaries  of  the  post  office. 

Expressions  in  this  act  relating  to  ''  bankers'  books  "  incLade 
led^rs,  day  books,  cash  books,  account  books,  and  all  other 
books  used  in  the  ordinary  business  of  the  bank. 

10.  In  this  act — 

The  expression  *'  legal  proceeding  "  means  any  dvil  or  crinunal 
proceeding  or  inquiry  in  which  evidence  is  or  may  be  given, 
and  includes  an  arbitration ; 

The  expression  **  the  court "  means  the  court,  judge,  arbitrator, 
persons,  or  person  before  whom  a  legal  proceeding  is  held 
or  taken ; 

The  expression  ''a  judge  "  means  with  respect  to  England  a 
judge  of  the  High  Court  of  Justice,  and  with  respect  to 
Scotiand  a  lord  ordinaiy  of  the  Outer  House  of  the  Court  of 
Session,  and  with  respect  to  Ireland  a  judge  of  the  High 
Court  of  Justice  in  Ireland ; 

The  judge  of  a  county  court  may  with  respect  to  any  action  in 
such  court  exercise  the  powers  of  a  judge  tmder  this  act. 

11.  Sunday,  Christmas  Day,  Gk)od  Friday,  and  any  bank 
holiday  shall  be  excluded  from  the  computation  of  time  under 
this  act. 


THE    EEVENUE,    FRIENDLY    SOCIETIES    AND 

NATIONAL  DEBT  ACT,  1882. 

45  &  46  Vict.  o.  72. 

11. — (2,)  From  and  after  the  passing  of  this  act  the  expressions 
**bank"  and  "bankers"  in  the  Bansers*  Books  Evidence  Act, 

1879,  shall  include  any  company  carrying  on  the  business  of 
bankers  to  which  the  provisions  of  the  Companies  Acts,  1862  to 

1880,  are  applicable,  and  having  duly  furnished  to  the  registrar 
of  joint  stock  companies  a  list  and  summary,  with  the  audition 
specified  by  this  act,  and  the  fact  of  such  list  and  summary 
having  been  duly  furnished  may  be  proved  in  any  legal  proceed- 
ings by  the  cert&cate  of  the  registrar  or  any  assistant  registrar 
for  the  time  being  of  joint  stock  companies. 


41  &  42  Vicrr.  a  31.  587 


BILLS  OF  SAIiB  ACT,  1878. 

41  &  42  Vior.  0.  31,  ss.  4—7. 

4.  In  this  act  the  following  words  and  expressions  shall  have 
the  meanings  in  this  section  assigned  to  them  respectiyely,  unless 
there  be  something  in  the  subject  or  context  repugnant  to  such 
construction ;  fthat  is  to  say,) 

The  expression  '*  bill  of  sale "  shall  indude  bills  of  sale,  as- 
signments, transfers,  declarations  of  trust  without  transfer, 
inyentories  of  goods  with  receipt  thereto  attached,  or  receipts 
for  purchase-moneys  of  g^ds,  and  other  assurances  of  per- 
sonal chattels,  and  also  powers  of  attorney,  authorities,  or 
licences  to  take  possession  of  personal  chattels  as  security 
for  any  debt,  and  also  any  agreement,  whether  intended  or 
not  to  be  followed  by  the  execution  of  any  other  instrument, 
by  which  aright  in  equiiy  to  any  personal  chattels,  or  to  any 
charge  or  security  thereon,  shall  be  conf  eixed,  but  shall  not 
include  the  following  documents ;  that  is  to  say,  assignments 
for  the  benefit  of  the  creditors  of  the  person  making  or  giving 
the  same,  marriage  settlements,  transfers  or  assignments  of 
any  ship  or  vessel  or  any  share  thereof,  transfers  of  goods 
in  the  ordinary  course  of  business  of  any  trade  or  caJQing, 
bills  of  sale  of  goods  in  foreign  parts  or  at  sea,  bills  of  lading, 
India  warrants,  warehouse-keepers'  certificates,  warrants  or 
orders  for  the  delivery  of  gooids,  or  any  other  documents 
used  in  the  ordinary  course  of  business  as  proof  of  the  pos- 
session or  control  of  goods,  or  authorizing  or  purporting  to 
authorize,  either  by  indorsement  or  by  delivery,  the  possessor 
of  such  document  to  transfer  or  receive  goods  thereby  repre- 
sented: 
The  expression  ^'personal  chattels"  shall  mean  goods,  fur- 
niture, and  other  articles  capable  of  complete  transfer  by 
delivery,  and  (when  separately  assigned  or  charged)  fixtures 
and  growing  crops,  but  shall  not  include  chattel  interests  in 
real  estate,  nor  fixtures  (except  trade  machinery  as  herein- 
after defined),  when  assigned  together  with  a  freehold  or 
leasehold  interest  in  any  land  or  building  to  which  they  are 
affixed,  nor  growing  crops  when  assigned  together  wilii  any 
interest  in  the  land  on  which  they  ^;row,  nor  shares  or 
interests  in  the  stock,  funds,  or  securities  of  any  govern- 
ment, or  in  the  capital  or  property  of  incorporated  or  joint 
stock  companies,  nor  choses  in  action,  nor  any  stoctc  or 
produce  upon  any  farm  or  lands  which  by  virtue  of  any 
covenant  or  agreement  or  of  the  custom  of  the  country 
ought  not  to  be  removed  from  any  farm  where  the  same  are 
at  the  time  of  making  or  giving  of  such  bill  of  sale : 
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Personal  chattels  shall  be  deemed  to  be  in  the  ''apparent 
possession  "  of  the  person  making  or  giving  a  bill  of  sale, 
so  long  as  they  remain  or  are  in  or  upon  any  honsOy  mill, 
warehouse,  building,  works,  yard,  land,  or  other  premises 
occupied  by  Mm,  or  are  used  and  enjoyed  by  him  in  any  place 
whatsoever,  notwithstanding  that  formal  possession  tiiered 
may  have  been  taken  by  or  given  to  any  other  person : 

*^  Prescribed ''  means  prescribed  by  rules  made  under  the  pro- 
visions of  this  act. 

6.  From  and  after  the  commencement  of  this  act  trade  ma- 
chinery shall,  for  the  purposes  of  this  act,  be  deemed  to  be 
personal  chattels,  and  any  mode  of  disposition  of  trade  machinery 
by  the  owner  thereof  which  would  oe  a  bill  of  sale  as  to  any 
oiker  personal  chattels  shall  be  deemed  to  be  a  bill  of  sale  within 
the  meaning  of  this  act. 
For  the  purposes  of  this  act — 

*  *  Trade  machinery  "  means  the  machinery  used  in  or  attached 
to  any  factory  or  workshop ; 
1st.  Ezdusive  of  the  fixed  motive-powers,  such  as  the 
water-wheels  and   steam  engines,   and   the   steam 
boilers,   donkey  engines,  and  other  fixed  appurte- 
nances of  the  said  motive-powers ;  and, 
2nd.  Exclusive  of  the  fixed  power  machinery,  such  as  the 
shafts,  wheels,  drums,  and  their  fixed  appurtenances, 
which  transmit  the  action  of  the  motive-powers  to  the 
other  machinery,  fixed  and  loose ;  and 
drd.  Exclusive  of  the  pipes  for  steam,  gasj  and  water  in 
the  factory  or  workshop. 

The  machinery  or  effects  excluded  by  this  section 
from  the  definition  of  trade  machineiy  shall  not 
be  deemed  to  be  personal  chattels  within  the 
meaning  of  this  act. 
*^  Factory  or  workshop  "  means  any  premises  on  which  any 
manual  labour  is  exercised  bv  way  of  trade,  or  for  pur- 
poses of  gain,  in  or  inddentcu  to  the  following  purposes 
or  any  of  them ;  that  is  to  say, 

(a)  In  or  incidental  to  the  malong  any  article  or  part  of 

an  article ;  or 

(b)  In  or  incidental  to  the  altering,  repairing,  ornamenting, 

finishing,  of  any  article  ;  or 

(c)  In  or  incidental  to  the  adapting  for  sale  any  article. 

6.  Every  attornment,  instrument,  or  agreement,  not  being  a 
mining  lease,  whereby  a  power  of  distress  is  given  or  agreed  to 
be  given  by  any  person  to  any  other  person  by  way  of  security 
for  any  present,  future,  or  contingent,  debt  or  advance,  and 
whereby  any  rent  is  reserved  or  made  payable  as  a  mode  of 
providing  for  the  payment  of  interest  on  such  debt  or  advance, 
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or  otherwise  for  the  purpose  of  such  security  only,  shall  be 
deemed  to  be  a  bill  of  sale,  within  the  meaning  of  tliis  act,  of 
any  personal  chattels  which  may  be  seized  or  taken  under  such 
power  of  distress. 

Provided,  that  nothing  in  this  section  shall  extend  to  any 
mortgage  of  any  estate  or  interest  in  any  land,  tenement,  or 
heremtament  which  the  mortgagee,  being  in  possession,  ^all 
have  demised  to  the  mortgagor  as  his  tenant  at  a  fair  and 
reasonable  rent. 

7»  No  fixtures  or  growing  crops  shall  be  deemed,  under  this 
act,  to  be  separately  assigned  or  charged  by  reason  only  that 
they  are  assigned  by  separate  words,  or  that  power  is  given  to 
sever  them  from  the  land  or  building  to  which  they  are  afi&xed, 
or  from  the  land  on  which  they  grQw,  without  otherwise  taking 
possession  of  or  dealing  with  such  land  or  building,  or  land,  if 
by  the  same  instrument  any  freehold  or  leasehold  interest  in  the 
land  or  building  to  which  such  fixtures  are  affixed,  or  in  the 
land  on  which  such  crops  grow,  is  also  conveyed  or  assigned  to 
the  same  persons  or  person. 

The  same  rule  of  construction  shall  be  applied  to  all  deeds  or 
instruments,  including  fixtures  or  growing  crops,  executed  before 
the  commencement  of  this  act  ana  then  subsisting  and  in  force, 
in  all  questions  arising  under  any  bankruptcy,  liquidation,  as- 
signment for  the  benefit  of  creditors,  or  execution  of  any  process 
of  any  court,  which  shall  take  place  or  be  issued  after  the  com- 
mencement of  this  act. 


FUGITIVE  OFFENDERS  ACT,  1881. 

44  &  45  Vict.  o.  69,  s.  29, 

29.  A  magistrate  may  take  depositions  for  the  purposes  of  this 
act,  in  the  absence  of  a  person  accused  of  an  offence,  in  like 
manner  as  he  might  take  the  same  if  such  person  were  present 
and  accused  of  the  offence  before  him.  Depositions  (whether 
taken  in  the  absence  of  the  fugitive  or  otherwise),  and  copies 
'thereof,  and  official  certificates  of  or  judicial  documents  stating 
facts,  may,  if  duly  authenticated,  be  received  in  evidence  in  pro- 
ceedings under  this  act.  Provided,  that  nothing  in  this  act  shall 
authorize  the  reception  of  any  such  depositions,  copies,  certificates, 
or  documents  in  evidence  against  a  person  upon  his  trial  for  an 
offence.  Warrants  and  depositions,  and  copies  thereof,  and 
official  certificates  of  or  judicial  documents  stating  facts,  shall 
be  deemed  duly  authenticated  for  the  purposes  of  this  act  if  they 
.  are  authenticated  in  manner  provided  for  the  time  being  by  law. 
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or  if  tbey  purport  to  be  signed  by  or  antbenticated  bj  the  aig^ 
nature  of  a  judg^,  magistrate,  or  officer  of  tbe  part  of  ber 
Majesty's  dominions  in  wbicb  tbe  same  are  issued,  taken,  or 
made ;  and  are  autbenticated  eitber  by  tbe  oatb  of  some  witness, 
or  by  being  sealed  witb  tbe  official  seal  of  a  secretary  of  state, 
or  witb  tbe  public  seal  of  a  Britisb  possession,  or  witb  tbe  official 
seal  of  a  governor  of  a  Britisb  possession,  or  of  a  colonial  secre- 
tary, or  of  some  secretary  or  minister  administering  a  department 
of  tbe  government  of  a  Britisb  possession.  And  all  courts  and 
magistrates  sball  take  judicial  notice  of  every  sucb  seal  as  is  in 
tbis  section  mentioned,  and  sball  admit  in  evidence,  witbout 
furtber  proof,  tbe  documents  autbenticated  by  it. 


PABTNEESmP  ACT,  1890. 

63  &  64  ViOT.  0.  39. 

5.  Every  partner  is  an  agent  of  tbe  firm  and  bis  otber  partners 
for  tbe  purpose  of  tbe  business  of  tbe  partnersbip,  and  tbe  acts  of 
every  partner  wbo  does  any  act  for  carrying  on  in  tbe  usual  way 
business  of  tbe  kind  carried  on  by  tbe  firm  of  wbicb  be  is  a 
member  bind  tbe  firm  and  bis  partners,  unless  tbe  partner  so 
acting  bas,  in  fact,  no  autbority  to  act  for  tbe  firm  in  tbe  par- 
ticular matter,  and  tbe  person  witb  wbom  be  is  dealing  eitber 
knows  tbat  be  bas  no  autbority,  or  does  not  know  or  believe  bim 
to  be  a  partner. 

6.  An  act  or  instrument  relating  to  tbe  business  of  tbe  firm 
and  done  or  executed  in  tbe  firm-name  or  in  any  otber  manner 
sbowing  an  intention  to  bind  tbe  firm  by  any  person  thereto 
autborized,  wbetber  a  partner  or  not,  is  binding  on  tbe  firm  and 
all  tbe  partners,  provided  tbat  tbis  section  sb^  not  affect  any 
general  rule  of  law  relating  to  the  execution  of  deeds  or  negotiable 
instruments. 

7.  Wbere  one  partner  pledges  tbe  credit  of  tbe  firm  for  a  pur- 
pose apparently  not  connected  witb  tbe  finn's  ordinary  course  of 
business,  tbe  firm  is  not  bound  unless  be  is  in  fact  specially 
autborized  by  tbe  otber  partners ;  but  tbis  section  does  not  affe^ 
any  personal  liability  incurred  by  an  individual  partner. 

8.  If  it  bas  been  agreed  between  tbe  partners  tbat  any  re- 
striction sball  be  placed  on  tbe  power  of  any  one  or  more  of  tbem 
to  bind  tbe  firm,  no  act  done  in  contravention  of  the  agreement 
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is  binding  on  the  firm  with  respect  to  persons  having  notice  of 
the  agreement. 

14.  (See  ante,  p.  235.) 

16.  An  admission  or  representation  made  by  any  partner  con- 
cerning the  partnership  affairs,  and  in  the  ori^ary  course  of  its 
business,  is*  evidence  against  the  firm. 

16.  Notice  to  any  partner  who  habitually  acts  in  the  partner- 
ship business  of  any  matter  relating  to  partnership  affairs  operates 
as  notice  to  the  firm,  except  in  tiie  case  of  a  fraud  on  the  firm 
committed  by  or  vdth  the  consent  of  that  partner. 


STAMP  ACT,  1891. 

54  &  55  YiCT.  0.  39,  s.  15. 

16. — (1 .)  Save  where  other  express  provision  is  in  this  act  made, 
any  unstamped  or  insufficiently  stajnped  instrument  may  be 
stamped  after  the  execution  thereof,  on  payment  of  the  unpaid 
duty  and  a  penalty  of  ten  pounds,  and  also  by  way  of  fuiiher 
penalty,  where  the  unpaid  duty  exceeds  ten  pounds,  of  interest 
on  such  duly,  at  the  rate  of  five  pounds  per  centum  per  annum, 
from  the  day  upon  which  the  inslrument  was  first  executed  up  to 
the  time  when  the  amount  of  interest  is  equal  to  the  impaid  duty. 
(2.)  In  the  case  of  such  instruments  hereinafter  mentioned  as 
are  chargeable  with  ad  valorem  duty,  the  following  provisions 
shall  have  effect : 

(a.)  The  instrument,  unless  it  is  written  upon  duly  stamped 
material,  shall  be  duly  stamped  with  theproper  a^ra/orem 
duty  before  the  expiration  of  thirty  days  after  it  is  first 
executed,  or  after  it  has  been  first  received  in  the  United 
Elingdom  in  case  it  is  first  executed  at  any  place  out  of 
the  United  Elingdom,  unless  the  opinion  of  the  Com- 
missioners with  respect  to  the  amount  of  duty  with  which 
the  instrument  is  chargeable,  has,  before  such  expiration^ 
been  required  under  me  provisions  of  this  act : 
(b.)  If  the  opinion  of  the  Commissioners  with  respect  to  any 
such  instrument  has  been  required,  the  instrument  shaU 
be  stamped  in  accordance  with  the  assessment  of  the 
Commissioners  within  fourteen  days  after  notice  of  the 
assessment : 
(o.)  If  any  such  instrument  executed  after  the  sixteenth  day  of 
May  one  thousand  eight  hundred  and  eighty-eight  has 
not  been  or  is  not  dmy  stamped  in  conformity  with  the 
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foregoing  provisioiis  of  this  sub-section,  the  person  in 
that  behalf  hereinafter  specified  shall  incor  a  nne  of  ten 
pounds,  and  in  addition  to  the  penally  payable  on  stamp- 
ing the  instrument  there  shall  be  paid  a  further  penalty 
equivalent  to  the  stamp  duty  thereon,  unless  a  reasonable 
excuse  for  the  delay  in  stamping,  or  the  omission  to 
stamp,  or  the  insufficiency  of  stamp,  be  afforded  to  the 
satisfaction  of  the  Commissioners,  or  of  the  court,  judge, 
arbitrator,  or  referee  before  whom  it  is  produced : 
(d.)  The  instruments  and  persons  to  which  the  provisions  of 
this  sub-section  are  to  apply  are  as  follows : — 


Title  of  Lutrameat  as  deacribedln  the 
Fint  Schedule  to  this  Act. 


Bond,  coTonant,  or  instrument  of  any 
kind  whatsoever. 

Conyeyance  on  sale     -        •        -        . 

Lease  or  tack      -        -      -  -        •    :    - 

Mortffage,  bond,  debenture,  covenant, 
and  warrant  of  attpmey.  to  oonf 98B 
and  enter  np  judgment   -        - 


Settlement 


Penon  liable  to  FeDalty. 


The  obligee,  covenantee,  or  other  persoa 
taking  the  security. 

The  vendee  or  transferee. 

Theleisee. 

The  mortgagee  or  obligee ;  in  the  case 
of  a  transfer  or  reconveyance,  the 
transferee,  assignee,  or  disponee,  or 
the  person  redeeming  the  security. 

The  settlor. 


(3.)  Provided  that  save  where  other  express  provision  is  made 
by  this  act  in  relation  to  any  particular  instrument : 

(a.)  Any  unstamped  or  insufficiently  stamped  instrument 
which  has  been  first  executed  at  any  place  out  of  the 
United  Kingdom,  may  be  stamped,  at  any  time  within 
thirty  days  after  it  has  been  first  received  in  the  United 
Kingdom,  on  payment  of  the  unpaid  duty  only  :  and 

(b.)  The  Commissioners  may,  if  they  think  fit,  at  any  time 
within  three  months  after  the  first  execution  of  any 
instrument,  mitigate  or  remit  any  penalty  payable  on 
stamping. 

(4.)  The  payment  of  any  penalty  payable  on  stamping  is  to  be 
denoted  on  the  instrument  by  a  particular  stamp. 
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BETTING  AND  LOANS  (INFANTS)  ACT,  1892. 

65  ViOT.  0.  4. 

1. — (1.)  If  anyone,  for  the  purpose  of  earning  commission, 
reward,  or  other  profit,  sends  or  causes  to  be  sent  to  a  person 
whom  he  knows  to  be  an  infant  anj  circular,  notice,  advertise- 
ment,  letter,  telegram,  or  other  document  which  invites  or  may 
reasonably  be  implied  to  invite  the  person  receiving  it  to  make 
any  bet  or  wager,  or  to  enter  into  or  take  any  share  or  interest 
in  any  betting  or  wagering  transaction,  or  to  apply  to  any  person 
or  at  any  place,  with  a  view  to  obtaining  information  or  advice 
for  the  purpose  of  any  bet  or  wager,  or  for  information  as  to  any 
race,  fight,  game,  sport,  or  other  contingency  upon  which  betting 
or  wagering  is  generally  carried  on,  he  shall  be  guilty  of  a  mis- 
demeanor, and  shall  be  liable,  if  convicted  on  indictment,  to 
imprisonment,  with  or  without  hard  labour,  for  a  teim  not 
exceeding  three  months,  or  to  a  fine  not  exceeding  one  hundred 
pounds,  or  to  both  imprisonment  and  fine,  and  if  convicted  on 
summary  conviction,  to  imprisonment,  with  or  without  hard  labour, 
for  a  term  not  exceeding  one  month,  or  to  a  fine  not  exceeding 
twenty  pounds,  or  to  both  imprisonment  and  fine. 

(2.)  If  any  such  circular,  notice,  advertisement,  letter, 
telegram,  or  other  document  as  in  this  section  mentioned,  names 
or  refers  to  anyone  as  a  person  to  whom  any  payment  may  be 
made,  or  from  whom  information  may  be  obtained,  for  the 
purpose  of  or  in  relation  to  betting  or  wagering,  the  person  so 
named  or  referred  to  shall  be  deemed  to  have  sent  or  caused  to 
be  sent  such  document  as  aforesaid,  unless  he  proves  that  he  had 
not  consented  to  be  so  named,  and  that  he  was  not  in  any  way  a 
party  to,  and  was  wholly  ignorant  of,  the  sending  of  such 
document. 

2. — (1.)  If  anyone,  for  the  purpose  of  earning  interest,  com- 
mission, reward,  or  other  profit,  sends  or  causes  to  be  sent  to  a 
person  whom  he  knows  to  be  an  infant  any  circular,  notice, 
advertisement,  letter,  telegram,  or  other  document  which  invites 
or  may  reasonably  be  implied  to  invite  the  person  receiving  it  to 
borrow  money,  or  to  enter  into  any  transaction  involving  the 
borrowing  of  money,  or  to  apply  to  any  person  or  at  any  place 
with  a  view  to  obtaining  information  or  advice  as  to  borrowing 
money,  he  shall  be  guilty  of  a  misdemeanor,  and  shall  be  liable, 
if  convicted  on  in£ctment,  to  imprisonment,  with  or*' without 
hard  labour,  for  a  term  not  exceeding  three  months,  or  to  a  fine 
not  exceeding  one  hundred  pounds,  or  to  both  imprisonment  and 
fine,  and  if  convicted  on  summary  conviction,  to  imprisonment, 
with  or  without  hard  labour,  for  a  term  not  exceeding  one  month, 
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or  to  a  fine  uot  exceeding  twenty  pounds,  or  to  both  imprison- 
ment and  fine. 

(2.)  If  any  Buch  document  as  above  in  this  section  mentioned 
sent  to  an  infant  purports  to  issue  from  any  address  named 
therein,  or  indicates  any  address  as  the  place  at  which  application 
is  to  be  made  with  reference  to  the  subject-matter  of  the  document, 
^nd  at  that  place  there  is  carried  on  any  business  connected  with 
loans,  whether  making  or  procuring  loans  or  otherwise,  every 
person  who  attends  at  such  place  for  the  purpose  of  taking  part 
in  or  who  takes  part  in  or  assists  in  the  carrying  on  of  such 
business  shall  be  deemed  to  have  sent  or  caused  to  be  sent  such 
document  as  aforesaid,  unless  he  proves  that  he  was  not  in  any 
way  a  party  to  and  was  wholly  ignorant  of  the  sending  of  sudi 
document. 

3.  If  any  such  circular,  notice,  advertisement,  letter,  telegram, 
or  other  document  as  in  the  preceding  sections  or  either  of  them 
mentioned  is  sent  to  any  person  at  any  university,  college, 
school,  or  other  place  of  education,  and  such  person  is  an  infant, 
the  person  sending  or  causing  the  same  to  be  sent  shall  be 
deemed  to  have  known  that  such  person  was  an  infant,  unless  he 
proves  that  he  had  reasonable  ground  for  believing  such  person 
to  be  of  fuU  age. 

4.  If  anyone,  except  imder  the  authority  of  any  court,  solicits 
an  infant  to  make  an  affidavit  or  statutory  declaration  for  the 
purpose  of  or  in  connexion  with  any  loan,  he  shall  be  liable,  if 
convicted  on  summary  conviction,  to  imprisonment,  with  or  with- 
out hard  labour,  for  a  term  not  exceeding  one  month,  or  to  a  fine 
not  exceeding  twenty  pounds,  or  to  both  imprisonment  and  fine, 
and  if  convicted  on  indictment,  to  imprisonment,  with  or  without 
hard  labour,  for  a  term  not  exceeding  three  months,  or  to  a  fine 
not  exceeding  one  hundred  pounds. 

6.  If  any  infant,  who  has  contracted  a  loan  which  is  void  in 
law,  agrees  after  he  comes  of  age  to  pay  any  money  which  in 
whole  or  in  part  represents  or  is  agreed  to  be  paid  in  respect  of 
any  such  loan,  and  is  not  a  new  advance,  such  agreement,  and 
any  instrument,  negotiable  or  other,  given  in  pursuance  of  or  for 
carrying  into  efiPect  such  agreement,  or  otherwise  in  relation  to 
the  payment  of  money  representing  or  in  respect  of  such  loan, 
shall,  so  far  as  it  relates  to  money  which  represents  or  is  payable 
in  respect  of  such  loan,  and  is  not  a  new  advance,  be  void 
absolutely  as  against  all  persons  whomsoever.  <^^ 

For  the  purposes  of  iida  section  any  interest,  commission,  or 
other  payment  in  respect  of  such  loan  shall  be  deemed  to  be  a 
part  of  such  loan. 

6.  In  any  proceeding  against  any  person  for  an  offence  under 
this  act  such  person  and  his  wife  or  husband,  as  the  case  may 
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be,  may,  if  sucli  person  thinks  fit,  be  called,  sworn,  examined, 
and  cross-examined  as  an  ordinary  witness  in  the  case. 

7.  In  the  application  of  this  act  to  Scotland : 

The  word  *'  infant "  means  and  includes  any  minor  or  pupil : 
The  word  'indictment"  has  the  same  meaning  as  in  the 

Criminal  Procedure  (Scotland)  Act,  1887  : 
The  expression  ''summary  conviction"  means  a  conviction 

under  the  Summary  Jurisdiction  (Scotland)  Acts. 


THE  COLONIAL  PROBATES  ACT,  1892. 

55  ViOT.  0.  6. 

1.  Her  Majesty  the  Queen  may,  on  being  satisfied  that  the 
legislature  of  any  British  possession  has  made  adequate  provision 
for  the  recognition  in  that  possession  of  probates  and  letters  of 
administration  granted  by  the  courts  of  the  United  Kingdom, 
direct  by  Order  in  Council  that  this  act  shall,  subject  to  any 
exceptions  and  modifications  specified  in  the  Order,  apply  to  that 
possession,  and  thereupon,  while  the  Order  is  in  force,  this  act 
shall  apply  accordingly. 

2. — (1.)  Where  a  court  of  probate  in  a  British  possession  to 
which  this  act  applies  has  granted  probate  or  letters  of  adminis- 
tration in  respect  of  the  estate  of  a  deceased  person,  the  probate 
or  letters  so  granted  may,  on  being  produced  to,  and  a  copy 
thereof  deposited  with,  a  court  of  probate  in  the  United  Elngdom, 
be  sealed  with  the  seal  of  that  court,  and,  thereupon,  shall  be  of 
the  like  force  and  effect,  and  have  the  same  operation  in  the 
United  Kingdom,  as  if  granted  by  that  court. 

(2.)  Provided  that  the  court  shall,  before  sealing  a  probate  or 
letters  of  administration  under  this  section,  be  satisfied — 

(a)  that  probate  duty  has  been  paid  in  respect  of  so  much  (if 

any)  of  the  estate  as  is  liable  to  probate  duty  in  the 
United  Kingdom ;  and 

(b)  in  the  case  of  letters  of  administration,  that  security  has 

been  given  in  a  sum  sufficient  in  amount  to  cover  the 
property  (if  any)  in  the  United  Kingdom  to  which  the 
letters  of  administration  relate ; 

and  may  require  such  evidence,  if  any,  as  it  thinks  fit  as  to  the 

domicile  of  the  deceased  person, 

(3.)  The  court  may  also,  if  it  thinks  fit,  on  the  application  of 

any  creditor,  require,  before  sealing,  that  adequate  security  be 
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given  for  the  p^ment  of  debts  due  from  the  estate  to  creditors 
residing  in  the  United  Elingdom. 

(4.)  For  the  purposes  of  this  section,  a  duplicate  of  any  probate 
or  letters  of  administration  sealed  with  the  seal  of  the  court 
granting  the  same,  or  a  copy  thereof  certified  as  correct  by  or 
under  the  authority  of  the  court  granting  the  same,  shall  hare 
the  same  effect  as  the  original. 

(5.)  Bules  of  court  may  be  made  for  regulating  the  procedure 
and  practice,  including  fees  and  costs,  in  courts  of  the  United 
Kingdom,  on  and  incidental  to  an  application  for  sealing  a  probate 
or  letters  of  administration  granted  in  a  British  possession  to 
which  this  act  applies.  Such  rules  shall,  so  far  as  they  relate  to 
probate  duty,  be  made  with  the  consent  of  the  Treasury,  and, 
subject  to  any  exceptions  and  modifications  made  by  such  rules, 
the  enactments  for  the  time  being  in  force  in  relation  to  probate 
duty  (including  the  penal  provisions  thereof)  shall  apply  as  if  the 
person  who  applies  for  sealing  under  this  section  were  a  person 
applying  for  probate  or  letters  of  administration. 

3.  This  act  shall  extend  to  authorise  the  sealing  in  the  United 
Kingdom  of  any  probate  or  letters  of  administration  granted  by 
a  Britsh  court  in  a  foreign  country,  in  like  manner  as  it  authorises 
the  sealing  of  a  probate  or  letters  of  administration  granted  in  a 
British  possession  to  which  this  act  applies,  and  the  provisions  of 
this  act  shall  apply  accordingly  with  the  necessary  modifications. 

4. — (1.)  Every  Order  in  Council  made  under  this  act  shall  be 
laid  before  both  Houses  of  Parliament  as  soon  as  may  be  after  it  is 
made,  and  shall  be  published  under  the  authority  of  Her  Majesty's 
Stationery  Office. 

(2.)  Her  Majesty  the  Queen  in  Council  may  revoke  or  alter 
any  Order  in  Council  previously  made  under  this  act. 

(3.)  Where  it  appears  to  Her  Majesty  in  Council  that  the 
legislature  of  part  of  a  British  possession  has  power  to  make  the 
provision  requisite  for  bringing  this  axst  into  operation  in  that 
part,  it  shall  be  lawful  for  Her  Majesty  to  direct  by  Order  in 
Council  that  this  act  shall  apply  to  that  part  as  if  it  were  a 
separate  British  possession,  and  thereupon,  while  the  Order  is  in 
force,  this  act  shall  apply  accordingly. 

6.  This  act  when  applied  by  an  Order  in  Council  to  a  Britash. 
possession  shall,  subject  to  the  provisions  of  the  Order,  apply  to 
probates  and  letters  of  administration  granted  in  that  possesaicn 
either  before  or  after  the  passing  of  this  act. 

6.  In  this  act — 

The  expression  "  court  of  probate "  means  any  coart  get 
authority,  by  whatever  name  designated,  having  jurisdiction 
in  matters  of  probate,  and  in  Scotland  means  the  alieriff 
court  of  the  county  of  Edinburgh  : 

The  expressions  "  probate  "  and  "  letters  of  administration. " 
include  confirmation  in  Scotland,  and  any  instrument 
having  in  a  British  possession  the  same  effect  which  under 
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English  law  is  given  to  probate  and  letters  of  administration 

respectively : 
The  expression  "  probate  duty  "  includes  any  duty  payable  on 

the  value  of  the  estate  and  effects  for  which  probate  or 

letters  of  administration  is  or  are  granted : 
The  expression  "  British  court  in  a  foreign  country "  means 

any  British  court  having  jurisdiction  out  of  the  Queen's 

dominions  in  pursuance  of  an  Order  in  Council,  whether 

made  imder  any  act  or  otherwise. 

7.  This  act  may  be  cited  as  the  Colonial  Probates  Act,  1892. 


WITNESSES  (PUBLIC  INQDIEIES)  PROTECTION  ACT,  1892. 

55  &  56  Vict.  o.  64. 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

1.  In  this  act  the  word  *'  inquiry  "  shall  mean  any  inquiry 
held  under  the  authority  of  any  royal  commission  or  by  any 
committee  of  either  house  of  parliament,  or  pursuant  to  any 
statutory  authority,  whether  the  evidence  at  such  inquiry  is  or  is 
not  given  on  oath,  but  shall  not  include  any  inquiry  by  any  court 
of  justice. 

2.  Every  person  who  commits  any  of  the  following  acts,  that 
is  to  say,  who  threatens,  or  in  any  way  punishes,  damnifies,  or 
injures,  or  attempts  to  punish,  damnify,  or  injure,  any  person  for 
having  given  evidence  upon  any  inquiry,  or  on  account  of  the 
evidence  which  he  has  given  upon  any  such  inquiry,  shall,  unless 
such  evidence  was  g^iven  in  bad  faith,  be  guilty  of  a  mis- 
demeanor, and  be  liable  upon  conviction  thereof  to  a  maximum 
penalty  of  one  hundred  pounds,  or  to  a  maximum  imprisonment 
of  three  months. 

3.  A  prosecution  for  any  offence  under  this  act  may  be  heard 
and  determined  by  a  court  of  summary  jurisdiction  under  the 
Summary  Jurisdiction  Acts,  provided  that  should  either  the 
complainant  or  the  party  charged  object  to  the  case  being  dealt 
with  summarily,  the  court  shall  send  such  case  for  trial  to  the 
quarter  sessions  or  assizes,  or  in  cases  arising  within  the  metro- 
politan area  to  the  central  criminal  court. 

4.  It  shall  be  lawful  for  any  court  before  which  any  person 
may  be  convicted  of  any  offence  under  this  act,  if  it  thinks  fit,  in 
addition  to  sentence  or  punishment  by  way  of  fine  or  imprison- 
ment, to  condemn  such  person  to  pay  the  whole  or  any  part  of 

jK'  the  costs  and  expenses  incurred  in  and  about  the  prosecution  and 
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convictioii  for  the  offence  of  wbich  he  shall  be  convicted,  and, 
upon  the  application  of  the  complainant,  and  immediately  after 
Buch  conviction,  to  award  to  complainant  any  sum  of  money 
which  it  may  think  reasonable,  having  regard  to  all  the  circum- 
stances of  the  case,  by  way  of  satisfaction  or  compensation  for 
any  loss  of  situation,  wages,  status,  or  other  damnification  or 
injury  suffered  by  the  complainant  through  or  by  means  of  the 
offence  of  which  such  person  shall  be  so  convicted,  provided  that 
where  the  case  is  tried  before  a  jury,  such  jury  shall  determine 
what  amount,  if  any,  is  to  be  paid  by  way  of  satisfaction  or 
compensation. 

6.  The  amoimt  awarded  for  such  satisfaction  or  compensation, 
together  with  such  costs,  to  be  taxed  by  the  proper  officer  of  the 
court,  shall  be  deemed  a  judgment  debt  due  to  the  person  entitled 
to  receive  the  same  from  the  person  so  convicted,  and  be  recover- 
able accordingly. 

6.  In  the  application  of  this  act  to  Scotland  the  following 
modifications  shall  have  effect :— (I.)  A  court  of  summary  juris- 
diction means  the  sheriff.  (2.)  If  the  complainant  or  the  party 
charged,  as  in  section  three  of  this  act  mentioned,  objects  to  the 
case  being  dealt  with  summarily,  it  shall  be  sent  for  trial  by  the 
sheriff  with  a  jury,  or  by  the  High  Court  of  Justiciary,  as  hei 
Majesty's  advocate  shall  direct.  (3.)  Judgment  debt  means  a 
civu  debt,  and  such  debt  may  be  recovered  in  any  competent 
court. 

7.  Nothing  in  this  act  contained  shall  in  any  way  lessen  or 
affect  any  power  or  privilege  possessed  by  either  house  of  parlia- 
ment, or  any  power  given  by  statute  in  tiie  premises. 

8.  This  act  may  be  cited  as  the  Witnesses  (Public  Inquiries) 
Protection  Act,  1892. 
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Obdsb  XXX. 
Summons  for  Directum^. 

1. — (a)  Subject  as  hereinafter  mentioned,  in  every  action  a 
summons  for  directions  shall  be  taken  out  by  the  plaintiff, 
returnable  in  not  less  than  four  days. 

^b)  Such  summons  shall  be  taken  out  after  appearance  and 
before  the  plaintiff  takes  any  fresh  step  in  the  action,  other  than 
application  for  an  inj  unction,  or  for  a  receiver,  or  for  summaiy 
judgment  under  Order  XIY.,  or  to  enter  judgment  in  de&,ult  of 
defence  under  Order  XXYII.,  Bule  2. 

(c)  The  summons  shall  be  in  the  Form  No.  3  (a),  Appendix  K., 
with  such  variations  as  circumstances  may  require,  and  shall  be 
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addressed  to  and  served  upon  all  such  parties  to  the  action  as 
may  be  affected  thereby. 

(d)  This  Bule  shall  not  apply  to  Admiralty  actions  within  the 
meaning  of  section  34  of  the  Judicature  Act,  1873,  or  to  actions 
coming  under  the  provisions  of  Order  XVIIIa..,  or  to  proceedings 
commenced  by  originating  summons. 

(e)  Where,  under  Order  XVIIIa.,  the  defendant  applies  for  a 
statement  of  claim,  the  judge  may  deal  with  such  application  as 
if  the  plaintiff  had  been  entitled  to  take  out,  and  had  taken  out, 
a  summons  for  directions. 

2.  Upon  the  hearing  of  the  summons  the  court  or  a  judge  shall, 
so  far  as  practicable,  make  such  order  as  may  be  just,  with 
respect  to  all  the  interlocutory  proceedings  to  be  taken  in  the 
action  before  the  trial,  and  as  to  the  costs  thereof,  and  more 
particularly  with  respect  to  the  following  matters :  Pleading, 
particulars,  admissions,  discovery,  interrogatories,  inspection  of 
documents,  inspection  of  real  or  personal  property,  commissions, 
examination  of  witnesses,  place  and  mode  of  trial.  Such  order 
shall  be  in  the  Form  No.  4  (a),  Appendix  £,  with  such  variations 
as  circumstances  may  require. 

3.  No  affidavit  shall  be  made  or  used  on  the  hearing  of  the 
said  summons  except  by  special  order  of  the  court  or  a  judge. 

4.  On  the  hearing  of  the  summons,  any  party  to  whom  the 
summons  is  addressed  shall,  so  far  as  practicable,  apply  for  any 
order  or  directions  as  to  any  interlocutory  matter  or  thing  in  the 
action  which  he  may  desire. 

5.  Any  application,  subsequently  to  the  original  summons,  for 
any  directions  as  to  any  interlocutory  matter  or  thing,  by  any 
party,  shall  be  made  under  the  summons  by  two  dear  days' 
notice  to  the  other  party,  stating  the  grounds  of  the  application. 

6.  Any  application  by  any  party  wmch  mi&^ht  have  been  made 
at  the  hearing  of  the  original  summons  shall,  if  granted  on  any 
subsequent  application,  oe  granted  at  the  costs  of  the  party 
applying,  unless  the  court  or  a  judge  shall  be  of  opinion  that 
the  appBcation  could  not  properly  have  been  made  at  the  hearing 
of  the  original  summons. 

7.  On  the  hearing  of  the  summons  the  court  or  a  ][udee  may 
order  that  evidence  of  any  particxdar  fact,  to  be  specified  in  the 
order,  shall  be  given  by  statement  on  oath  of  information  and 
belief,  or  by  production  of  documents  or  entries  in  books,  or  by 
copies  of  documents  or  entries,  or  otherwise  as  the  court  or  judge 
may  direct  (a). 

8.  In  any  action  to  which  Eule  1  of  this  Order  applies,  if  the 
plaintiff  does  not,  within  fourteen  days  from  the  entry  of  the 
defendant's  appearance,  take  out  a  summons  for  directions  under 
this  Order,  or  for  summary  judgment  under  Order  XIV,,  the 

(a)  The  object  of  this  Rule  id  to  dispense,  to  a  certain  limited  oxtcnt,  with 
the  technical  rules  of  evidence.  BacrUin  v.  Chartered  Mercantile  dank,  (1895) 
2  Oh.  488. 
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defendant  shall  be  at  liberty  to  apply  for  an  order  to  dismiss  the 
action,  and  upon  such  application  the  judge  may  either  dismiss 
the  action  on  such  terms  as  may  be  just,  or  may  deal  with  such 
application  in  all  respects  as  if  it  were  a  summons  for  directions 
under  this  Order. 

Obder  xxxvn. 

I.  Evidence  Generally. 

1.  In  the  absence  of  any  agreement  in  writing  between  the 
solicitors  of  all  parties,  and  subject  to  these  rules,  the  witnesses 
at  the  trial  of  any  action  or  at  any  assessment  of  damages  shall 
be  examined  vivd  voce  and  in  open  court,  but  the  court  or  a  judge 
may  at  any  time  for  sufficient  reason  order  that  any  particular 
fact  or  facts  may  be  proved  by  affidavit,  or  that  the  affidavit  of 
any  witness  may  be  read  at  the  hearing  or  trial,  on  such  condi- 
tions as  the  court  or  judge  may  think  reasonable,  or  that  any 
witness  whose  attendance  in  court  ought  for  some  sufficient  cause 
to  be  dispensed  with  be  examined  by  interrogatories  or  otherwise 
before  a  commissioner  or  examiner;  provided  that,  where  it 
appears  to  the  court  or  judge  that  the  other  party  bond  fide 
desires  the  production  of  a  witness  for  cross-examination,  and 
that  such  witness  can  be  produced,  an  order  shall  not  be  made 
authorizing  the  evidence  oi  such  witness  to  be  given  by  affidavit. 

2.  In  default  actions  in  rem,  and  in  references  in  admiralty 
actions,  evidence  may  be  given  by  affidavit. 

3.  An  order  to  read  evidence  taken  in  another  cause  or  matter 
shall  not  be  necessary,  but  such  evidence  may,  saving  all  just 
exceptions,  be  read  on  ea;  parte  applications  by  leave  of  the  court 
or  a  judge,  to  be  obtained  at  the  time  of  making  any  such  appli- 
cation, and  in  any  other  case  upon  the  party  desiring  to  use  such 
evidence  giving  two  days  previous  notice  to  the  other  parties  of 
his  intention  to  read  such  evidence. 

4.  Office  copies  of  all  writs,  records,  pleadings,  and  documents 
filed  in  the  High  Court  of  Justice  shall  be  admissible  in  evidence 
in  all  causes  and  matters  and  between  all  persons  or  parties,  to 
the  same  extent  as  the  original  would  be  admissible. 

H.  Examination  of  Witnesses. 

5.  The  court  or  a  judge  may,  in  any  cause  or  matter  where 
it  shall  appear  necessary  for  the  purposes  of  justice,  make  any 
order  for  tne  examination  upon  oath  before  the  court  or  judge 
or  any  officer  of  the  court,  or  any  other  person  and  at  any  place, 
of  any  witness  or  person,  and  may  empower  any  party  to  any 
such  cause  or  matter  to  give  such  deposition  in  evidence  therein 
on  such  terms,  if  any,  as  the  court  or  a  judge  may  direct. 

6.  An  order  for  a  commission  to  examine  witnesses  shall  be  in 
the  Form  No.  36,  in  Appendix  K.,  and  the  writ  of  commission 
shall  be  in  the  Form  No.  13,  in  Appendix  J.,  with  such  varia- 
tions as  circumstances  may  require. 
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6 A.  If  in  any  case  the  court  or  a  judge  shall  so  order,  there 
shall  be  issued  a  request  to  examine  witnesses  in  lieu  of  a  com- 
mission. The  Forms  1  and  2  in  the  Appendix  hereto  shall  be 
used  for  such  order  and  request  respectively,  with  such  variation 
as  circumstances  may  require,  and  may  be  cited  as  Forms  STa 
and  37b  in  Appendix  K. 

7.  The  court  or  a  judge  may  in  any  cause  or  matter  at  any 
stage  of  the  proceedings  order  the  attendance  of  any  person  for 
the  purpose  of  producing  any  writings  or  other  documents  named 
in  the  order  which  the  court  or  judge  may  think  fit  to  be  pro- 
duced :  provided  that  no  person  shfiLll  be  compelled  to  produce 
under  any  such  order  any  writing  or  other  document  which  he 
could  not  be  compelled  to  produce  at  the  hearing  or  trial. 

8.  Any  person  wilfully  disobeying  any  order  requiring  his 
attendance  for  the  purpose  of  being  examined  or  producing  any 
document  shall  be  deemed  guilty  of  contempt  of  court,  and  may 
be  dealt  with  accordingly. 

9.  Any  person  required  to  attend  for  the  purpose  of  being 
examined  or  of  producing  any  document  shall  be  entitled  to  the 
like  conduct  money  and  payment  for  expenses  and  loss  of  time 
as  upon  attendance  at  a  trial  in  court. 

10.  Where  any  witness  or  person  is  ordered  to  be  examined 
before  any  officer  of  the  court,  or  before  any  person  appointed 
for  the  purpose,  the  person  taking  the  examination  shall  be 
furnished  by  the  party  on  whose  application  the  order  was  made 
with  a  copy  of  the  writ  and  pleadings,  if  any,  or  with  a  copy  of 
the  documents  necessary  to  inform  the  person  taking  the  exami- 
nation of  the  questions  at  issue  between  the  parties. 

11.  The  examination  shall  take  place  in  the  presence  of  the 
parties,  their  counsel,  solicitors,  or  agents,  and  the  witnesses 
shall  be  subject  to  cross-examination  and  re-examination. 

12.  The  depositions  taken  before  an  officer  of  the  court,  or 
before  any  other  person  appointed  to  take  the  examination,  shall 
be  taken  down  in  writing  by  or  in  the  presence  of  the  examiner, 
not  ordinarily  by  question  and  answer,  but  so  as  to  represent  as 
nearly  as  may  be  the  statement  of  the  witness,  and  when  com- 
pleted shall  be  read  over  to  the  witness  and  signed  by  him  in 
the  presence  of  the  parties,  or  such  of  them  as  may  think  fit  to 
attend.  If  the  witness  shall  refuse  to  sign  the  depositions,  the 
examiner  shall  sign  the  same.  The  examiner  may  put  down 
any  particular  question  or  answer  if  there  should  appear  any 
special  reason  for  doing  so,  and  may  put  any  question  to  the 
witness  as  to  the  meaning  of  any  answer,  or  as  to  any  matter 
arising  in  the  course  of  the  examination.  Any  questions  which 
may  be  objected  to  shall  be  taken  down  by  the  examiner  in  the 
depositions,  and  he  shall  state  his  opinion  thereon  to  the  counsel, 
solicitors,  or  p£u*ties,  and  shall  refer  to  such  statement  in  the 
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depositions,  but  he  shall  not  have  power  to  decide  upon  the 
materiality  or  relevancy  of  any  question. 

13.  If  any  person  duly  summoned  by  subpcena  to  attend  for 
examination  shall  refuse  to  attend,  or  if,  having  attended,  he 
shall  refuse  to  be  sworn  or  to  answer  any  lawful  question,  a 
certificate  of  such  refusal,  signed  by  the  examiner,  shall  be  filed 
at  the  central  office,  and  thereupon  the  party  requiring  the 
attendance  of  the  witness  may  apply  to  the  court  or  a  judge  ex 
parte  or  on  notice  for  an  order  directing  the  witness  to  attend, 
or  to  be  sworn,  or  to  answer  any  question,  as  the  case  may  be. 

14.  If  any  witness  shall  object  to  any  question  which  may  be 
put  to  him  before  an  examiner,  the  question  so  put,  and  the 
objection  of  the  witness  thereto,  shaU  be  taken  down  by  the 
examiner,  and  transmitted  by  him  to  the  central  office  to  be 
there  filed,  and  the  validity  of  the  objection  shall  be  decided  by 
the  court  or  a  judge. 

15.  In  any  case  under  the  two  last  preceding  Bules,  the  court 
or  a  judge  shall  have  power  to  order  the  witness  to  pay  any 
Costs  occasioned  by  his  refusal  or  objection. 

16.  When  the  examination  of  any  witness  before  any  examiner 
shall  have  been  concluded,  the  original  depositions,  authenticated 
by  the  signature  of  the  examiner,  shall  be  transmitted  by  him  to 
the  central  office,  and  there  filed. 

17.  The  person  taking  the  examination  of  a  witness  under 
these  Erules  may,  and  if  need  be  shall,  make  a  special  report  to 
the  court  touching  such  examination  and  the  conduct  or  absence 
of  any  witness  or  other  person  thereon,  and  the  court  or  a  judge 
may  direct  such  proceedings  and  make  such  order  as  upon  the 
report  they  or  he  may  think  iust. 

18.  Except  where  by  this  Order  otherwise  provided,  or  directed 
by  the  court  or  a  judc^e,  no  deposition  shall  be  given  in  evidence 
at  the  hearing  or  trial  of  the  cause  or  matter  without  the  consent 
of  the  party  against  whom  the  same  may  be  offered,  imless  the 
court  or  judge  is  satisfied  that  the  deponent  is  dead,  or  beyond 
the  jurisdiction  of  the  court,  or  unable  from  sickness  or  other 
infirmity  to  attend  the  hearing  or  trial,  in  any  of  which  cases 
the  depositions  certified  under  the  hand  of  the  person  taking 
the  examination  shall  be  admissible  in  evidence  saving  all  just 
exceptions  without  proof  of  the  signature  to  such  certificate. 

19.  Any  officer  of  the  court,  or  other  person  directed  to  take 
the  examination  of  any  witness  or  person,  may  administer  oaths. 

20.  Any  party  in  any  cause  or  matter  may  by  suhpcma  ad 
testificandum  or  duces  tecum  require  the  attendance  of  any  witness 
before  an  officer  of  the  court,  or  other  person  appointed  to  take 
the  examination,  for  the  purpose  of  using  his  evidence  upon  any 
proceeding  in  the  cause  or  matter  in  like  manner  as  such 
witness  would  be  bound  to  attend  and  be  examined  at  the 
hearing  or  trial;  and  any  party  or  witness  having  made  an 
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affidavit  to  be  used  or  which  shall  be  used  on  any  proceeding  in 
the  cause  or  matter  shall  be  bound  on  being  served  with  such 
subpoma  to  attend  before  such  officer  or  person  for  cross-exami- 
nation. 

21.  Evidence  taken  subsequently  to  the  hearing  or  trial  of 
any  cause  or  matter  shall  be  taken  as  nearly  as  may  be  in  the 
same  manner  as  evidence  taken  at  or  with  a  view  to  a  trial. 

22.  The  practice  with  reference  to  the  examination,  cross- 
examination,  and  re-examination  of  witnesses  at  a  trial  shall 
extend  and  be  applicable  to  evidence  taken  in  any  cause  or 
matter  at  any  stage. 

23.  The  practice  of  the  court  vnth  respect  to  evidence  at  a 
trial,  when  applied  to  evidence  to  be  taken  before  an  officer  of 
the  court  or  other  person  in  any  cause  or  matter  after  the  hearing 
or  trial,  shall  be  subject  to  any  special  directions  which  may  be 
given  in  any  case. 

24.  No  affidavit  or  deposition  filed  or  made  before  issue  joined 
in  any  cause  or  matter  shall  without  special  leave  of  the  court  or 
a  judge  be  received  at  the  hearing  or  trial  thereof,  unless  within 
one  month  after  issue  joined,  or  within  such  longer  time  as  may 
be  allowed  by  special  leave  of  the  court  or  a  judge,  notice  in 
writing  shall  have  been  given  by  the  party  intending  to  use  the 
same  to  the  opposite  party  of  his  intention  in  that  behalf. 

25.  All  evidence  taken  at  the  hearing  or  trial  of  any  cause  or 
matter  may  be  used  in  any  subsequent  proceedings  in  the  same 
cause  or  matter. 

m.  JSuhpcena, 

26.  Where  it  is  intended  to  sue  out  a  subpcena,  a  pracipe  for 
that  purpose,  in  the  Form  No.  21  in  Appendix  G.,  and  con- 
taining the  name  or  firm  and  the  place  of  business  or  residence 
of  the  solicitor  intending  to  sue  out  the  same,  and,  where  such 
solicitor  is  ag^nt  only,  then  also  the  name  or  firm  and  place  of 
business  or  residence  of  the  principal  solicitor,  shall  in  all  cases 
be  delivered  and  filed  at  the  central  office. 

27.  A  writ  of  auhpcena  shall  be  in  one  of  the  Forms  1  to  7  in 
Appendix  J.,  with  such  variations  as  circumstances  may  require. 

28.  Where  a  aubposna  is  required  for  the  attendance  of  a 
witness  for  the  purpose  of  proceedings  in  chambers,  such  subpoena 
shall  issue  from  the  central  office  upon  a  note  from  the  judge. 

29.  Every  subpoma  other  than  a  subpoena  duces  tecum  shall 
contain  three  names  where  necessary  or  reqiured,  but  may  con- 
tain any  larger  number  of  names. 

30.  No  more  than  three  persons  shall  be  included  in  one 
subpoena  duces  iecumy  and  the  party  suing  out  the  same  shall  be 
at  liberty  to  sue  out  a  subpoena  for  each  person  if  it  shall  be 
deemed  necessary  or  desirable. 

31.  In  the  interval  between  the  suing  out  and  service  of  any 
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auhpcma  the  party  suing  out  the  same  may  correct  any  eiror  in  f}ie 
names  of  parties  or  witnesses,  and  may  have  the  writ  re-sealed 
upon  leaving  a  corrected  pracipe  of  such  subpcena  marked  with 
the  words  '*  altered  and  re-sealed/'  and  signed  with  the  name 
and  address  of  the  solicitor  suing  out  the  same. 

32.  The  service  of  a  Buhpisna  shall  be  effected  by  deliyering  a 
copy  of  the  writ,  and  of  the  indorsement  thereon,  and  at  uie 
same  time  producing  the  original  writ. 

33.  Affidavits  filed  for  the  purpose  of  proving  the  service  of  a 
sttbpcena  upon  any  defendant  must  state  when,  where,  and  how, 
and  by  whom,  such  service  was  effected. 

34.  The  service  of  any  tubpcena  shall  be  of  no  validity  if  not 
made  within  twelve  weeks  after  the  teste  of  the  writ. 


Ordbe  XXX  Vlli. 
I.  Affidavits  and  Depositions. 

1.  Upon  any  motion,  petition,  or  summons,  evidence  may  be 
given  by  affidavit;  but  the  court  or  a  judge  may,  on  the  appli- 
cation of  either  party,  order  the  attendance  for  cross-examination 
of  the  person  making  any  such  affidavit. 

2.  Every  affidavit  shall  be  intituled  in  the  cause  or  matter  in 
which  it  is  sworn ;  but  in  every  case  in  which  there  are  more  than 
one  plaintiff  or  defendant,  it  shall  be  sufficient  to  state  the  full 
name  of  the  first  plaintiff  or  defendant  respectively,  and  that  there 
are  other  plaintiffs  or  defendants,  as  the  case  may  be ;  and  the 
costs  occasioned  by  any  unnecessary  prolixity  in  any  such  title 
shall  be  disallowed  by  the  taxing  officer. 

3.  Affidavits  shall  be  confined  to  such  facts  as  the  witness  is 
able  of  his  own  knowledge  to  prove,  except  on  interlocutoiy 
motions,  on  which  statements  as  to  his  belief,  with  the  grounds 
thereof,  may  be  admitted.  The  costs  of  every  affidavit  which 
shall  unnecessarily  set  forth  matters  of  hearsay,  or  argumentative 
matter,  or  copies  of  or  extracts  from  documents,  shall  be  paid  by 
the  party  filing  the  same. 

4.  Affidavits  sworn  in  England  shall  be  sworn  before  a  judge, 
district  registrar,  commissioner  to  administer  oaths,  or  officer  em- 
powered under  these  rules  to  administer  oaths. 

5.  Every  commissioner  to  administer  oaths  shall  express  the 
time  when  and  the  place  where  he  shall  take  any  affidavit,  or  the 
acknowledgment  of  any  deed,  or  recognizance;  otherwise  the 
same  shall  not  be  held  authentic,  nor  be  admitted  to  be  filed  or 
enrolled  without  the  leave  of  the  court  or  a  judge  ;  and  every  such 
commissioner  shall  express  the  time  when,  and  the  place  where^ 
he  shall  do  any  other  act  incident  to  his  office. 

6.  All  examinations,  affidavits,  declarations,  affirmations,  and 
attestations  of  honour  in  causes  or  matters  depending  in  the  High 


RULES  OP  THE  SUPREME  COURT.        605 

Court,  and  also  acknowledgments  required  for  the  purpose  of 
enrolling  any  deed  in  the  central  office,  may  be  sworn  and  taken 
in  Scotland  or  Ireland  or  the  Channel  Islands,  or  in  any  colony, 
island,  plantation,  or  place  under  the  dominion  of  her  Majesty  in 
foreign  parts,  before  any  judge,  court,  notary  public,  or  person 
lawfully  authorized  to  administer  oaths  in  such  country,  colony, 
island,  plantation,  or  place  respectively,  or  before  any  of  her 
Majesty's  consuls  or  vice-consuls  in  any  foreign  parts  out  of  her 
Majesty's  dominions ;  and  the  judges  and  other  officers  of  the 
High  Court  shall  take  judicial  notice  of  the  seal  or  signature,  as 
the  case  may  be,  of  any  such  court,  judge,  notary  public,  person, 
consul,  or  vice-consul,  attached,  appended^  or  subscribed  to  any 
such  examinations,  affidavits,  affirmations,  attestations  of  honour, 
declarations,  acknowledgments,  or  to  any  other  deed  or  document. 

7.  Every  affidavit  shaU  be  drawn  up  in  the  first  person,  and 
shall  be  divided  into  paragraphs,  and  every  paragraph  shall  be 
numbered  consecutively,  and  as  nearly  as  may  be  shall  be  confined 
to  a  distinct  portion  of  the  subject.  Every  affidavit  shall  be 
written  or  printed  book  wise.  No  costs  shall  be  allowed  for  any 
affidavit  or  part  of  an  affidavit  substantially  departing  from  this 
rule. 

8.  Every  affidavit  shall  state  the  description  and  true  place  of 
abode  of  the  deponent. 

9.  In  every  affidavit  made  by  two  or  more  deponents  the  names 
of  the  several  persons  making  the  affidavit  shall  be  inserted  in 
the  jurat,  except  that  if  the  affidavit  of  all  the  deponents  is  taken 
at  one  time  by  the  same  officer  it  shall  be  sufficient  to  state  that 
it  was  sworn  by  both  (or  all)  of  the  **  above-named  "  deponents. 

10.  Every  affidavit  or  other  proof  used  in  admiralty  actions 
shall  be  filed  in  the  admiralty  registry :  every  affidavit  used  in 
probate  actions  shall  be  filed  in  the  probate  registry  :  every  affi- 
davit used  on  the  crown  side  of  the  Queen's  Bench  Division  shall 
be  filed  in  the  Crown  Office  Department :  every  affidavit  used  in 
a  cause  or  matter  proceeding  in  a  district  registry  shall  be  filed 
there,  and  every  other  affidavit  used  shall  be  filed  in  the  central 
office.  There  shaU  be  indorsed  on  every  affidavit  a  note  showing 
on  whose  behalf  it  is  filed,  and  no  affidavit  shall  be  filed  or  used 
without  such  note,  unless  the  court  or  a  judge  shall  otherwise 
direct. 

11.  The  court  or  a  judee  may  order  to  be  struck  out  from  any 
affidavit  any  matter  which  is  scandalous,  and  may  order  the  costs 
of  any  application  to  strike  out  such  matter  to  be  paid  as  between 
solicitor  and  client. 

12.  No  affidavit  having  in  the  jurat  or  body  thereof  any  inter- 
lineation, alteration  or  erasure,  shall  without  leave  of  the  court 
or  a  judge  be  read  or  made  use  of  in  any  matter  depending  in 
court  unless  the  interlineation  or  alteration  (other  than  by 
erasure)  is  authenticated  by  the  initials  of  the  officer  taking  the 
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affidavit,  or,  if  taken  at  tlie  central  office,  either  by  his  initials 
or  by  the  stamp  of  that  office,  nor  in  the  case  of  an  erasure, 
unless  the  words  or  figures  appearing  at  the  time  of  taking  the 
affidavit  to  be  written  on  the  erasure  are  re- written  and  signed 
or  initialled  in  the  margin  of  the  affidavit  by  the  officer  taking  it. 

13.  Where  an  affidavit  is  sworn  by  any  person  who  appears  to 
the  officer  taking  the  affidavit  to  be  illiterate  or  blind,  the  officer 
shall  certify  in  the  jurat  that  the  affidavit  was  read  in  his 
presence  to  the  deponent,  that  the  deponent  seemed  perfectly  to 
understand  it,  and  that  the  deponent  made  his  sigpnature  in  the 
presence  of  the  officer.  No  such  affidavit  shaU  be  used  in 
evidence  in  the  absence  of  this  certificate,  xmlees  the  court  or  a 
judge  is  otherwise  satisfied  that  the  affidavit  was  read  oyer  to 
and  appeared  to  be  perfectly  understood  by  the  deponent. 

14.  The  court  or  a  judge  may  receive  any  affidavit  sworn  for 
the  purpose  of  being  used  in  any  cause  or  matter,  notwithstand- 
ing any  defect  by  misdescription  of  parties  or  otherwise  in  the 
tide  or  jurat,  or  any  other  irregtilarity  in  the  form  thereof,  and 
may  direct  a  memorandum  to  be  made  on  the  document  that  it 
has  been  so  received. 

15.  In  cases  in  which  by  the  present  practice  an  original 
affidavit  is  allowed  to  be  used,  it  shall  before  it  is  used  be 
stamped  with  a  proper  filing  stamp,  and  shall  at  the  time  when 
it  is  used  be  delivered  to  and  left  with  the  proper  officer  in  court 
or  in  chambers,  who  shaU  send  it  to  be  filed.  An  office  copy  of 
an  affidavit  may  in  all  cases  be  used,  the  original  affidavit  having 
been  previously  filed,  and  the  copy  duly  authenticated  with  the 
seal  of  the  office. 

16.  No  affidavit  shall  be  sufficient  if  sworn  before  the  solicitor 
acting  for  the  party  on  whose  behalf  the  affidavit  is  to  be  used, 
or  before  any  agent  or  correspondent  of  such  solicitor,  or  before 
the  party  himself  (a). 

17.  Any  affidavit  which  would  be  insufficient  if  sworn  before 
the  solicitor  himself  shall  be  insufficient  if  sworn  before  his  derk, 
or  partner. 

18.  Where  a  special  time  is  limited  for  filing  affidavits,  no 
affidavit  filed  after  that  time  shall  be  used,  unless  by  leave  of 
the  court  or  a  judge. 

19.  Except  by  leave  of  the  court  or  a  judge  no  order  made 
ex  parte  in  court  founded  on  any  affidavit  shall  be  of  any  force 
unless  the  affidavit  on  which  the  application  was  made  was 
actually  made  before  the  order  was  applied  for,  and  produced  or 
filed  at  the  time  of  making  the  motion. 

19a.  The  consent  of  a  new  trustee  to  act  shall  be  sufficiently 
evidenced  by  a  written  consent  signed  by  him  and  verified  by 
the  signature  of  his  solicitor.    Form  1  in  the  Appendix  hereto 

(a)  See  now  GommiflsionerB  for  Oaths  Act,  1889  (52  Viot.  o.  10),  8. 1. 
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Bkall  be  used  with  sucli  yariations  as  circumstancos  may  require, 
and  may  be  cited  as  Form  29  in  Appendix  L. 

II.  Affidavits  and  Evidence  in  Chambers, 

20.  The  party  intending  to  use  any  affidavit  in  support  of  any 
applioation  made  by  him  in  cbambers  in  the  Chancery  Division 
shall  give  notice  to  the  other  parties  concerned  of  his  intention 
in  that  behalf. 

21.  All  affidavits  which  have  been  previously  made  and  read 
in  court  upon  any  proceeding  in  a  cause  or  matter  may  be  used 
before  the  judge  in  chambers. 

22.  Every  alteration  in  an  account  verified  by  affidavit  to  be 
left  at  chambers  shall  be  marked  with  the  initials  of  the  com- 
missioner or  officer  before  whom  the  affidavit  is  sworn,  and  such 
alterations  shall  not  be  made  by  erasure. 

23.  Accounts,  extracts  from  parish  registers,  particulars  of 
creditors'  debts,  and  other  documents  referred  to  by  affidavit, 
shall  not  be  annexed  to  the  affidavit,  or  referred  to  in  the 
affidavit  as  annexed,  but  shall  be  referred  to  as  exhibits. 

24.  Every  certificate  on  an  exhibit  referred  to  in  an  affidavit 
signed  by  the  commissioner  or  officer  before  whom  the  affidavit 
is  sworn  shall  be  marked  with  the  short  title  of  the  cause  or 
matter. 

III.   Trial  on  Affidavit 

25.  Within  fourteen  days  after  a  consent  for  taking  evidence 
by  affidavit  as  between  the  parties  has  been  given,  or  within 
such  time  as  the  parties  may  agree  upon,  or  the  court  or  a  judge 
may  allow,  the  plaintiff  shall  file  his  affidavits  and  deliver  to  the 
defendant  or  his  solicitor  a  list  thereof. 

26.  The  defendant,  within  fourteen  days  after  delivery  of  such 
list,  or  within  such  time  as  the  parties  may  agree  upon,  or  the 
court  or  a  judge  may  allow,  shall  file  his  affidavits  and  deliver 
to  the  plaintiff  or  his  solicitor  a  list  thereof. 

27.  Within  seven  days  after  the  expiration  of  the  last-men- 
tioned fourteen  days,  or  such  other  time  as  aforesaid,  the 
plaintiff  shall  file  his  affidavits  in  reply,  which  affidavits  shall  be 
confined  to  matters  strictly  in  reply,  and  shall  deliver  to  the 
defendant  or  his  solicitor  a  list  thereof. 

28.  When  the  evidence  is  taken  by  affidavit,  any  party  de- 
siring to  cross-examine  a  deponent  who  has  made  an  affidavit 
filed  on  behalf  of  the  opposite  party  may  serve  upon  the  party 
by  whom  such  affidavit  has  been  filed  a  notice  in  writing, 
requiring  the  production  of  the  deponent  for  cross-examination 
at  the  Ixial,  such  notice  to  be  served  at  any  time  before  the 
expiration  of  fourteen  days  next  after  the  end  of  the  time 
allowed  for  filing  affidavits  in  reply,  or  within  such  time  as  in 
any  case  the  court  or  a  judge  may  specially  appoint ;  and  unless 
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such  deponent  is  produced  accordingly,  his  afBdavit  shall  not  be 
used  as  evidence  unless  by  the  special  leave  of  the  court  or  a 
judge.  The  party  producing  such  deponent  for  cross-examina- 
tion shaU  not  be  entitled  to  aemand  the  expenses  thereof  in  the 
first  instance  from  the  party  requiring  such  production. 

29.  The  party  to  whom  such  notice  as  is  mentioned  in  the 
last  preceding  Bule  is  given  shall  be  entitled  to  compel  the 
attendance  of  the  deponent  for  cross-examination  in  the  same 
way  as  he  might  compel  the  attendance  of  a  witness  to  be 
examined. 

30.  When  the  evidence  under  this  Order  is  taken  by  affidavit, 
such  evidence  shall  be  printed,  and  the  notice  of  trial  shall  be 
given  at  the  same  time  after  the  close  of  the  evidence  as  in 
other  cases  is  by  these  Bules  provided  after  the  close  of  the 
pleadings :  provided  that  other  affidavits  may  be  printed  if  all 
the  parties  interested  consent  thereto,  or  the  court  or  a  judge  so 
order;  provided  also  that  this  Bule  shall  not  apply  in  the 
Probate,  Divorce  and  Admiralty  Division  to  default  actions  in 
rentf  or  references  in  actions,  or  actions  for  limitation  of  liability, 
unless  the  court  or  a  judge  shall  otherwise  order. 


FORMS. 


No.  6. — IXTEHBOGATORIES. 

1 8     Ihere  put  the  letter  and  number]* 

In  the  High  Court  of  Justice. 
Division. 

Between  A.  B.,  plaintiff, 
and 
0.  D.,  E.  F.,  and  G.  H.,  defendants. 

Interrogatories  on  behalf  of  the  above-named  [  plaintiff y  or  de/tndant 
C.  D.]  for  tiie  examination  of  the  above-named  [<lefenaante  E.  F.  and 
G.  H.,  or  plaintiff  ], 

1.  Did  not,  &c. 

2.  Has  not,  &c. 

&c.        &o.        &c. 

IT  he  defendant  E.  F.  is  required  to  answer  the  inier^ 

rogatories  numbered  .] 

\^The  defendant  G.  H.  is  required  to  answer  the  inter- 
rogatories numbered  .] 
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No.  7. — Answer  to  Intekrogatories. 

[^Heading  as  in  Form  6.] 

The  answer  of  the  aboye-named  defendant  E.  F.  to  the  interrogatories 

for  hifl  examination  by  the  above-named  plaintiff. 
In  answer  to  the  said  interrogatories,  I,  the  aboye-named  E.  F., 
make  oath  and  say  as  follows : — 


No.  8. — ^Affidavit  as  to  Documents. 

18    [here  put  the  Utter  and  number]. 

In  the  ISigh.  Court  of  Justice. 
Division. 

Between  A.  B.,  plaintiff, 
and 
C.  D.,  defendant. 
To  Mr.  X.  Y.  Notice  filed  ,  188    . 

I,  the  above-named  defendant  C.  D.  make  oath  and  say  as  follows : — 

1.  I  have  in  my  possession  or  power  the  documents  relating  to  the 
matters  in  question  in  this  suit  set  forth  in  the  first  and  second  parts 
of  the  first  schedule  hereto. 

2.  I  object  to  produce  the  said  documents  set  forth  in  the  second 
part  of  the  said  first  schedule  hereto. 

3.  That  [here  state  upon  what  grounds  the  objection  is  made,  and  verify 
the /acts  as  far  as  may  be"]. 

4.  I  have  had,  but  have  not  now,  in  my  possession  or  power  the 
documents  relating  to  the  matters  in  question  in  this  suit  set  forth  in 
the  second  schedule  hereto. 

5.  The  last- mentioned  documents  were  last  in  my  possession  or 
power  on  [state  when], 

6.  That  [here  state  what  has  become  of  the  last-mentioned  documents, 
and  in  whose  possession  they  now  are], 

7.  According  to  the  best  of  my  knowledge,  information,  and  belief, 
I  have  not  now,  and  never  had  in  my  possession,  custody,  or  power,  or 
in  the  possession,  custody,  or  power  of  my  solicitors  or  agents,  solicitor 
or  agent,  or  in  the  possession,  custody,  or  power  of  any  other  persons 
or  person  on  my  benalf,  any  deed,  account,  book  of  account,  voucher, 
receipt,  letter,  memorandum,  paper,  or  writing,  or  any  copy  of  or 
extract  from  any  such  document,  or  any  other  document  whatsoever 
relating  to  the  matters  in  question  in  this  suit,  or  any  of  them,  or 
wherein  any  entry  has  been  made  relative  to  such  matters,  or  any  of 
them,  other  than  and  except  the  documents  set  forth  in  the  said  first 
and  second  schedides  hereto. 


F.  R  & 
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No.  9. — ^Notice  to  produce  Documents. 

[Seading  aa  in  Form  8.] 

Take  notice,  that  the  [nlaintiffor  de/endani']  requires  ^ou  to  piodaoe 
for  his  inspection  the  f oUowing  documents  referred  to  in  your  lUaie- 
ment  of  claim,  or  defence,  or  affidavit,  dated  the  day  of 

A.D.  ]. 

IDescrihe  documents  required,"] 

Solicitor  to  the 
ToZ., 

Solicitor  for 


No.  10. — ^Notice  to  inspect  Documents. 
\^Heading  as  m  Form  8.] 

Take  notice,  that  you  can  inspect  the  documents  mentioned  in  your 
notice  of  the  day  of  A.D.  [except  the  deed  numhertd 

in  tJiat  notice"]  at  [insert  place  of  inspection]  on  Thursday  next  tiie 
inst.,  between  the  hours  of  12  and  4  o'clock. 

Or,  that  the  [plainJtif  or  defendant]  objects  to  giving  you  inspection 
of  the  documents  mentioned  in  your  notice  of  the  day  of 

A.D.  ,  on  the  ground  that  [staie  the  ground]. 


No.  11. — ^Notice  to  admit  Documents. 

[Heading  as  in  Form  8.] 

Take  notice,  that  the  plaintiff  [or  defendant]  in  this  cause  pxopoees 
to  adduce  in  evidence  the  several  documents  hereiinder  specined,  and 
that  the  same  may  be  inspected  by  the  defendant  [or  plaintifi],  bis 
solicitor  or  agent,  at  on  ,  between  the  hours  of  ; 

and  the  defendant  [or  plaintiff]  is  hereby  required,  within  forty-eig^t 
hours  from  the  last-mentioned  hour,  to  admit  that  such  of  uie  said 
documents  as  are  specified  to  be  originals  were  respectively  written, 
signed,  or  executed  as  the^  purport  respectively  to  have  been ;  that 
such  as  are  specified  as  copies  are  true  copies ;  and  such  documentB  as 
are  stated  to  nave  been  served,  sent,  or  delivered,  were  so  served,  sent, 
or  delivered  respectively;  saving  all  just  exceptions  to  the  admis- 
sibility of  all  suon  documents  as  evidence  in  this  cause. 

Dated,  &c.  (Si^ed) 

To  E.  F.,  soliator  [or  agent]  for 
defendant  [or  plaintiff]. 
G.  H.,  solicitor  [or  agent]  for  plaintiff  [or  defendant]. 
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[^Here  describe  the  documents,  the  manner  of  doing  which  may  be  as 

follows : — ] 


Obiginals. 


DeMription  of  Documents. 


Deed  of  coYeniuit  between  A.  B.  and  C.  D.  first  part, 

and  E.  F.  second  part. 
Indenture  of  lease  from  A.  B.  to  C.  D. 
Indenture  of  release  between  A.  B.,  C.  D.  first  part,  &c. 
Letter,  defendant  to  plaintiff 
Policy  of  insurance  on  goods  by  ship  "Isabella*'  on 

voyage  from  Oporto  to  Liondon. 
Memorandum  of  agreement  between  G.  D.,  captain  of 

said  ship,  and  E.  F. 
Bill  of  exchange  for  100/.  at  three  months*  drawn  by 

A.  B.  on  and  accepted  by  C.  D.,  indorsed  by  £.  F.  and 

G.  H. 


Dates. 


January  1,  1848. 

February  1,  1848. 
February  2,  1848. 
March  1,  1848. 
December  3,  1847. 

January  1,  1848. 

May  1,  1849. 


COPIBS. 


Description  of  Documents. 


Begister  of  Wptism  of  A.  B.  in 

the  parish  of  X. 
Letter  —  plaintiff  to  defendant. 

Notice  to  produce  papers 


Becord  of  a  Judgment  of  the 
Court  of  Queen*s  Bench  in  an 
action,  F.  S.  r.  F.  N. 

Letters  Patent  of  King  Charles 
II.  in  the  Bolls  Chapel. 


January  1,  1848. 

February  1,  1848. 

March  1,  1848. 


Trinity  Term,  10th 
Vict. 

January  1, 1680. 


Oziginal  or  Duplicate 

served,  sent  or 
deliTered,  when,  how,  and 
by  whom. 


Sent  by  General  Post, 
February  2,  1848. 

Served  March  2«  1848, 
on  defendant's  at- 
torney by  E.  F., 
of . 


No.  12. — ^Notice  to  admit  Facts. 
IHeading  as  in  Form  8.] 

Take  notice,  that  the  plaintiff  for  defendant^  in  this  cause  requires 
the  defendant  lor  plaintiff']  to  admit,  for  the  purposes  of  this  cause 
only,  the  seyeral  facts  respectively  hereunder  specified ;  and  the 
idefendant  [or  plaintiff']  is  hereby  required,  within  six  days  from  the 

Rr2 
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service  of  this  notice,  to  admit  the  said  several  facts,  saTinp  all  just 
exceptions  to  the  adimsaibility  of  such  facts  as  evidence  in  this  cause. 

Dated,  &c. 

G.  D.,  solicitor  [or  agent]  for  the  plaintiff  [or  defendant]. 
To  E.  F.,  solicitor  ^or  agent]  for  the  defendant  [or  plaintiff]. 
The  facts,  the  admission  of  which  is  required,  are — 

1.  That  John  Smith  died  on  the  1st  of  January,  1870. 

2.  That  he  died  intestate. 

3.  That  James  Smith  was  his  only  lawful  son. 

4.  That  Julius  Smith  died  on  the  1st  of  April,  1876. 

5.  That  Julius  Smith  never  was  married. 


No.  13. — ^Adkissioit  of  Facts,  ptjbsuaht  to  Noticb. 

Iffeading  as  in  Form  8.] 

The  defendant  [or  plaintiff]  in  this  cause,  for  the  purposes  of  this 
cause  only,  hereby  limits  the  several  &cts  respectively  hereonder 
specified,  subject  to  the  q^ualifications  or  limitations,  if  any,  here- 
under specified,  saving  all  just  exceptions  to  the  admissibility  of  such 
facts,  or  any  of  them,  as  evidence  in  this  cause. 

Provided  that  this  admission  is  made  for  the  purposes  of  this  action 
only,  and  is  not  an  admission  to  be  used  against  the  defendant  [or 

flamtiff]  on  any  other  occasion,  or  by  anyone  other  than  the  plaintiff 
or  defendant  or  party  requiring  the  nidmission']. 

Delivered,  &c. 

E.  F.,  solicitor  [or  agenf]  for  the  defendant  [or  plaintiff "], 
To  G.  H.,  solicitor  [or  agent^  for  the  plaintiff  [or  defendant^. 


Facts  admitted. 


1.  That  John  Smith,  died  on  the  lit  of 

January,  1870. 

2.  That  he  died  intestate. 

3.  That  Jaxnefl  Smith  was  hia  lawful 

son. 

4.  That  Julius  Smith  died. 

5.  ThatJuHus  Smith  never  was  married. 


QoaliflcatioDB  or  Umitatioiia,  if  asftnlijeflt 
to  whidi  they  are  admiUed. 


1. 

2. 

3.  But  not  that  he  was  his  only  lawfol 

son. 

4.  But  not  that  he  died  on  the  Isk 

of  April,  1876. 
6. 


No.  14. — ^Notice  to  produce  (oenebal  fo&m). 

[Heading  ae  in  Form  8.] 

Take  notice,  that  vou  are  hereby  required  to  produce  and  show  to 
the  court  on  the  trial  of  this  all  books,  papers,  letters,  copies  o{ 
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letters,  and  other  writings  and  documents  in  your  custody,  possession 
or  power,  containing  anj  entry,  memorandum,  or  minute  relating  to 
the  matters  in  question  in  this  ,  and  particularly 

Dated  the  day  of  18    . 

To  the  aboTe-named 


The  solicitor 


or  agent 


(Signed) 
of 

agent  for 
solicitor  for  the  above- 

named 


No.  20. — ^NoTioE  OF  Caoss-ezamination  07  Deponents  at  Trial. 

[^Heading  as  in  Form  8.] 

Take  notice,  that  the  intend  at  the  trial  of  this  action  to  cross- 

examine  the  several  deponents  named  and  described  in  the  schedule 
hereto  on  their  affidavits  therein  specified. 

And  also  take  notice,  that  you  are  hereby  required  to  produce  the 
said  deponents  for  such  cross-examination  before  the  court  aforesaid. 


Dated  the 


day  of  18 

(Signed) 

Agent  for 
of 


Solicitor  for  the 


To 


The  Schedule  above  referred  to. 


Name  of  Deponent. 


Date  when  AfBdavit  fQed. 


614  COUNTY  COURT  RULES,  1889- 

COUNTY  COUET  EULES,  1889. 

Obdeb  AVI. 
Discovery  and  Inspection, 

1.  Either  party  to  an  action  or  matter  may,  without  filing  an 
affidavit,  by  leaye  of  the  judge  or  registrar,  deliver  interrogatories 
in  writing  for  the  examination  of  any  one  or  more  of  the  opposite 
parties,  and  such  interrogatories  when  delivered  shall  have  a 
note  at  the  foot  thereof,  stating  which  of  such  interrogatoriee 
each  of  such  parties  is  to  answer  :  Provided  that  interrogatories 
which  do  not  relate  to  any  question  in  the  action  or  matter  shall 
be  deemed  irrelevant,  notwithstanding  that  they  might  be  ad- 
missible on  the  oral  cross-examination  of  a  witness. 

2.  If  leave  be  granted,  an  order  shall  be  drawn  up  by  the 
registrar  and  served.  Such  order  shall  be  according  to  the  fonn 
in  the  appendix  (a),  and  shall  specify  the  number  of  days  within 
which  the  interrogatories  are  to  be  delivered  by  the  applicant, 
and  also  the  time  within  which  the  affidavit  in  answer  is  to  be 
filed. 

3.  In  deciding  upon  any  application  for  leave  to  exhibit  inter- 
rogatories, the  judge  or  registrar  shall  take  into  account  any 
oner  which  may  be  made  by  the  party  sought  to  be  interrogated, 
to  deliver  particulars,  or  to  make  admissions,  or  to  produce 
documents  relating  to  the  subject  in  question,  or  any  of  them ; 
and  also  consider  whether  the  application  has  been  made  too 
early  in  the  proceedings  in  the  action  or  matter,  or  too  late  to 
allow  of  the  answers  being  used  at  the  hearing. 

4.  In  adjusting  the  costs  of  the  action  or  matter  inquiry  shall, 
at  the  instence  of  any  party,  be  made  into  the  propriety  of  exhi- 
biting such  interrogatories,  and  if  it  is  the  opinion  of  the  registrar 
on  taxation  or  of  the  judge,  either  with  or  without  an  application 
for  inquiiy,  that  such  interrogatories  have  been  exhibited  unrea- 
sonably, vexatiously,  or  at  improper  length,  the  costs  occasioned 
by  the  said  interrogatories  and  the  answers  thereto  shall  be  paid 
in  any  event  by  the  party  in  fault. 

5.  Interrogatories  shall  be  according  to  the  form  in  the  ap- 
pendix, with  such  variations  as  circumstances  may  require. 

6.  If  any  party  to  an  action  or  matter  be  a  body  corporate  or 
a  joint  stock  company,  whether  incorporated  or  not,  or  any  other 
body  of  persons,  empowered  by  law  to  sue  or  be  sued,  whether 
in  its  own  name  or  in  the  name  of  any  officer  or  other  person, 
any  opposite  party  may  apply  for  an  order  allowing  him  to 
deliver  interrogatories  to  any  member  or  officer  of  such  corpo- 
ration, company,  or  body,  and  an  order  may  be  made  accordingly. 

(a)  R.  9  of  1895  altera  the  Form,  by  annulling  Form  83  in  Appendix  6,  and 
Bubstitnting  88a. 
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7.  Any  objection  to  answer  any  one  or  more  of  seyeral  inter- 
rog^torieB,  on  the  ground  that  it  or  they  is  or  are  scandalous 
or  irrelevant,  or  not  bond  fide  for  the  purpose  of  the  action  or 
matter  or  that  the  subjects  inquired  into  are  not  sufficiently 
material  at  that  stage,  or  on  any  other  ground,  may  be  taken  in 
the  affidavit  in  answer. 

8.  Interrogatories  shall  be  answered  by  affidavit  according  to 
the  form  in  the  appendix  with  such  variations  as  circumstances 
may  require.  Such  affidavit  shall  be  filed  and  a  copy  thereof 
delivered  to  the  party  interrogating  within  the  time  named  in 
the  order  giving  leave  to  interrogate. 

9.  If  any  person  interrogated  omits  to  answer,  or  answers 
insufficiently,  the  party  interrogating,  after  giving  to  such  person 
two  dear  days'  notice  of  the  time  and  place  at  which  he  intends 
to  apply,  may  apply  to  the  judge  for  an  order  requiring  him  to 
answer,  or  to  answer  further,  as  the  case  may  be.  And  an  order 
may  be  made  requiring  him  to  answer,  or  to  answer  further,  either 
by  affidavit  or  by  vivd  voce  examination,  as  the  judge  may  direct. 

10.  Any  party  to  any  action  or  matter  may,  without  filing  any 
affidavit,  apply  to  the  judge  or  registrar  for  an  order  directing 
any  other  party  to  the  action  or  matter  to  make  discovery  on  oath 
of  the  documents  which  are  or  have  been  in  his  possession  or 
power,  relating  to  any  question  therein.  On  the  hearing  of  such 
application  the  judge  or  registrar  may  either  refuse  or  adjourn 
the  same,  if  satisfied  that  such  discovery  is  not  necessary  or  not 
necessary  at  that  stage  of  the  action  or  matter,  or  m&ke  such 
order,  either  generally  or  limited  to  certain  classes  of  documents, 
as  he  may,  in  his  discretion,  think  fit. 

•  11.  The  affidavit  to  be  made  by  a  party  against  whom  such 
order  as  is  mentioned  in  the  last  preceding  Eule  has  been  made, 
shall  specify  which,  if  any,  of  the  documents  therein  mentioned 
he  objects  to  produce,  and  on  what  groimds,  and  it  shall  be  ac- 
cording to  the  form  in  the  appendix,  with  such  variations  as 
circumstances  may  require.  Sucn  affidavit  shall  be  filed,  and  a 
copy  thereof  delivered  to  the  party  who  obtains  the  order  within 
the  time  named  in  the  order. 

12.  It  shall  be  lawful  for  the  judge  or  registrar,  at  any  time 
during  the  pendency  of  any  action  or  matter,  to  order  the  pro- 
duction upon  oath,  by  any  party  thereto,  of  such  of  the  documents 
in  his  possession  or  power,  relating  to  any  question  in  such  action 
or  matter,  as  the  judge  or  registrar  shall  think  right ;  and  the 
judge  or  registrar  may  deal  with  such  documents,  when  produced, 
in  such  matter  as  may  be  just. 

13.  Every  party  to  an  action  or  matter  shall  be  entitled,  at 
any  time,  by  notice  in  writing,  to  give  notice  to  any  other  party, 
in  whose  particulars,  notices,  or  affidavits  reference  is  made  to 
^ny  document,  to  produce  such  document  for  the  inspection  of 
tiie  party  giving  such  notice,  or  of  his  solicitor,  and  to  permit 
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him  or  them  to  take  copies  thereof;  and  any  party  not  complying 
with  such  notice  shall  not  afterwards  be  at  liberty  to  put  any 
sach  document  in  evidence  on  his  behalf  io  such  action  or  matter, 
unless  he  shall  satisfy  the  judge  that  such  document  relates  only 
to  his  own  title,  he  being  a  defendant  to  the  action  or  matter,  or 
that  he  had  some  other  cause  or  excuse  which  the  judge  shall 
deem  sufficient  for  not  complying  with  such  notice  ;  in  which  case 
the  judge  may  allow  the  same  to  be  put  in  evidence  on  such 
terms  as  to  costs  and  otherwise  as  the  judge  shall  think  fit. 

14.  Notice  to  any  party  to  produce  any  documents  under  the 
last  preceding  rule  shall  be  according  to  the  form  in  ihe  appendix, 
with  such  variations  as  circumstances  may  require. 

15.  The  party  to  whom  such  notice  is  given  shall,  within  two 
days  from  the  receipt  of  such  notice,  if  all  the  documents  therein 
referred  to  have  been  set  forth  by  him  in  such  affidavit  as  is 
mentioned  in  Bule  1 1  of  this  Order,  or  if  any  of  the  documents 
referred  to  in  such  notice  have  not  been  set  forth  by  him  in  any 
such  affidavit,  then  within  four  days  from  the  receipt  of  sudi 
notice,  deliver  to  the  party  giving  the  same  a  notice  stating  a 
time  within  three  days  from  the  delivery  thereof  at  which  the 
documents,  or  such  of  them  as  he  does  not  object  to  produce, 
may  be  inspected  at  the  office  of  his  solicitor,  or  in  the  case  of 
bankers'  books  or  other  books  of  account,  or  books  in  constant 
use  for  the  purposes  of  any  trade  or  business,  at  their  usual  place 
of  custody,  and  stating  which  (if  any)  of  the  documents  he  objects 
to  produce,  and  on  what  grounds.  Such  notice  shall  be  according 
to  the  form  in  the  appendix,  with  such  variations  as  circumstances 
may  require. 

16.  If  the  party  served  with  notice  under  Hule  15  of  this  Order 
omits  to  give  such  notice  of  a  time  for  inspection  or  objects  to 
give  inspection,  or  offers  inspection  elsewhere  than  is  provided 
by  such  rule,  the  judge  or  registrar  may,  on  the  application  of 
the  party  desiring  it,  make  an  order  for  inspection  in  such  place 
and  in  such  manner  as  he  may  think  fit ;  and,  except  in  the  case 
of  documents  referred  to  in  the  particulars,  notices,  or  affidavits 
of  the  party  against  whom  the  application  is  made,  or  disclosed 
in  his  affidavit  of  documents,  such  application  shall  be  founded 
upon  an  affidavit  showing  of  what  documents  inspection  is  sought, 
that  the  party  applying  is  entitled  to  inspect  them,  and  that  uiey 
are  in  the  possession  or  power  of  the  other  party. 

1 7.  In  any  pending  action  or  matter  an  order  upon  the  lord  of 
a  manor  to  allow  limited  inspection  of  the  court-rolls  may  be 
made  on  the  application  of  a  copyhold  tenant  supported  by  an 
affidavit  that  he  has  applied  for  inspection,  and  that  the  same 
has  been  refused. 

18.  In  any  action  against  or  by  a  high  bailiff  in  respect  of  any 
matters  connected  with  the  execution  of  his  office,  the  judge  or 
registrar  may,  on  the  application  of  either  party,  order  that  the' 
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affidavit  to  be  made  in  answer  either  to  interrogatories  or  to  an 
order  for  discovery  shall  be  made  by  the  officer  actually 
concerned. 

19.  If  any  party  fails  to  comply  with  an  order  to  answer 
interrogatories,  or  for  discovery  or  inspection  of  documents,  he 
shall  be  liable  to  attachment. 

20.  In  every  action  or  matter,  the  cost  of  discovery,  by 
interrogatories  or  otherwise,  shall,  unless  otherwise  ordered  by 
the  judge  or  registrar,  be  secured  in  the  £rst  instance  as  provided 
by  Kule  21  of  mis  Order,  by  the  party  seeking  such  discovery, 
and  shall  be  allowed  as  part  of  his  costs,  where,  and  only  where, 
such  discovery  shall  appear  to  the  judge  at  the  trial,  or,  if  there 
is  no  trial,  to  the  registrar  on  taxation,  to  have  been  reasonably 
asked  for. 

21  and  22.  Are  (m  to  amount  o/ security  to  be  paid  into  court  and 
payment  out  of  amount  paid  in. 


Oedeb  XVIII. 
Evidence, 

1.  Summonses  to  witnesses,  to  be  served  either  in  the  home  or 
in  any  foreign  district,  may  be  issued  without  leave,  and  may,  by 
leave  of  the  judge  or  registrar,  be  issued  in  blank  and  served  by 
the  party  applying  for  the  same  or  by  his  solicitor,  or  by  some 
person  in  the  permanent  and  exclusive  employment  of  the  party 
or  his  solicitor,  but  in  any  case  only  one  name  shall  be  inserted 
in  such  summons. 

2.  It  shall  be  sufficient  if  a  summons  to  a  witness  be  served 
within  a  reasonable  time ;  and  such  summons  shall  be  deemed  to 
have  been  properly  served  if  it  has  been  served  in  the  manner 
directed  in  Order  YII.  for  service  of  an  ordinary  summons. 

3.  Except  where  otherwise  provided  by  these  rules,  the 
evidence  of  witnesses  on  the  trial  of  any  action  or  hearing  of  any 
matter  shall  be  taken  orally  on  oath ;  and  where  by  these  rules 
evidence  is  required  or  permitted  to  be  taken  by  affidavit  such 
evidence  shall  nevertheless  be  taken  orally  on  oath  if  the  judge 
or  registrar  shall,  on  any  application  at  or  before  the  trial,  so 
direct. 

4.  Where  a  witness  served  with  a  summons  containing  a 
direction  for  the  production  of  any  documents  at  the  trial  shall 
not  produce  the  same,  the  judge  may,  upon  admission  or  proof 
that  the  summons  was  served  within  a  reasonable  time,  and  that 
such  documents  are  in  the  possession  or  power  or  under  the 
control  of  the  party  so  served,  and  that  they  relate  to  the  matter 
then  pending  before  him,  make  an  order  for  their  production  by 
the  witness,  and  may  deal  with  them,  when  produced,  and  with 
all  costs  occasioned  by  their  non-production  as  may  be  just: 
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Proyided  that  nothing  herein  shall  prevent  the  reoeiTing  of 
Beoondary  evidence  where  adnuBsible. 

5.  Where  a  party  desires  to  g^ve  in  evidence  any  document,  he 
may,  not  less  than  five  clear  days  before  the  trial,  give  notice  to 
any  other  party  in  the  action  or  matter  who  is  competent  to  make 
admissions  requiring  him  to  inspect  and  admit  such  document ; 
and  if  such  other  party  shall  not  within  three  days  after  receiving 
such  notice  make  such  admission,  any  expense  of  proving  the 
same  at  the  trial  shall  be  paid  by  him,  whatever  may  be  the 
result,  unless  the  court  shall  otherwise  order;  and  no  costs  of 
proving  any  document  shall  be  allowed  unless  such  notice  shall 
be  given,  except  in  cases  where,  in  the  opinion  of  the  registrar, 
on  taxation,  the  omission  to  give  such  notice  has  been  a  saving  of 
expense. 

6.  Notice  to  admit  or  to  produce  documents  shall  be  according 
to  the  forms  in  the  appendix,  with  such  variations  as  circum- 
stances may  require. 

An  affidavit  by  the  party,  his  solicitor,  or  the  derk  of  either, 
of  the  service  of  any  notice  to  admit  or  to  produce,  and  of  the 
time  when  it  was  served,  with  a  copy  of  the  notice  to  admit  or  to 
produce,  shall  in  all  cases  be  sufficient  evidence  of  the  service  of 
the  notice,  and  of  the  time  when  it  was  served. 

7.  If  a  notice  to  admit  or  produce  comprises  documents  which 
are  not  necessary,  the  costs  occasioned  thereby  shall  be  borne  by 
the  party  giving  such  notice. 

8.  Where  any  documents  which  would,  if  duly  proved,  be 
admissible  in  evidence  are  produced  to  the  court  from  proper 
custody,  they  shall  be  read  without  further  proof,  if,  in  the 
opinion  of  the  judge,  they  appear  genuine,  and  if  no  objection  be 
taken  thereto ;  and  if  the  admission  of  any  documents  so  produced 
be  objected  to,  the  judge  may  adjourn  the  hearing  for  the  proof 
of  the  documents,  and  the  p€trty  objecting  shall  pay  the  costs 
caused  by  such  objection,  in  case  the  documents  shall  afterwards 
be  proved,  unless  the  judge  shall  otherwise  order. 

9.  Where  an  instnmient  which  may  be  legally  stamped  after 
its  execution  is  produced  as  evidence,  and  the  same  shall  be 
unstamped  or  insufficiently  stamped,  it  shall  not  be  received  in 
evidence  until  the  party  desirous  of  giving  the  instrument  in 
evidence  shall  produce  to  the  court  the  receipt  of  the  registrar 
for  the  amount  of  the  unpaid  duty,  and  of  the  penalty  payable 
by  law  on  stamping  the  same,  and  of  the  sum  of  one  pound. 

10.  Where  a  party  desires  to  use  at  the  trial  an  affidavit  by 
any  particular  witness,  or  an  affidavit  as  to  particular  facts,  lie 
may,  not  less  than  four  dear  days  before  the  trial,  give  a  notice, 
with  a  copy  of  such  affidavit  annexed,  to  the  party  against  whom 
such  affidavit  is  to  be  used ;  and  unless  such  last-mentioned  party 
shall  within  two  dear  days  before  the  trial  give  notice  to  the 
other  party  that  he  objects  to  the  use  of  such  affidavit,  he  shall 
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bo  taken  to  have  consented  to  the  use  thereof,  unless  the  judge 
shall  otherwise  order ;  and  the  jud^e  may  make  such  order  as 
he  may  think  fit  as  to  the  costs  of,  or  incidental  to,  any  such 
objection. 

11.  All  documentary  evidence  taken  at  the  trial  of  any  action 
or  matter  may  be  used  in  any  subsequent  proceedings  in  the 
same  action  or  matter. 

12.  Any  party  may,  at  the  trial  of  an  action  or  matter,  use  in 
evidence  any  one  or  more  of  the  answers,  or  any  part  of  an 
answer,  of  the  opposite  party  to  interrogatories  without  putting 
in  the  others  :  Provided  always,  that  in  such  case  the  judge  may 
look  at  the  whole  of  the  answers,  and  if  he  shall  be  of  opinion 
that  any  others  of  them  are  connected  with  those  put  in,  he  may 
direct  them  to  be  put  in. 

13.  Affidavits  and  depositions  shall  be  read  as  the  evidence  of 
the  person  by  whom  they  are  used. 

Examinattons. 

14.  The  court  may,  in  any  action  or  matter  where  it  shall 
appear  necessary  for  the  purposes  of  justice,  make  an  order  for 
the  examination  upon  oath  before  the  court  or  any  officer  of  the 
court,  or  any  other  person  and  at  any  place  in  England  or  Wales, 
of  any  witness  or  person,  and  may  empower  any  party  to  any 
such  action  or  matter  to  give  such  deposition  in  evidence  therein 
on  such  terms,  if  any,  as  the  judge  may  direct. 

15.  Where  the  witness  mentioned  in  the  last  preceding  rule 
resides  out  of  the  jurisdiction  of  the  court,  the  judge  may  appoint 
the  registrar  of  the  court  in  the  district  of  which  the  witness 
resides  to  take  the  examination. 

16.  The  court  may  in  any  action  or  matter  at  any  stage  of  the 
proceedings  order  the  attendance  of  any  person  for  the  purpose  of 
being  examined  or  of  producing  to  or  before  any  examiner  any 
documents  which  the  court  may  think  fit  to  be  produced :  Pro- 
vided that  no  person  shall  be  compelled  to  produce  under  any 
such  order  any  writing  or  other  document  which  he  could  not  be 
compelled  to  produce  at  the  trial. 

17.  Any  person  wilfully  disobeying  any  order  requiring  his 
attendance  for  the  purpose  of  being  examined  or  producing  any 
document  to  or  before  an  examiner  shall  be  deemed  guilty  of 
contempt  of  court,  and  may  be  dealt  with  accordingly. 

18.  Any  person  required  to  attend  before  an  examiner  for  the 
purpose  of  being  examined  or  of  producing  any  document,  shall 
be  entitled  to  the  like  conduct  money  and  payment  for  expenses 
and  loss  of  time  as  upon  attendance  at  a  trial  in  court. 

19.  Where  any  witness  or  person  is  ordered  to  be  examined 
before  any  officer  of  a  county  court,  or  before  any  person  appointed 
for  the  purpose,  the  person  taking  the  examination  shall  be 
f  umishea  by  the  party  on  whose  application  the  order  was  made 
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with  a  copy  of  the  documents  necessary  to  inform  the  person 
taking  the  examination  of  the  questions  at  issue  between  the 
parties. 

20.  The  examination  shall  take  place  in  the  presence  of  the 
parties,  their  counsel,  solicitors,  or  agents,  and  the  witnesses 
shall  be  subject  to  cross-examination  and  re-examination. 

21.  The  depositions  taken  before  an  officer  of  a  county  court, 
or  before  any  other  person  appointed  to  take  the  examination, 
shall  be  taken  down  in  writing  by  or  in  the  presence  of  the 
examiner  not  ordinarily  by  question  and  answer,  but  so  as  to 
represent  as  nearly  as  may  be  the  statement  of  the  witness,  and 
when  completed  shall  be  read  over  to  the  witness  and  signed  by 
him  in  the  presence  of  the  parties,  or  such  of  them  as  may  think 
fit  to  attend.  If  the  witness  shall  refuse  to  sign  the  depositions, 
the  examiner  shall  sign  the  same.  The  examiner  may  put  down 
any  particular  question  or  answer  if  there  should  appear  any 
special  reason  for  doing  so,  and  may  put  any  question  to  the 
witness  as  to  the  meaning  of  any  answer,  or  as  to  any  matter 
arising  in  the  course  of  the  examination.  Any  questions  which 
may  be  objected  to  shall  be  taken  down  by  the  examiner  in  the 
depositions,  and  be  shall  state  his  opinion  thereon  to  the  counsel, 
solicitors,  or  parties,  and  shall  refer  to  such  statement  in  the 
depositions,  but  he  shall  not  have  power  to  decide  upon  the 
materiality  or  relevancy  of  any  question. 

22.  If  any  person  duly  summoned  to  attend  for  examination 
shall  refuse  to  attend,  or,  if  having  attended,  he  shall  refuse  to 
be  sworn  or  to  answer  any  lawful  question,  a  certificate  of  such 
refusal,  signed  by  the  examiner,  shall  be  filed  with  the  registrar, 
and  thereupon  the  party  requiring  the  attendance  of  the  witness 
may  apply  to  the  judge  for  an  order  directing  the  witness  to 
attend,  or  to  be  sworn,  or  to  answer  any  question,  as  the  case 
may  be. 

23.  If  any  witness  shall  object  to  any  question  which  may  be 
put  to  him  before  an  examiner,  the  question  so  put,  and  the 
objection  of  the  witness  thereto,  shall  be  taken  down  by  the 
examiner,  and  transmitted  by  him  to  the  reg^trar  to  be  there 
filed,  and  the  validity  of  the  objection  shall  be  decided  by  the 
judge. 

24.  In  any  case  under  the  two  last  preceding  rules,  the  judge 
shall  have  power  to  order  the  witness  to  pay  any  costs  occasioned 
by  his  refusal  or  objection. 

25.  When  the  examination  of  any  witness  before  any  examiner 
shall  have  been  concluded,  the  original  depositions,  authenticated 
by  the  signature  of  the  examiner,  shall  be  transmitted  by  him  to 
the  registrar  to  be  filed. 

26.  The  person  taking  the  examination  of  a  witness  under 
these  rules  may,  and  if  need  be  shall,  make  a  special  report  to 
the  court  touching  such  examination  and  the  conduct  or  absence 
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of  any  witness  or  other  person  thereon,  and  the  judge  may 
direct  such  proceedings  and  make  such  order  as  upon  the  report 
he  may  thii^  just. 

27.  Except  where  otherwise  provided  by  this  Order,  or  directed 
by  the  judge,  no  deposition  shall  be  given  in  evidence  at  the 
trial  of  the  action  or  matter  without  the  consent  of  the  party 
against  whom  the  same  may  be  offered,  unless  the  judge  is 
satisfied  that  the  deponent  is  dead,  or  beyond  the  jurisdiction  of 
the  court,  or  unable  from  sickness  or  other  infirmity  to  attend 
the  trial,  in  any  of  which  cases  the  depositions  certified  under 
the  hand  of  the  person  taking  the  examination  shall  be  admis- 
sible in  evidence  saving  all  just  exceptions  without  proof  of  the 
signature  to  such  certificate. 

28.  Any  officer  of  the  court,  or  other  person  directed  to  take 
the  examination  of  any  witness  or  person,  may  administer  oaths. 

Oeder  XIX. 

Affidavits. 

1.  All  affidavits  shall  be  expressed  in  the  first  person  of  the 
deponent,  and  be  drawn  up  in  paragraphs  and  numbered. 

2.  All  affidavits,  other  than  those  for  which  forms  are  given  in 
the  appendix,  shall  state  the  deponent's  age,  occupation,  quality, 
and  place  of  residence,  and  also  what  facts  or  circumstances 
deposed  to  are  within  the  deponent's  own  knowledge,  and  his 
means  of  knowledge,  and  what  facts  ur  circumstances  deposed  to 
are  known  to,  or  believed  by  him  by  reason  of  information 
derived  from  other  sources  than  his  own  knowledge,  and  what 
such  sources  are. 

2a  (from  the  Bules  of  1892).  All  affidavits  other  than  those 
for  which  forms  are  given  in  the  Appendix  shall  state  the 
deponent's  occupation,  quality,  and  place  of  residence,  and  also 
what  facts  or  circumstances  deposed  to  are  within  the  deponent's 
own  knowledge,  and  his  means  of  knowledge,  and  what  facts  or 
circumstances  deposed  to  are  known  to  or  believed  by  him  by 
reason  of  information  derived  from  other  sources  than  his  own 
knowledge,  and  what  such  sources  are. 

3.  Eveiy  affidavit  shall  be  intituled  in  the  action  or  matter  in 
which  it  is  sworn ;  but  in  every  case  in  which  there  are  more 
than  one  plaintiff  or  defendant,  it  shall  be  sufficient  to  state  the 
full  name  of  the  first  plaintiff  or  defendant  respectively,  and 
that  there  are  other  plaintiffs  or  defendants,  as  the  case  may  be ; 
and  the  costs  occasioned  by  any  imnecessary  prolixity  in  any 
such  title  shall  be  disallowed  by  the  registrar  on  taxation. 

4.  It  shall  be  stated  in  a  note  at  the  foot  of  every  affidavit  filed 
on  whose  behalf  it  is  so  filed,  and  such  note  shall  be  copied  on 
every  office  or  other  copy  furnished  to  a  party. 

5.  The  costs  of  affidavits  not  in  conformity  with  the  preceding 
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rules  of  this  Order  shall  be  disallowed  on  taxation,  unless  the 
registrar  shall  otherwise  direct. 

6.  Before  any  affidavit  is  used  it  shall  be  fded  in  the  office  of 
the  registrar,  but  this  rule  shall  not  hinder  a  judge  from  making 
an  order  in  an  urgent  case  upon  the  undertaking  of  the  applicant 
to  file  any  affidavit  sworn  before  the  making  of  such  order,  pro- 
yided  that  such  order  be  not  issued  untU  such  affidavit  shaU  have 
been  filed. 

7.  An  affidavit  shall  not  be  filed  which  has  been  sworn  before 
a  commissioner  who  was  at  the  time  of  the  swearing  of  the  same 
the  solicitor  acting  for  the  party  on  whose  behalf  such  affidavit 
is  to  be  used,  or  the  agent,  correspondent,  partner,  or  derk  of 
such  solicitor,  or  who  is  the  party  himself. 

8.  No  affidavit  or  other  document  which  is  blotted  so  as  to 
obliterate  any  word,  or  which  is  illegibly  written,  or  so  altered 
as  to  cause  it  to  be  illegible,  or  in  the  body  or  jurat  of  which 
there  is  any  interlineation,  alteration,  or  erasure,  unless  the 
person  before  whom  the  same  is  sworn  shall  have  duly  initialled 
such  interlineation  or  alteration,  and  in  the  case  of  an  erasure 
shall  have  re- written  and  signed  in  the  margin  of  the  affidavit 
or  document  the  words  or  figures  appearing  to  be  written  on  the 
erasure,  or  which  is  so  imperfect  upon  the  face  thereof  by  reason 
of  having  blanks  thereon  or  otherwise  that  it  cannot  easily  be 
read  or  understood,  shall  be  filed  or  used  in  any  action  or  matter, 
unless  the  judge  or  registrar  shall  otherwise  order. 

9.  Where  an  affidavit  is  sworn  by  any  person  who  appears  to 
the  officer  taking  the  affidavit  to  be  illiterate  or  blind,  tne  officer 
shall  certify  in  the  jurat  that  the  affidavit  was  read  in  his  presence 
to  the  deponent,  that  the  deponent  seemed  perfectly  to  understand 
it,  and  that  the  deponent  made  his  signature  in  the  presence  of 
the  officer.  No  such  affidavit  shall  be  used  in  evidence  in  the 
absence  of  this  certificate,  unless  the  judge  is  otherwise  satisfied 
that  the  affidavit  was  read  over  to  and  appeared  to  be  perfectly 
understood  by  the  deponent. 

10.  Whenever  a  registrar  rejects  an  affidavit  or  other  document, 
he  shall  give  notice,  according  to  the  form  in  the  appendix,  by 
post  or  otherwise,  to  the  party  ofiPerin^  the  same  for  filing,  of 
such  rejection  and  the  reasons  thereof,  but  no  such  notioe  shall 
be  necessary  if  the  party  offering  the  same  is  present  when  the 
registrar  rejects  the  affidavit. 
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GOYERNMENT  BILL  TO  AMEND  THE  LAW  OF 

EVIDENCE,  1897. 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : — 

1. — (1.)  In  any  criminal  proceeding  the  person  charged  shall 
be  competent  but  not  compellable  to  give  evidence. 

(2.)  In  any  such  proceeding  the  wife  or  husband  of  the  person 
charged  shall  be  competent  and,  unless  jointly  charged,  compel- 
lable to  give  evidence. 

(3.)  Nothing  in  this  act  shall  make  a  husband  compellable  to 
disclose  any  communication  made  to  him  by  his  wife  during  the 
marriage,  or  a  wife  compellable  to  disclose  any  communication 
made  to  her  by  her  husband  during  the  marriage. 

(4.)  Proceedings  to  which  section  34  of  the  Crown  Suits,  &c., 
Act,  1865,  or  the  Evidence  Act,  1877,  applies,  shall  not  be  deemed 
criminal  proceedings  within  the  meaning  of  this  act. 

(5.)  Subject  as  aforesaid,  this  act  shall  apply  to  all  criminal 
proceedings  notwithstanding  any  enactment  in  force  at  the  com- 
mencement of  this  act. 

2. — (1.)  This  act  shall  not  extend  to  Ireland. 
(2.)  This  act  shall  come  into  operation  on  the  first  day  of 
January  one  thousand  eight  hundred  and  ninety-eight. 

(3.)  This  act  may  be  cited  as  the  Criminal  Evidence  Act,  1897. 
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LAW  OF  EVIDENCE. 


LIST  OF  STATUTES  CONTAINING  PEOVISIONS  UNDER 
WHICH  DEFENDANTS  IN  CRIMINAL  PEOCEED- 
INGS  AND  THEIR  WIVES  OR  HUSBANDS  CAN 
GIVE  EVIDENCE. 


Seadon  aod  CShapter. 

Title  or  flhort  TkOe, 

29  &  30  Vict.  0. 109 

The  Naval  Discipline  Act,  1866,  a.  92. 
MetalliferouB   Mines    Bcunilation   Act, 

1872,  B.  34  (4). 
Licenn^  Act,  1872,  s.  61. 
Sale  of  Food  and  Brags  Act,  1875,  s.  21. 
Ck>n8piracy  and  Protection  of  PrortnrtT 

Act,  1875,  8. 11. 
An  Act  to  A  mend  the  Iaw  of  Bridenoe 

36  &  36  Vict.  c.  77    

35  &  36  Vict.  c.  94    

88  &  39  Vict.  c.  63    

38  &  39  Vict.  c.  86    

40  &  41  Vict.  0.  14    

41  &  42  Vict.  c.  12     

in  certain  cases  of  Misdemeanour,  a.  1. 
An  Act  for  the  Prevention  of  Accidents 

41  &  42  Vict.  c.  74     

44  &  45  Vict.  c.  68     

46  &  47  Vict.  c.  3       

by  Threshing  Machines,  s.  3. 
Contagions  Diseases  (Animals)  Act,  1878, 

s.  66  (6). 
Army  Act,  s.  156  (3). 
Explosive  Substances  Act,  1883,  s.  4. 

46  &  47  Vict,  c  61     

Corrupt  and  Illegal  Practices  Preventicm 

Act,  1883,  s.  63. 
The   Married   Women's   Property  Act 

Amendment  Act,  1881,  s.  1. 
Criminal  Law  Amendment  Act,1885,s.  20. 

47  Vict.  c.  14      

48  &  49  Vict.  c.  69     

60  &  61  Vict.  c.  28     

Merchandise  Marks  Act,  1887,  s.  10  (I). 

60  &  61  Vict.  c.  58     

Coal  Mines  Regulation  Act,1887,  s.  62  (2). 
Law  of  Libel  Amendment  Act,  1888,  s.  9. 

61  &  62  Vict.  c.  64     

6J  &  65  Vict.  c.  76     

67  &  68  Vict.  c.  41     

The  PubUc  Health  (London)  Act,  1891, 

s.  118. 
Prevention    of    Crueltv   to    Children, 

67  &  58  Vict.  c.  60    

67  &  58  Vict.  c.  57     

1894.  s.  12. 
The  Merchant   Shipping  Act,  1894,  s. 

457. 
Diseases  of  Animab  Act,  1894,  s.  57  (3). 

68  &  69  Vict.  c.  24     

Law  of  Distress  Amendmoit  Act,  1894, 

68  &  59  Vict.  c.  40     

s.  5. 
Corrupt  and  Illegal  Practices,  1895,  s.  2. 
False  Alarms  of  Fiie  Act,  1894,  s.  2. 

68  &  59  Vict.  c.  58     
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of  goods,  within  Statute  of  Frauds,  may  be  implied   . .  . .  365 

AcooifPLZOE: 

is  a  competent  witness                    - . .             .  •  . .  . .     86 
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corroboration  should  go  to  identity  of  prisoner  . .  . .     49 

role  as  to  corroboration  one  of  practice,  not  law  . .     57 

dying  declaration  by,  is  admissible  ; ;          «  . .  . .  . .  177 

dbnfessioff  is  not  eTidenoe  against    . ;             . .  . .  . .  265 

Aooount: 

tnken  by  direction  of  court,  is  primd  fatie  eyidence  of  con- 
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fraudulent  item  in,  is  ground  for  reopening  . .  . .  446 

must  be  set  out,  by  executor  answermg  interrogatories  . .  612 

AOKNOWLEDOXSNT : 

sufficiency  of,  within  Statutes  of  Limitation,  is  a  question  for 
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of  receipt  of  rent,  is  not  eyidence  of  title       . .  . .  . .  160 

of  landlord's  title,  is  evidence  agpainst  subsequent  tenants  . .  184 

in  deed,  of  payment  of  consideration  is  conclusiye  . .  240,  384 

of  wills  to  attesting  witnesses          .  *             . .  . .  . .  367 

-of  debt  barred  by  limitation  must  be  in  writing  . .  368 

of  debt  barred  by  limitation  must  be  unconditional  . .  . .  d68 

of  spedalty  debt  must  be  in  writing              . .  • .  . .  369 

AOQUIBSOSNOB : 

estoppel  by          . .            . .            . .            . .  . .  225,  236 

mere  omission  to  take  legal  proceedings  is  not  . .  . .  233 

Iryr  not  answering'letters    ..                          ..  ..  ..  239 

Act  : 
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ccmstmciion  of,  is  for  jndge             . .             . .             . .  . .     19 

public,  will  be  judicially  noticed     . .                           . .  . .  279 

private,  proof  of,  under  Documentary  EYidenoe  Acts  . .  291 

Aonoir : 

when  separate  action  will  lie  for  one  injuriouB  act      . .  . .  208 

Adxkftzov: 

presumption  of     . .  . .  • .  .  •  . .     82 

AjanmsokkTiov : 

grant  of,  is  not  proof  of  death  . .     87 


dispenses  with  proof  . .  203 

may  not  be  maae  in  criminal  proceedings      . .  . .  . .  203 

not  operating  as  an  estoppel,  may  be  rebutted  . .  203,  239 

tieed  not  be  pleaded           . .             . .             . .  . .  . .  203 

1>inds  onl^  parties  and  privies          ..             ..  ••  ..  203 

by  party  to  record              ..             ..  ..  ..  204 

by  cestui  que  trust  . .  . .  204 

between  landlord  and  tenant            . .             . .  . .  . .  204 

by  act,  conduct,  or  acquiescence      . .  . .  . .  229 

is  not  evidence  against  maker  in  another  character     . .  . .  234 

by  soliciting  false  evidence              . .            . .  . .  . .  236 

from  unanswered  letters    ..             ..             ..  ..  ..  239 

in  divorce  proceeding^        . .             . .             . .  . ,  . .  239 

by  partners          ..             ..             ..             ..  ..  ..  241 

between  principal  and  agent  . .  . .  . .  241,  243,  245 

between  parties  having  a  joint  interest          . .  .  •  241 

by  executors        . .             . .             . .             . ,  . .  . .  241 

within  Statute  of  Limitations                         . .  . .  . .  241 

is  not  admissible  ag^ainst  another  person  wiUiout  proof  of  joint 

interest                            ..             ..             ..  ..  ..  242 

by  co-defendants  in  tort    . .             . .             . .  . .  . .  242 

hy  guardian  or  next  friend  of  infant              . .  . .  . .  245 

by  solicitors          ..             ..             ..             ..  ..  .,  245 

by  counsel                          ..            ..            ..  ..  ..246 

between  husband  and  wife               . .             . .  . .  . .  247 

between  principal  and  surety           . .             . .  . .  248 

conclusive  agamst,  but  not  in  favour  of  maker  . .  . .  249 

by  payment  into  court       . .             . .             . .  . .  • .  250 

without  prejudice               ..             ..             ..  ..  ..  251 

upon  notice  to  admit                        . .             . .  .  •  « .  263 

leave  may  be  given  to  withdraw      . .            . .  . .  .  •  254 

See  Estoppel, 
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parties  to  proceedings  in  consequence  of,  are  competent  wit- 

nessos  ••             ••             ••             ■•             ..  ••  ..     wo 

proceedings  in  consequence  of,  definition  of  . .  •  •  ••34 

evidence  of,  by  wife  in  action  for  necessaries  . .  .  •    44 

presumption  of..             ..             ••             ••  ••  .,60 

evidence  of,  by  admissions               . .             . .  . .  . .  239 

committed  after  latest  charged  in  petition     . .  . .  . .  468 

AnvANOEiasNT : 

presumption  of    , .             . .             ,  •            , .  , ,  . .     84 
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-admissibility  of,  in  snbeeqnent  prooeedings  . .  . .  . .  201 

in  bankraptey,  sworn  abroad            . .  .  •  , .  , .  281 

in  answer  to  intenogatories             . .  . .  . .  . .  603 

of  documents        ; .             ; .             , ,  . ,  , ,  614,  627 

trial  by  . .             . .             . .             . .  . ,  . ,  . .  646 

cannot  be  nsed  at  trial  if  party  entitled  to  oross-examine  objects  647 
when  filed,  cannot  be  withdrawn  to  prevent  cross-examination  . .  647 

on  appeal              ..             '. .             ..  ..  .,  .,548 

in  prooeedings  to  perpetuate  testimony  . ,  . .  . .  660 

Affzbmatiotx  : 

in  lieu  of  oath      ', ,            . ',             . .  . ,  , ,  . ,     26 
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consideration  for,  need  not  be  in  writing  . .  . .  . .  360 

person  signing  for  principal  may  be  shown  to  have  signed  as 

surety ••             ••             ••             ••  ■•  ••  ■«  v«f1 


GUABOZAN  : 

admission  by,  effect  of       . .  . .  . .  . .  . ,  245 
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6UJJ/F¥  KhOWLBDOB  :  PAOB 

eTidenoeol           ..            ,.            ..  ..  ..  ..  471 

See  Base  Coin;  CoMpiraey ;  False  FreUncet;  Forged  DocU' 
fnmts;  Larceny ;  Murder;  Receiving. 

SAJKDWHlTLNa : 

mode  of  proving  . .             . .      *       . .  . ,  . .  66,  830 

not  neceoaarilj  by  prof esaional  expert  ..  ..         '    ..  881 

disputed,  comparison  of     . .             . .  . .  , ,  . .  881 

statatoiy  provisions           ..             ,,  ..  .,  ..838 

Hbabsat  Evidbngb  : 

definition  of          ..             ..             ..  ..  ..  ..182 

general  rule  as  to  exdosion  of         . .  . .  , .  . .   182 

IS  imobj'ectionable  where  question  is  for  judge  ..  ..188 

of  previous  statements  by  witness   . .  . .  . .  186 

t^UireegeeUe       ..             ..             ..  ..  ,,  ..136 

as  to  inscriptions . .             ..             ..  ..  ,.  ..136 

of  act  of  bankruptcy          ..             ..  .-^  ..  ..137 

as  to  bodily  or  mental  feelingfs         . .  . .  . .   189 

in  conspiracy        ..             ..             ..  .,  ..  ..141 

whenrulemaybedispensedwithbytheOourt  or  a  judge  ..   142 

as  to  matters  of  public  interest         . .  . .  . .  . .   143 

as  to  boundaries  ..                            ..  ..  ..  145,  147 

as  to  public  highways        ..             ..  ..  ..  ..161 

as  to  repair  of  bridges        ..             ..  ..  ..  ..162 

as  to  public  right  of  fishery             . ,  . .  . .  . .  163 

as  to  ancient  possession      . .             . .  . .  . .  . .   166 

as  to  pedigree       ..                           ..  ..  ..  ..161 

of  dymg  declarations         ..             ..  ..  ..  ..171 

of  declarations  against  interest        . .  . .  . .  . .  178 

of  declarations  in  the  oourse  of  duty  ..  ..  ..  187 

Hbbald: 

communications  with,  are  not  privilege  . .  . .  . .   121 

Highway  : 

presumption  as  to  dedication  of       . .  . .  . .     76 

presumption  as  to  ownership  of  soil  of  . .  . .     90 

evidence  of  reputation  as  to  . .  . .  . .  161 

HisroBT: 

admissibility  of    ..             ..             ..  ..  ..  ..161 

HcnaoiDB : 

presumption  of  malice  in   . .             . .  . ,  . .     68 

HOflTELE  WiTNBSS : 

may  be  asked  leading  questions       . .'  • .  . .  . .  426 

may  be  discredited  by  party  calling  him  ..  ..  ..  428 

Husbavd: 

is  generally  an  incompetent  witness  against  wife  in  criminal 

proceedings      . .  ^         . .             . .  . .  . .  37,  42 

when  a  competent  witness                ..  ..  ..  41,43 

is  not  compellable  to  disclose  communications  made  during 

marriage           .  •             . .             •  •  . .  . .     41 

evidence  of,  as  to  non-access            . .  . .  . .  . .  130 

is  not  bound  by  admissions  of  wife,  except  within  scope  of  her 

authority          . .             . .             . .  . .  . .  247 

See  Adultery ;  Marriage  ;  Married  Women^e  Property  Aett ; 
Neceuariee;  Wife. 
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IraaraxnoAximr : 

eridflDoe  of  ..  ..  ..  ..  ••  ..SS 

Idzoct: 

iiiooixip6fteiioy  of  witness  from         •  •  .  •  • .  •  •     24 

iHOOXPKCBirOT  OF  WnNBBS  : 

from  want  of  UDderstanding  . .     24 

from  immataritr  of  inteUigenoe      ..  ..  ..     25, 

from  want  of  rdigions  belief  . .  . .     26 

of  defendants  in  criminal  prooeedings  . .  . .  . .    36 

of  husband  uid  wife  in  criminal  proceedings  ..41 

IVOOBFOBBAL  BlQHT : 

most  be  proved  by  deed     . .  . .  .  •  . .  340 

Ihsxobnot  : 

ezdnsipn  of  evidenoe  on  aooonnt  of  . .  . .  . .  130 

Ihsioxmbnt: 

substantial  avennents  in,  must  be  prored  446,  455 

amendment  of,  practice  as  to  . .  . .  . .  463 

material  omission  in,  cannot  be  supplied       . .  . .  . .  459 

cannot  be  amended  after  prisoner's  counsel  has  addxessed  jury. .  460 

Ikdzbect  Etzdsnob  : 

wnat  iSit  ■*  ••  ••  ••  •■  ••O 

Infanot; 

burden  of  proof  as  to         . .  . .  . .  . .  . .  275 

Ixwakt: 

evidenoe  that  ^poods  aro  necessaries  for  . .  . .  . .     18 

is  not  neoessanlj  an  incompetent  witness      . .  . .  . .     25 

is  not  bound  by  recitals  in  deed  executed  by  guardian  . .  219 

is  not  bound  by  admisaions  by  guardian  or  next  friend  . .  245 

rules  of  court  as  to  discoyery,  apply  to  . .  526 

InrooKNOB: 

presumption  of     . .  . .  . .     62 

ImnncNDo: 

evidence  of,  in  action  for  slander     . .  . .  . .  . .    92 

Ivornsmoira : 

proof  of  ..  ..  ..  ..  ..  ..  297 

admissibility  of  coroners'   . .  . .  . .  . .  485 

Inbgbxftionb: 

may  be  proved  by  secondaiy  evidenoe  . .    57,  136,  163 

iNSPBonoN :  • 

of  documents  in  lunacy      . .  . .  . .  . .  . .   129 

question  of  right  to,  may  be  reserved  till  issue  is  determined    . .  503 
party  not  complying  with  order  for,  is  liable  to  attachment     . .  503 

practice  as  to        . .  . .  . .  . .  . .  . .  514 

of  business  books  ..  ..  ..  ..  ..  517 

of  privileged  document  will  not  be  granted  . .  . .  . .  519 

sealed  as  well  as  unsealed  documents  may  be  inspected  by  judge  520 
will  be  granted  notwithstanding  lien  . .  521 

who  to  inspect      . .  . .  . .  . .  . .  . .  524 

will  not  be  ordered  against  stranger  to  suit  . .  , .  525,  528 

documents  referred  to  in  pleadings  and  affidavits        . .  . .  526 

in  county  courts  . .  . .  . .  . .  . .  529 
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IllTIBIJimAXZON : 

in  -will,  presmnption  as  to  •  • 

in  doomnent,  may  be  explained  by  extrinsio  evidenoe  . . 


•  • 


IznxBBoaATosiis : 

answers  to,  are  eTidenoe  in  snbeeqnent  proceeding's 

in  bankruptcy  proceedings 

practice  as  to,  in  the  High  Court     . . 

yexatious,  costs  of,  may  be  disallowed 

may  be  set  aside  . .  . .  . .  ,  • 

must  be  answered  by  affidavit  . .  . , 

party  not  answering  may  be  examined  vivd  voa$ 
Ohancery,  old  practice  in  . .  . .  . . 

common  law,  old  praotioe  at 

cannot  be  deliyered  without  leave    . . 

object  and  limitation  of      . .  .  •  .  • 

must  not  seek  to  discover  opponent's  evidence  or  witno—oo 

principal  should  answer,  on  agent's  knowledge 

where  agent  sues  for  foreiffn  principal 

must  be  answered  as  to  information  and  belief 

for  the  purpose  of  payment  into  court 

as  to  damages  in  defamation 

irrelevant,  need  not  be  answered 

scandalous,  need  not  be  answered 

answer  to,  by  executors     . . 

answer  to,  by  mortgagee  . « 

in  county  courts  . . 

use  of  answer  to,  at  trial    . . 

IS0I7b: 

nibstaiioe  of,  must  hb  proved 


76 
406 


238 
411 
601 
602 
608 
603 
603 
604 
606 
606 
607 
608 
609 
609 
609 
610 
610 
610 
611 
612 
612 
618 
613 


..  448 


JuDcn; 

must  decide  on  admiflsibilityof  evidence 

may  withdraw  case  from  jury 

must  say  whether  there  is  any  evidence  for  jury 

duty  of,  in  actions  for  negligence    . . 

should  not  non-suit  without  hearing  evidence 

must  explain  the  law  and  rules  of  evidence  to  jury 

must  decide  as  to  competency  and  sanity  of  witnesses 

is  not  concerned  with  credibility  of  evidence  . . 

competency  of  witnesses  is  a  question  for      . .  . .        11, 

du^  of,  in  summing  up     . . 

probable  cause  is  a  question  for 

reasonable  time  is  a  question  for 

duty  of,  in  actions  for  defamation   . .  . .  . .        16, 

must  construe  written  documents    . . 
duty  of,  as  regards  secondary  evidence  of  documents 
must  decide  objection  to  taking  an  oath 
competency  of,  as  a  witness 
signature  of,  judicial  notice  of         . .  .  • 

may  stop  irrelevant  crc^s-examination  . . 

originality  of  document  is  a  question  for 
cannot  decide  question  of  existence  of  stamped  original 
reasonable  time  of  service  of  notice  to  produce  is  a  question  for 
must  decide  questions  as  to  stamps  . . 
See  Jury. 
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10,  16 
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10,  13 
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11 

22,  23 

13 

.     14 

.     14 

18,  68 

.     19 

.     21 

.     28 

.   198 

.   300 

.  431 

.   631 

.   531 

.   632 
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JxnKn'a  Notbs  : 

how  far  evidenoe  . . 
UM  of  y  on  appeal  •  • 


JuDQionra: 

estoppel  br  ..  ti 

different  kinda  of  •  •  #  •  •  • 

in  rem,  binds  all  tiie  world  • . 

tn  p&rttmam,  binda  only  partiee  and  prlTiee 

obtained  by  fraud,  ia  not  bindiTig    . . 

of  oounty  oonrt,  effect  of  . .  . . 

by  consent  works  an  estoppel  .  • 

Terdiot  without  judgment  is  not      . .  . . 

in  oiyil  action,  is  not  evidence  in  ariminal  prooeedinga 

extent  of  estoppel  . .  . . 

judgment-roll  mooirect,  no  estoppel 

of  court  of  summaiy  jurisdiction,  effect  of    . . 

of  foreign  court,  effect  of  . . 

how  proved  • .  . .  .  •  . .  . 

JuDiODULL  NonoB : 

what  is  subject  of  . .  .  • 

of  statutes  •  •  t  •  •  • 

of  documents  of  companies 

of  seals  and  signatuiree  of  ambassadors 

of  seals  of  notaries  public  abroad     . . 

of  roles  of  practice  . .  . . 

of  almanAclirB  . ,  , , 

of  the  London  Gazette 

of  signatures  of  judges      . . 


■  • 


■  • 

■  • 

■  ■ 


Jubt: 

what  is  evidence  for  . . 

judge  to  non-suit  if  no  evidence  for 

must  take  law  from  judge  . . 

to  decide  as  to  credibility  of  evidence 

reasonable  and  probable  cause  generally  for  . . 

reasonable  skill  and  due  diligence  are  questions  for 

honajides  is  a  question  for  . .  . .  . . 

express  malice  is  a  question  for 

knowledge  and  intention  are  questions  for     . . 

libel  or  no  libel  is  a  question  lor 

to  decide  character  of  fact . . 

must  construe  technical  phrases 

duty  of,  when  foreign  contract  involved 

foreign  law  is  a  quMtion  for  . .  . . 

may  find  verdict  on  evidence  of  one  witness  . . 
See  Judge, 
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197,  198 
..  647 


..  206 

..  206 

..  205 

..  206 

206,  218 

..  206 

..  207 

..  207 

..  208 

..  209 

..  213 

..  214 

..  216 

..  294 
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279 
280 
281 
282 
283 
283 
283 
298 


9 

9 
10 
11 
14. 
16 
16 
16 
16 
17 
18 
19 
20 
22 
44 


ExrowLSDOx: 

is  a  question  for  jury 
See  Guilty  Kwncledge, 


16 


Laud: 

interest  in,  how  created 
contract  as  to,  must  be  in  writing 


■  t 


361 
363 
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Landlobd: 

admisfdon  by  tenant  is  not  binding  npon 
See  Tenant. 

TiABOKNY  : 

e-ndenoe  of  other  laroeniee  . . 
See  False  Freteneee. 

liAXJSNT  AXBIOTTXTT  : 

definition  of 

eyidenoe  is  admiBsible  to  explain 

Lbadino  QxTRSnoire : 

cannot  be  put  in  examination  in  ohief 

may  be  put  to  hostile  witness 

may  be  put  in  oross-ezamination     . . 

Lbabb: 

when  mnst  be  by  deed 

rectifioation  of,  on  the  gzonnd  of  mistake 

Lbcuot: 

presnmptions  as  to 

xeviyal  of,  by  part  payment  or  aoknowledgment 

Ijiqitdc^ct  : 

presumption  in  f  ayour  of  .  •  . . 

oonduot  of  parents,  eyidenoe  of 
declarations  as  to 

recognition  of,  by  father    . ,  . . 

burden  of  proof  as  to         .. 


PAOB 

..  204 


471,  473 


..  392 
392,  393 

..  424 
..  426 
..  429 

..  363 
..  380 

..  82 
..  871 

..  67 

67,  138 

162,  169 

..  166 

..  276 

presumptions  as  to  deliyenr  of         . .            . .            . .  . .     77 

oetween  co-defendants,  when  priyileged        . .             . .  . .  120 

not  answering,  effect  of     . .             . .             . .             . .  . .  239 

material,  must   be   produced,  though  marked  ''piiyate  and 

•              ••             '••              ••              ••  •!   02o 


confidential " 

LbzFobz: 

rules  of,  in  matters  of  eyidenoe 

Lxbbl: 

duty  of  judffe  in  actions  for 
proyisions  cS  Fox's  Act  as  to 
burden  of  proof  in  actions  for 
eyidenoe  as  to  character  in  actions  for 

lilOQUIBKB : 

cannot  deny  licensor's  title 


..       8 

16,  17,  68 
..  17 
..  277 
..  468 


224 


of  soUoitor  upon  doonment,  will  not  exclude  right  to  inspection. .  621 

liZmxAnoNB,  Statute  ot  : 

sufficienoy  of  aoknowledgment  within,  when  a  question  for  jury 

and  when  for  judge        ..  ..  ..  ..  ..20 

aoknowledgment  of  debt  barred  by,  must  be  in  writing  . .  368 

acknowledgment  of  debt  barred  by,  must  be  unconditional       . .   368 
acknowledgment  of  right  to  real  property  barred  by,  must  be  in 

writing  , .  . .  . .  . ,  . .  . .  370 

proyisions  of,  as  to  mortgages         . .  . .  . .  371 


•  ■ 


presumptioii  in  f aYonr  of  .. 

eyidenoe  of,  hj  general  reputation  . . 

declaration  by  ^boeased  otergyman  as  to 

xegister  of,  proof  of 

in  case  of  marriages  abroad 

contract  in  consideration  of,  most  be  in  writing 
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Ln  voiA  : 

ornnTnunneinflnt  ol  . .   164 

liOBT  Doouionns : 

proof  of  • .  . .  . ,  . .  , .  . .  . ,  SS5 

Lon  Will: 

yerbal  statement  hj  testator  as  to,  is  admissible  . .  896 

Lttvaot: 

inoompetenoj  of  witness  from  ..                            ..26 

pesomptions  under  Lunacy  Act,  1890  . .     77 

mspeotion  of  doenments  in               ..  ..129 


MiLCaBERAXB  .* 

presomption  as  to  acts  of  . .  *. . 

oantion  to  be  given  to  prisoners  by  . . 
depositions  must  be  taken  in  presence  of 
must  sign  depositions        •  • 

Hazjob: 

express,  is  a  question  for  jury 
18  presuned  in  cases  of  l^omioide 
is  presumed  in  actions  for  libel 


•  ■ 

.  • 

69 

•  • 

•  • 

264 

•  • 

■  • 

477 

a  • 

*  • 

477 

•  • 

•  . 

16 

•  • 

*  ■ 

68 

•  • 

.  • 

68 

ICaijoiotjb  F&OBBODTioir : 

question  of  reasonable  cause  for,  is  for  judge  . .  . .     14 

Maitob: 

hearsay  evidence  as  to  boundaries  of  . .  . .  149,  160 

evidence  as  to  custom  of    • .  . .  .  •  . .  466 

Maik>bzal  BsoBXB : 

proof  of,  r$$  inUr  aJioi        . .  . .  . .  466 

MA1I8LA.T7QHXB8  : 

prisoner  charged  with  murder  may  be  oonvioted  of  ..  446 

• 
Hap: 

admissibility  of,  as  evidence  of  reputation     . .  . .  148 

to  prove  road  or  highway  , ,  , .  , ,  . .  149 

to  prove  manorial  rights    ..  ..  ..  ..149 

is  generally  iTiadmifwiMe    . .  . .  . .  . .  327 

Maszct  Irsubangb  : 

policy  of,  cannot  be  contradicted  by  antecedent  agreement       . .  386 


66,71 
..  140 
166,  180 
..  310 
..  311 
..  860 


M^FF"^  WoxBzr's  Pbopbbtt  Aoib  : 

evidence  of  husband  and  wife  under  . .     43 
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MmiOTiATroTOC :  faqb 

use  of,  to  refresh  memoiy  . .                           . .  •  •  336 

need  not  have  been  made  by  witnees              . .  . .  337 

need  not  be  produced         . .             . .             . .             . .  . .  338 

need  not  be  absolutely  oontemporaneons        . .             . .  . .  339 

must  have  been  made  ante  litem  motam           . .             . .  . .  339 

within  Statute  of  Frauds,  must  contain  names  or  descriptions  of 

parties              . .             . .             . .             . .             . .  . .  355 

within  Statute  of  Frauds,  need  be  signed  only  by  party  to  be 

charged             , .             . .             . .             . .             . ,  . .  356 

within  Statute  of  Frauds,  may  be  signed  by  agent     . .  . .  366 

printed  signature  sufficient               . .             . .             . .  . .  356 

auctioneer,  when  agent  of  both  parties         . .            . .  • .  357 

Mbhost: 

of  witness,  may  be  refreshed  or  challenged  by  document  otherwise 

inadmissible     . .             . .             . .             . .             . .  336,  542 

MTffBWPBBgKWTAnoy :  * 

relief  against,  in  equity  and  law      . .             . .             . .  221,  222 

contract  procured  by,  maybe  avoided            . .            . .  . .  227 

Mxeteazb: 

rectification  of,  in  deed      . .            . .            . .            . .  .  •  380 

parol  evidence  of,  as  to  date  of  document,  is  admissible  . .  386 

MOBTOAQB : 

action  to  redeem,  may  be  reviyed  by  acknowledgment  . .  371 

production  of  deeds  by  mortgagee  . .            . .            . .  . .  523 

MonvB: 

evidence  as  to,  relevancy  of             . .            . .            . .  465,  471 

MXTBIOIPAL  GOBFOSAXXOHB  AOT  : 

evidence  of  bye-laws  under              . .            . .  . .  320 

prisoner  indicted  for,  may  be  convicted  of  manslaughter  . .  446 

evidence  of  other  muzders  .  •            .  •            . .            . .  . .  472 


yATORlTiTZATIOBf             .r                                                      ..                                    ••  326 
KHOEflBABIBB: 

for  infant,  is  a  question  for  jury                                                  .  *  18 

evidence  of  wife  as  to  her  adultery  in  actions  for                      . .  44 

Nboliosnob  : 

when  presumed  ••  ••  , ,  ••  .tlO 

is  a  question  for  jury         .  •  . .            . .            .  •            •  •  15 

KOXABT  PUBIJO : 

seal  of,  judicial  notice  of    . .  •  •            . .            . .            . .  282 

IfonoB  TO  AmoT : 

practice  as  to       , .                                        . .            • .            • .  253 

NonoB  TO  PBODxrcB : 

need  not  be  given  in  action  to  recover  a  document       . .           56,  534 

practice  as  to       . .             •  •  . .            . .            . .            . .  530 

must  be  in  writing                                          . .            ft            •  t  531 

may  be  served  on  solicitor  . .                                                       . .  582 
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KonoB  TO  Pboduob — continued, 

f otm  of  . .  . .  . «  •  •  . . 

rnnst  be  served  within  a  reasonable  time  before  trial  . . 
question  of  reasonable  time  for  aerring,  is  for  jndge  . . 
need  not  be  given  bj  party  holding  oonnterpart  or  daplioate 
need  not  be  given  to  produce  notice 
need  not  be  given  if  loss  of  original  is  admitted 
agreement  with  master  of  ship  need  not  be  given  by  sailor 

NonoB  TO  Quit  : 

service  of,  by  post  . .  .  •  •  •  . . 

evidence  of  entry  as  to  service  of     . . 
is  evidence  of  time  of  commencement  of  tenancy 
notice  to  produce,  is  unnecessary     . . 


..  532 
..  532 
..  532 
..  534 
..  535 
..  535 
..   536 


..  78 

..  188 

..  237 

..  535 


Oaxh: 

necessity  for  knowledge  as  to  obligation  of    . . 
affirmation  in  lieu  of 
solemn  promise  and  declaration  in  lieu  of 
binding  in  form  which  deponent  declares  to  be  so 

Oaths  AoT,  1888 : 

swearing  with  up-lifted  hand 

Ofznzoh: 

evidence  of  . .  . .  . .  . . 

on  questions  of  identification  ..  .. 
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Bankrupt  Acts.  By  A.  J.  Hunt,  Esq.,  Barrister-at-Law.  Post  8vo.  Secottd  Bditiim^ 
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that  Members  of  the  Legal  Profession  may  require. 
Being  the  Publishers  of  some  of  the  old  and  valuable 
Reports,  B.  A  Co.  solicit  Orders  direct,  good  and 
perfect  Copies  being  guaranteed. 

AU  LAW  REPORTS  SUPPLIED. 

CATALOeUE  AND   LISTS  BRAJIS  OH  APPLICATION. 

BUTTERWORTH  &.  Co., 
Law  Publishers,  Booksellers,  Exporters, 

7,  FLEET    STREET,  LONDON. 
T«l,gT«pUa  Add 
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